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REPORTS  OF  CASES 

ADJUD9BD  IN  THE 

COURT  OF  CHANCERY 

OF 

ONTARIO, 

DURING  A  PORTION  OF  THE  YEAR  1872. 


The  Merchants'  Bank  of  Canada  v.  Morrison. 

Mortgages — Priorities — Parol  evidence  of  mistake. 

Two  mortgages  were  successively  taken  by  distinct  creditors,  which 
omitted,  by  mistake,  a  piece  of  ground  which  the  mortgagor  held 
under  a  contract  of  purchase  only :  the  second  mortgage  was  after- 
wards assigned  for  value,  without  notice  of  the  first  mortgage ;  the 
mortgagor  died  insolvent;  one  of  the  heirs,  out  of  his  own  money, 
paid  the  balance  of  purchase  money  due  on  the  omitted  lot,  and 
obtained  from  the  vendor's  heirs  a  conveyance  of  that  lot  to  himself. 
Afterwards  the  mortgagees  respectively  discovered  the  mistake  in 
their  mortgages,  and  each  filed  a  bill  to  have  his  mortgage  rectified, 
taking  no  notice  of  the  other  mortgage,  and  not  making  the  holder 
of  it  a  defendant:  the  second  mortgagee  obtained  his  decree  first, 
and  thereby  the  estate  was  vested  in  him  ;  and  the  defendant  (the 
heir  of  the  mortgagor)  was  ordered  to  pay  the  costs  and  to  receive 
credit  for  what  he  had  paid  for  his  conveyance  ;  the  holders  of  the 
first  mortgage  then  filed  a  bill  against  the  plaintiff  in  the  other  suit, 
claiming  a  prior  equity  in  respect  of  the  omitted  parcel : 

Held,  on  rehearing,  reversing  the  decision  of  Vice  Chancellor  Mowat, 
reported  ante  Vol.  XVIII.  p.  382,  that  the  defeudant  (the  holder  of  the 
second  mortgage)  could  not  avail  himself  of  the  legal  estate  in 
such  a  case ;  and  that  the  plaintiff  was  entitled  to  the  relief  prayed. 
[Mowat,  V.  C,  dissenting.] 

Parol  evidence  is  admissible  to  reform  a  mortgage  which  omitted  land 
shewn  by  the  mortgagor  to  the  mortgagee  as  part  of  the  property 
to  be  mortgaged. 

On  the  25th  November,  1856,  the  late  David  Rohlin 
executed  a  mortgage  on  certain  land  to  Gfeorge  Moffait 
to  secure  £1968  16s.  9d.;  and  on  the  4th  July,  1857, 
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1872.  he  executed  a  second  mortgage  on  the  same  land  to 
Joseph  A.  Woodruff  to  secure  <£5000,  the  amount  of  a 
loan  made  to  the  mortgagor  by  Samuel  Zimmerman. 
It  was  intended  that  these  mortgages  should  embrace  a 
parcel  of  land  adjoining  the  land  described  in  them. 
Of  this  parcel  the  mortgagor  had  not  acquired  the  legal 
estate,  but  he  had  contracted  to  purchase  the  lot,  and  had 
built  his  house  and  made  other  improvements  upon  it. 
After  his  death,  viz.,  on  the  15th  February,  1864,  one 
of  his  sons,  David  Allen  Roblin,  paid  the  vendor  of 
this  parcel  the  balance  due  to  him  in  respect  of  the  pur- 
chase money  and  got  a  conveyance  of  the  land  to 
himself.  It  was  not  until  some  time  after  this  that  the 
holders  of  the  mortgages  discovered  that  the  descrip- 
tions therein  did  not  cover  this  parcel ;  and  they  there- 
upon filed  separate  bills  against  David  Allen  Roblin  and 
the  other  heirs  of  the  mortgagor,  for  the  rectification  of 
the  mortgages.  The  first  mortgage  was  then  owned  by 
the  plaintiffs,  and  the  second  mortgage  by  the  defendant, 
statement.  The  defendant  was  not  a  party  to  the  plaintiffs'  suit,  and 
the  plaintiffs  were  not  parties  to  the  defendant's  suit. 
The  defendant  was  the  first  to  obtain  a  decree  (5th  April, 
1869,)  and  thereby  the  legal  estate  became  and  was 
vested  in  him.  The  decree  was  with  costs,  and  David 
Allen  Roblin  received  credit  for  the  $150  which  he  had 
paid  to  the  vendor. 

The  present  bill  was  for  a  declaration  that  the  plain- 
tiffs, having  the  first  mortgage  on  the  land  therein 
described,  was  the  first  charge  on  the  omitted  parcel 
also  ;  and  the  bill  prayed  consequential  relief.  The 
defendant  resisted  this  claim  ;  asserted  by  his  answer 
that  at  or  before  the  mortgage  was  assigned  to  him, 
or  at  or  before  he  paid  the  valuable  consideration  in 
respect  of  which  the  assignment  was  made,  he  had  no 
notice  of  the  plaintiffs'  claim ;  alleged  the  registration 
of  his  decree ;  and  claimed  the  benefit  of  the  Registry 
Acts.    The  bill  did  not  allege  notice  to  the  defendant 


V. 

Morrison. 


CHANCERY  REPORTS. 

of  the  first  mortgage  at  or  before  the  time  of  the  assign-  1872. 
ment  to  the  defendant  (1st  August,  1857);  the  only  ^-~y— 

v  to.  '  .  Merchant! 

notice  which  it  charged  was  notice  of  the  plaintiffs'  Hank 

to  *  of  Canada. 

present  claim  before  the  filing  of  the  defendant's  bill  for 
the  rectification  of  his  mortgage.  There  was  no  evidence 
of  notice,  either  at  or  before  the  time  of  the  assignment 
of  1st  August,  1857.  It  appeared  that  the  mortgagor 
was  an  intimate  friend  of  all  the  parties  ;  and  they 
seemed  to  have  relied  on  his  representations  as  to  the 
title,  without  the  precaution  of  examining  the  Registry 
before  the  execution  of  the  mortgage  to  Woodruff,  or 
of  the  assignment  to  the  defendant. 


Vice  Chancellor  Mowat,  before  whom  the  cause  was 
heard,  dismissed  the  bill  with  costs. 

The  plaintiffs  reheard  the  cause. 

Mr.  Moss,  for  the  plaintiffs. 

Mr.  S.  Blake  and  Mr.  Bethune,  forMie  defendants. 

Spragge,  C. — It  appears  to  me  that  there  is  a  short  Jan.  10 
point  upon  which  this  cause  may  properly  be  disposed  of. 


The  suit  is  brought  under  an  order  of  this  Court,  that 
the  first  mortgagees  should  proceed  to  file  a  bill  for  the 
purpose  of  determining  the  question  of  priority  between 
them,  and  the  second  mortgagees ;  the  plaintiffs  represent 
the  first  mortgagees;  the  defendant  Morrison  represents 
the  second,  as  trustee  for  parties  beneficially  interested  ; 
and  the  defendant  Handy  is  a  derivative  mortgagee. 

This  bill  may  be  regarded  as  a  bill  to  vary  the  decree 
made  in  Morrison  v.  Roblin,  by  which  decree  the  plain- 
tiffs in  that  suit  obtained  the  legal  estate,  upon  which 
alone  they  can  rest  their  claim  to  priority  over  the 
first  mortgagee.      That  decree  was  obtained  behind 


Judgment. 
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1872.  the  back  of  the  prior  mortgagee,  and  the  Court  was  not 
v~~v~->  informed  of  the  very  important  facts,  that  there  was 

Merchants'       .  J         r  . 

ofcanad  ^1's  Vvl0Y  mortgagee,  whose  mortgage  comprised  the 
Morrison  same  ^an(^s  as  were  comprised  in  his  mortgage,  and  that 
the  prior  mortgagee  claimed  the  same  equity  as  was 
claimed  by  his  bill  in  regard  to  the  same  parcel  omitted 
by  mistake;  and  that  these  facts  were  known  to  the 
second  mortgagee.  If  the  Court  had  been  informed  of 
these  facts,  it  would  certainly  not  have  made  the  decree 
that  was  made,  but  would  have  acted  upon  the  maxim  : 
qui  prior  est  in  tempore,  potior  est  injure-  There  can  be 
no  possible  doubt  upon  this  point. 

This  was  a  suppressio  veri:  and  by  it  the  Court  was 
deceived  into  making  a  decree  which,  if  the  facts 
withheld  from  the  knowledge  of  the  Court  had  been 
disclosed,  would  certainly  not  have  been  made  :  and  the 
short  question  is,  whether  a  decree  so  obtained  can  be 
held  by  the  party  so  obtaining  it. 

Judgment. 

I  can  hardly  conceive  that  authorities  can  be  necessary 
upon  such  a  point.  There  are,  however,  several  that 
establish  the  principle :  Lord  Redesdale,  in  his  treatise 
on  Pleading  (a),  puts  the  case  of  a  decree  obtained  in 
the  absence  of  parties  interested,  and  without  their 
interest  being  disclosed,  under  the  head  of  impeaching 
decrees  obtained  by  fraud,  and  after  saying  that  where  a 
decree  has  been  obtained  by  fraud,  the  Court  will  restore 
the  parties  to  their  former  situation  whatever  their  rights 
may  be  ;  he  adds  "  besides  cases  of  direct  fraud  in  obtain- 
ing a  decree  it  seems  to  have  been  considered  that  where 
a  decree  has  been  made  against  a  trustee,  the  cestui  que 
trust  not  being  before  the  Court,  and  the  trust  not  dis- 
covered ;  or  against  a  person  who  has  made  some  convey- 
ance or  incumbrance  not  discovered ;  or  where  a  decree 
has  been  made  in  favor  of  or  against  an  heir  when  the 


(a)  4  Ed.  p.  93. 
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ancestor  has  in  fact  disposed  by  will  of  the  subject  1872. 
matter  of  the  suit;  the  concealment  of  the  trust,  or  sub- 

Merchants' 

sequent  conveyance  or  incumbrance,  or  will,  in  these  Bank 

of  CstisdSj 

several  cases,  ought  to  be  treated  as  a  fraud."  (a)    And  „  v: 

°  v  '  Morrison. 

Lord  Redesdale,  when  upon  the  bench,  affirmed  the  prin- 
ciple referred  to  in  his  treatise.  This  he  did  in  Giffard  v. 
Hort.  (b)  The  circumstances  of  the  case  were  as  he  styled 
them  "  pretty  numerous"  ;  but  the  result  is  thus  shortly 
stated  in  the  head  note,  "a  decree  obtained  without 
making  parties  those  whose  rights  are  affected  thereby, 
is  fraudulent  and  void  as  to  those  parties. In  the  course 
of  his  lordship's  judgment  he  commented  upon  the  con- 
duct of  one  who  had  instituted  separate  suits,  one  in 
Chancery,  the  other  in  the  Exchequer,  in  respect  of 
different  parts  of  the  same  transactions  ;  and  observed 
what  is  apposite  to  this  case  :  "  It  is  very  striking  if  one 
considers  what  would  have  been  the  proper  decree  if 
these  two  causes  had  come  on  together  in  the  same 
Court."  In  another  part  of  his  judgment  he  puts  the 
case  of  creditors  coming  in  before  the  Master,  observing  judgment 
that  in  that  case  "  they  have  been  held  entitled  to  rehear 
the  cause  though  not  parties,  because  the  decree  affected 
their  interest"  and  he  adds  "  if  the  right  of  a  remainder- 
man or  a  person  entitled  to  the  estate  in  any  way  is 
bound  by  the  decree  he  must  have  a  right  to  appeal  from 
it,  as  well  as  the  person  against  whom  it  was  made." 

In  Richmond  v.  Tayleur  (<?),  Lord  Macclesfield  held 
this  language:  "If  any  fraud  or  surprise  upon  the  Court 
had  been  proved,  I  would  have  set  aside  the  decree ;  but 
on  the  contrary  it  appears  that  the  Court  was  fairly  and 
fully  apprised  of  the  case,  of  the  articles,  and  of  the 
point  in  question."  In  Morrison  v.  Roblin  everything 
was  kept  in  the  dark  that  did  not  make  for  the  interest 
of  the  plaintiff.    Richmond  v.  Tayleur  was  referred  to 


(a)  See  also  Cooper's  Eq.  PI.  9G-7;  Story's  Eq.  PI  sec.  427. 
(6)  1  S.  &  L.  386.  (c)  1  P.  Wm.  734. 
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1872*  with  approbation  by  Lord  Hardwiclce  in  Barnesley  v. 
v-"~v~w  Powel  (a),  where  he  said,  "  There  are  several  instances 

Merchants'  v  ' 

Bank     0f  relief,  notwithstanding  a  former  decree,  if  obtained 

of  Canada  '  ....  . 

Morrison  ^y  frau^  an(^  imposition,  which  infects  judgments  at  law 
and  decrees  of  all  Courts,  and  annuls  the  whole  in  the 
consideration  of  this  Court,  as  held  by  Lord  Macclesfield 
in  Richmond  v.  Tayleur." 

It  may  be  urged  for  the  defendants  in  this  case,  that 
the  subsequent  mortgagee  did  not  know,  as  a  fact,  that 
the*  prior  mortgagee  had  the  same  equity  as  himself, 
inasmuch  as  he  did  not  know  what  lands  Rohlin  had 
contracted  to  mortgage  to  him ;  and  I  am  not  prepared 
to  say  that  it  was  a  necessary  inference  from  what  he 
did  know,  that  the  first  mortgagee  had  the  same  equity 
as  himself ;  but  he  knew  that  such  a  claim  was  made  by 
the  prior  mortgagee,  and  that  he  had  instituted  a  suit  to 
enforce  it ;  and  he  had  reason  to  believe  that  the  claim 
was  a  just  one,  and  wilfully,  as  I  think,  abstained  from 
Judgment,  inquiry,  and  withheld  from  the  Court  facts  which,  if 
disclosed,  would  have  certainly  led  the  Court  to  institute 
an  inquiry,  or  to  direct  that  the  prior  mortgagee  should 
be  added  as  a  party,  or  that  the  two  suits  should  be 
brought  on  for  hearing  together.  If  any  of  these 
courses  had  been  taken  they  would  have  led  to  the  estab- 
lishment, by  the  prior  moitgagee,  of  his  prior  equity, 
and  the  Court  would  not  have  been  surprised  into  a 
decree  giving  the  legal  estate  to  the  subsequent  mort- 
gagee. That  the  Court  would  not,  with  its  eyes  open, 
have  made  such  a  decree  as  has  been  made,  I  take  to  be 
too  clear  to  admit  of  argument. 

The  result  is,  that  the  legal  estate  was  obtained  by 
fraud,  i.  e.,  by  a  legal  fraud,  and  cannot  confer  any 
right  upon  the  party  so  obtaining  it,  that  can  be  recog- 
nized in  a  Court  of  Equity,  as  a  ground  for  giving  him 


(a)  1  Ves.  Sen.  120. 
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a  preference  over  another,  who,  but  for  the  decree  and  1872. 
the  legal  estate  thereby  conferred,  would  be  entitled  to 
a  preference  over  him. 

Morrison. 

In  that  view  the  bill  need  not,  I  apprehend,  be  in 
terms  a  bill  impeaching  the  decree  in  Morrison  v.  Roblin. 
The  defendant  in  this  suit  must  rely  upon  his  legal1 
estate;  and  the  Court  necessarily  sees  how  that  legal 
estate  was  acquired,  viz.,  by  a  legal  fraud.  The  bill 
shews  the  necessary  facts,  and  they  are  undisputed. 
The  defendant's  case,  founded  in  a  legal  fraud,  must 
fail ;  and  the  prayer  of  the  bill  is  appropriate,  i.  e., 
that  it  may  be  declared  that  the  plaintiff's  mortgage 
forms  the  first  lien  and  charge  upon  the  premises  in 
question,  and  is  entitled  to  priority  over  that  of  the 
defendants.  Still  the  pleading  is  not  as  distinct  as  it 
might  be.  It  does  not*1  in  terms  assert  the  equity  that 
the  decree  was  obtained  by  the  concealment  of  facts  and 
the  omission  of  parties,  which  amount  to  a  suppressio 
veri.  It  is,  I  think,  a  proper  case  for  amendment,  if  judgment, 
the  plaintiffs  desire  it.  It  would  not  be  an  introduction 
of  new  facts,  but  only  placing  the  plaintiffs'  case  upon 
an  additional  ground  of  equity,  upon  the  facts  already 
alleged,  and  could  not,  I  apprehend,  be  any  surprise 
upon  the  defendants. 

I  have  placed  my  judgment  thus  far  upon  the  ground 
that  there  was  a  suppressio  veri,  and  so  a  legal  fraud  on 
the  part  of  the  plaintiff  in  Morrison  v.  Roblin  ;  but  I  am 
of  opinion  that  it  is  not  necessary  to  go  so  far.  The  fact 
that  The  Merchants  Bank  had  the  prior  equity,  and  that 
the  Court,  in  ignorance  of  that  fact,  made  a  decree 
which,  taken  by  itself,  displaces  that  equity  is  alone,  I 
think,  sufficient.  The  instances  put  by  Lord  Redesdale 
in  G-iffard  v.  Ho?%  of  creditors  coming  in  after  decree,  and 
of  remainder-men  and  others  affected  by  a  decree,  seem 
to  rest  upon  the  simple  ground  that  their  interests  are 
affected  by  a  decree  to  which  they  were  not  parties,  and 
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1872.  therefore,  as  put  by  Lord  Redesdale,  they  (<  must  have 
^TTT',  a  right  to  appeal  from  it." 

Merchants'         °  1  L 

Bank 
of  Canada 

Morrison  ^e  cases  referred  to  may  be  said  to  differ  from  the 
one  before  us  in  this  :  that  in  none  of  them  was  it  in 
the  power  of  a  third  party  by  any  act  of  his  to  affect 
their  interests,  while  here  it  was  in  the  power  of  David 
Allen  Roblin,  if  his  position  was  that  of  a  mortgagee 
with  the  legal  estate  prior  both  to  The  Merchants*  Bank 
and  Morrison,  to  confer  upon  whichever  he  pleased  the 
legal  estate.  I  doubt  very  much  whether  such  was  his 
position  ;  but  assuming  that  it  was,  it  does  not  in  my 
opinion  at  all  affect  the  question  as  to  the  correctness  of 
this  decree.  If  he  had  such  a  power,  he  did  not  exercise 
it,  nor  did  he  by  act  or  language,  intimate  any  desire  to 
exercise  it.  He  stood  upon  what  he  set  up  as  his  own. 
rights,  and  when  the  Court  overmiled  them,  his  position 
was  that  of  a  passive  instrument  in  the  hands  of  the 
Court,  as  to  the  disposition  of  the  legal  estate  ;  and  the 

Judgment.  Court,  by  its  vesting  order,  gave  it  to  the  subsequent 
incumbrancer.  The  utmost  that  I  conceive  the  Court 
could  have  done,  if  it  conceded  to  David  A.  Roblin 
the  position  now  claimed  for  him,  would  have  been  to 
abstain  from  fettering  his  will  as  to  the  disposition  of 
the  legal  estate ;  it  would  not  have  been  actively  instru- 
mental in  giving  it  to  a  puisne  incumbrancer,  because  by 
doing  so  it  would  be  making  itself  the  instrument  of 
wrong.  As  it  is,  the  Court  has  unconsciously  been 
made  the  instrument  of  wrong. 

It  is  only  where  a  party  having  the  legal  estate 
himself  exercises  his  will  to  give  it  to  a  puisne,  rather 
than  a  prior  incumbrancer,  that  the  case  of  Marsh  v.  Lee 
can  apply.  The  Court  itself  never  does  it  or  directs  it 
to  be  done,  and  certainly  never  would,  except  when 
imposed  upon  or  taken  by  surprise  ;  and  when  that  is 
the  case,  the  principles  to  which  I  have  already  adverted 
come  in,  and  the  party  whose  interests  are  affected  is 
entitled  to  relief. 
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That  the  Court  will  not  itself  do  what  a  party  with  1872. 
the  legal  estate  may  do,  is  apparent  from  the  way  ' 

SiLQVQ  13  till  fcS 

in  which  the  case  of  Marsh  v.  Lee  has  been  regarded  Bauk 
by  subsequent  Judges.  Mr.  Spence  (a),  in  his  treatise  Morri30n- 
on  Equity  Jurisdiction,  says  that  it  "  has  been  followed 
principally,  it  would  seem,  on  account  of  the  sanction  it 
obtained  from  the  imposing  name  of  Sir  Matthew  Hale; 
it  has  often  been  reflected  on  as  not  without  great 
appearance  of  hardship ;  it  seems  reasonable,  it  has 
been  frequently  said,  that  each  mortgagee  should  be 
paid  according  to  his  priority,  and  that  leaving  the 
second  mortgagee  to  be  defeated  by  a  contrivance 
between  the  first  mortgagee  and  the  third  is  acting  with 
great  severity  :  the  doctrine,  therefore,  has  not  been 
extended  to  cases  which  cannot  be  brought  within 
the  reasons  on  which  the  judgment  in  Marsh  v.  Lee  was 
founded."  I  agree  entirely  in  these  observations  ;  they 
are  indeed  the  substance  of  the  language  of  the  Master 
of  the  Rolls  in  Brace  v.  The  Duchess  of  Marlborough,  (b) 

Judgment. 

The  point,  too,  is  very  clearly  and  forcibly  put  by 
Mr.  Justice  Story :  (e)  "  There  is,  certainly,  great 
apparent  hardship  in  this  rule ;  for  it  seems  most 
conformable  to  natural  justice  that  each  mortgagee 
should,  in  such  a  case,  be  paid  according  to  the  order 
and  priority  of  his  incumbrance.  The  general  reasoning, 
by  which  this  doctrine  is  maintained,  is  this :  In  sequali 
jure,  melior  est  conditio  possidentis.  Where  the  equity 
is  equal,  the  law  shall  prevail ;  and  he  that  hath  only  a 
title  in  equity  shall  not  prevail  against  a  title  by  law 
and  equity  in  another.  But,  however  correct  this 
reasoning  may  be  when  rightly  applied,  its  applicability 
to  the  case  stated  may  reasonably  be  doubted.  It  is 
assuming  the  whole  case,  to  say,  that  the  right  is  equal, 
and  the  equity  is  equal.    The  second  mortgagee  has  a 


(a)  Vol.  2,  p.  739.  (b)  2  P.  W.  492. 

(c)  E.  J.  S.  413. 
2— —VOL.  XIX.  GR. 
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1872.  prior  right,  and  at  least  an  equal  equity;  and  then  the 
V-*~N^>  rule  seems  iustly  to  apply,  that,  where  the  equities  are 

Merchants  ,      ,        J .  _    J    _  .  /l.J'     .  .  „ 

Bank  equal,  that  title  which  is  prior  in  time  shall  prevail  : 
Morrison.  Qu{  prior  est  in  tempore,  potior  est  in  jure." 

I  think  it  very  clear  that  the  Court  would  never 
knowingly  lend  its  aid  to  such  a  wrong  as  is  involved  in 
giving  the  preference  to  the  puisne  incumbrancer.  The 
Court  has,  in  this  case,  unwittingly  been  made  the 
instrument  of  such  wrong ;  and  I  can  come  to  no  other 
conclusion,  with  great  deference  to  the  judgment  of  my 
brother  Mowat,  than  that  a  decree  obtained  as  the  decree 
in  Morrison  v.  Boblin  was  obtained,  cannot  be  allowed  to 
stand.  I  think  the  plaintiffs  in  this  case  entitled  to  relief 
with  costs. 


It  is  right  that  I  should  say,  though  it  is  perhaps 
scarcely  necessary,  that  I  impute  no  actual  fraud  to  the 
plaintiff  in  the  suit  of  Morrison  v.  Roblin.  His  name 
was  used,  as  1  understand,  as  the  representative  of 
parties  having  the  beneficial  interest,  and  they  and  their 
legal  advisers,  I  apprehend,  took  the  course  they  did, 
viewing  it  merely  as  a  race  for  priority.  In  this,  I 
think,  they  were  wrong;  and  I  have  said  already  how 
their  proceedings  must,  in  my  judgment,  be  viewed  in 
a  Court  of  Equity. 

Mowat,  V.  C. — The  short  facts  of  this  case  are,  that 
each  of  the  parties  to  the  suit  had  an  equity  in  respect 
of  the  property  in  question ;  that  the  plaintiffs'  equity 
was  first  in  point  of  time  ;  but  that  the  defendant's  equity 
was  acquired  without  notice  of  the  plaintiffs'  equity;  that 
the  defendant  subsequently  acquired  the  legal  estate  ; 
and  that  he  claims  to  hold  the  estate  so  acquired,  as  a 
security  for  his  original  debt,  and  for  a  sum  of  $150 
charged  against  him  as  the  consideration  for  the  legal 
estate.  In  my  judgment  on  the  hearing,  I  held  that, 
the  defendant  having  acquired  his  original  equity  without 
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notice  of  the  plaintiffs'  equity,  the  defendant  had,  in  the  1872. 
eye  of  this  Court,  an  "equal  equity"  with  the  plaintiffs, 
though  it  was  subsequent  in  point  of  time;  and  that,  Bavak 
having  such  equal  equity,  he  was  entitled  to  avail  himself  Morrison, 
of  the  legal  estate  as  a  tabula  in  naufragio,  and  to  hold 
it  as  against  the  plaintiffs'  equity  until  his  whole  debt 
should  be  paid.    The  general  principles  on  which  I  pro- 
ceeded are  not  questioned,  I  believe ;  but  it  was  con- 
tended, that  there  are  circumstances  in  the  case  which 
make  those  general  principles  inapplicable  to  it. 

In  weighing  those  circumstances  it  is  well  to  reflect  a 
little  on  the  spirit  in  which  they  are  to  be  considered. 
It  is  proper  to  remember,  that  the  maxim  on  which 
the  bank  relies,  that  between  equal  equities  the  first  in 
point  of  time  is  entitled  to  priority,  is  a  rule,  not  of 
ethics,  but  of  positive  law  ;  that,  if  two  equities  are 
really  in  all  other  respects  equal,  and  the  second  equity 
was  obtained  without  notice  of  the  first,  there  is  no 
moral  obligation  upon  the  holder  of  the  one  any  more  Judsment* 
than  upon  the  holder  of  the  other  to  give  way  unless 
the  law  so  requires ;  and  that  the  honest  efforts  of  the 
holder  of  the  second  charge  to  get  the  law  in  his 
favor  do  not  necessarily  expose  him  to  any  just  rebuke 
on  the  part  of  the  moralist.  It  is  further  to  be  borne 
in  mind,  that  between  rival  claimants  in  courts  of  com- 
mon law,  priority  of  contract  or  other  equity  is  gene- 
rally disregarded,  and  that  priority  of  conveyance  or 
legal  estate  is  usually  the  sole  guide ;  that  the  maxim 
as  to  equal  equities  is  recognized  in  this  Court  alone ; 
that  numerous  exceptions  to  it  are  as  well  recognized 
here  as  the  maxim  itself  is ;  that  the  possession  of  the 
legal  estate  by  a  purchaser  or  mortgagee  for  value 
without  notice  is  one  of  these  recognized  exceptions  ; 
and  that,  if  neither  party  has  the  legal  estate,  it  is 
where  "  after  a  close  examination  of  all  "  other  con- 
siderations, "there  appears  nothing  to  give  to  the  one 
a  better  equity  than  the  other,  then,  and  then  only, 


12 


CHANCERY  REPORTS. 


1872.   resort  must  be  had  to  the  maxim,  qui  prior  est  tempore 
potior  est  jure  ;  and  priority  of  time  then  gives  the 
Bank    better  equity"  (a). 

Morrison. 

It  is  proper  to  remember,  also,  that  the  general 
doctrine  on  which  I  proceeded  in  decreeing  for  the  de- 
fendant has  been  settled  and  acted  upon  for  two 
hundred  years ;  that  it  has  been  defended  by  some 
learned  Judges  as  right,  and  as  founded  on  correct 
principles;  that  Judges  who  would  have  preferred  a 
different  doctrine  have  nevertheless  acknowledged  the 
obligation  of  the  old  rule,  and  have  frankly  applied  it 
to  every  case  coming  fairly  within  its  principle  ;  and 
that  the  doctrine  is  therefore  to  be  regarded  as  a  settled 
canon  regulating  such  transactions,  and  as  not  now  open 
to  question.  There  are  circumstances  of  difference  in 
every  contested  case,  but  the  course  of  the  Courts  in 
dealing  with  the  subject  did  not  leave  me  at  liberty  to 
search  in  the  circumstances  of  the  present  case  for 
Jndgment.  distinctions,  unsupported  by  sufficient  authority,  in  order 
to  escape  from  the  duty  of  giving  the  benefit  of  the 
doctrine  in  question  to  the  present  defendant :  and  I 
thought,  as  I  still  think,  that  Mr.  Morrison  had  a 
right  to  get  the  legal  estate  if  he  could  ;  and  that  there 
was  nothing  in  the  position  of  the  person  from  whom 
the  legal  estate  came  to  the  defendant,  or  in  the  means 
by  which  the  defendant  happens  to  have  obtained  the 
legal  estate,  or  in  any  of  the  circumstances  of  the  case, 
to  disentitle  him  to  hold  such  estate  until  his  mortgage 
debt  and  the  $150  are  fully  paid. 

The  leading  case  on  the  general  doctrine  is  Marsh  v. 
Lee  (5),  where  the  point  decided  was,  that  "  if  a  third 
mortgagee,  having  advanced  his  money  without  notice  of 
a  second  mortgage,  afterwards  buys  m  a  first  mortgage 
or  statute,  though  it  be  pendente  lite  pending  a  bill 


(a)  Rice  v.  Rice,  2  Drew,  at  85. 

(b)  2  Ventr.  337 ;  1  Wh.  &  T.  L.  C.  650. 
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brought  by  the  second  mortgagee  to  redeem  the  first;  1872 
yet  the  third  mortgagee,  having  obtained  the  first  mort-  v 
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gage  or  statute,  and  having  the  law  on  his  side,  and  Bank 
equal  equity,  he  shall  thereby  squeeze  out  and  gain  Morrison- 
priority  over  the  second  mortgage."  That  was  a  deci- 
sion of  Lord  Keeper  Sir  Orlando  Bridgman,  Chief 
Baron  Hale,  and  Justice  Ramsford.  Its  correctness 
was  attacked  in  a  subsequent  case  of  Edmond  v.  Povey 
(a),  before  Lord  Keeper  North  ;  and  after  long  debate 
by  counsel  the  report  states,  that  his  Lordship  "  told 
them  he  wondered  that  counsel  laid  their  shoulders  to  a 
point  that  had  been  so  long  since  settled  and  received  as 
the  constant  course  of  Chancery."  He  said  that  there 
had  been  "  strong  arguments  used  against  the  unreason- 
ableness of  this  practice,  and  there  might  be  likewise 
strong  reasons  brought  for  the  maintaining  of  it,  and  so 
it  was  at  first  a  case  very  disputable  ;  but  being  once 
solemnly  settled,  as  it  was  in  the  case  of  Marshy.  Lee, 
he  would  not  now  suffer  that  point  to  be  stirred." 


Judgme"* 


In  Worthy  v.  Berkhead  (b)  Lord  JBardwicke  said 
that  Marsh  v.  Lee  had,  he  believed,  been  "  rightly  set- 
tled." He  explained  the  principle  to  be,  that  "  where 
there  is  a  legal  title  and  equity  of  one  side,  this  Court 
never  thought  fit  that,  by  reason  of  a  prior  equity 
against  a  man  who  had  a  legal  title,  that  man  should  be 
hurt ;  and  this  by  reason  of  that  force  which  this  Court 
necessarily  and  rightly  allows  to  the  common  law  and 
to  legal  titles."  In  Willoughby  v.  Willoughby  (c)  the 
same  distinguished  Judge  discussed  the  whole  law  of 
the  subject  at  great  length ;  and,  in  the  course  of  his 
observations,  he  shewed,  that  where  a  subsequent  pur- 
chaser (or  mortgagee)  acquires  the  legal  estate,  "  (a 
plank  by  which  at  law  he  may  save  himself  from  sinking) 
there  can  be  no  ground  in  equity  or  conscience  to  take 
it  from  him";  and  that  "this  is  the  meaning  of  what  is 


(a)  1  Vera.  187.       (b)  2  Ves.  Sen.  571.       (c)  1.  Term.  763. 
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1872.  generally  expressed  by  saying,  that  where  a  man  has 
^—v^'  both  law  and  equity  on  his  side,  he  shall  not  be  hurt  in 

Merchants'  _  .  *.    v  7 

Bank     a  Court  of  Equity,  (a)    *    *    As  he  is  innocent  and 
Morrison.  hag  paid  or  given  the  value,  and  has  got  the  law  with 
him,  how  can  a  Court  of  Equity  take  it  from  him 
without  contradicting  all  their  rules?'' 

In  Maundrill  v.  Maundrill  (b)  Lord  Eldon  said,  that 
"it  was  very  early  decided,  that,  if  A.  and  B.  advanced 
money  innocently,  and  C.  bought  also  innocently,  not 
having  notice  of  each  other's  advances,  he  who  first  had 
the  luck  to  get  in  the  legal  estate  had  as  good  a  right 
as  any  one,  and  should  hold  by  his  legal  title  the 
possession  against  the  prior  equities." 

In  Carter  v.  Carter  (c)  the  present  Lord  Chancellor 
(then  Vice  Chancellor)  pointed  out.  that  "  there  are 
several  cases  where  the  purchaser  has  been  allowed  at 
the  last  moment,  afterpayment  in  full,  and  up  to  decree, 
Judgment,  to  get  in  an  earlier  mortgage  ;  and  there  is  no  breach  of 
duty  in  a  person  assigning  his  mortgage  to  anybody  who 
pays  him.  Any  purchaser  is  entitled  to  hold  that 
which  ivithout  breach  of  duty  has  been  conveyed  to  him." 

So,  in  Bates  v.  Johnson  (d)  the  same  learned  Judge 
said,  "  that  any  person  having  an  unsatisfied  mortgage 
or  charge  upon  real  property  is  at  liberty,  at  any  time 
before  decree,  to  convey  the  legal  estate  in  the  property, 
in  respect  of  his  unsatisfied  charge,  to  any  subsequent 
incumbrancer  who  may  have  advanced  his  money 
without  notice  of  any  intervening  or  other  charge  or 
incumbrance  ;  and,  by  so  doing,  may  give  to  that  other 
incumbrancer  a  right  which  this  Court  cannot  take  from 
him,  to  insist  upon  the  legal  estate,  which,  as  the  Court 
holds,  he  has  thus  properly  acquired"  There  the  estate 
of  the  mortgagor  was  subject  to  a  prior  trust ;  he 


(a)  lb.  767. 

(c)  3  K.  &  J.  at  641. 


(b)  10  V.  at  260. 
(d)  Johns,  at  315. 


CHANCERY  REPORTS. 


executed  two  mortgages,  fraudulently  concealing  from  1872 
the  mortgagees  the  prior  trust ;  the  first  mortgagee  took 
the  legal  estate ;  the  second  mortgagee,  whose  charge 
was  equitable  only,  paid  off  the  prior  mortgage  pending 
a  suit  by  the  cestui  que  trust  for  redemption ;  and  he 
thus  got  in  the  legal  estate.  The  Lord  Chancellor,  with 
reference  to  these  circumstances,  said,  that  a  first  mort- 
gagee in  such  a  case  was  "  in  the  same  position  as  any 
other  unsatisfied  mortgagee  having  notice  of  a  subsequent 
incumbrance,  and  has  the  right  to  transfer  the  legal  estate 
so  vested  in  him  to  any  person  who  will  pay  off  his  debt. 
He  is  not  to  be  fettered  or  incumbered  by  any  conside- 
rations arising  out  of  a  trust  which  he  had  never 
undertaken,  and  of  which  he  was  never  informed  until 
after  he  has  parted  with  his  money.  Having  the  legal 
estate  in  his  hands,  he  is  justified  in  transferring  it  as 
he  took  it  from  the  original  mortgagor,  and  subject  only 
to  the  equity  of  redemption  limited  by  his  mortgage 
deed,  and  may  transfer  it  to  the  second  or  the  third 
incumbrancer,  as  he  may  see  fit.  That  being  the  Judsment 
position  of  the  first  mortgagee,  what  is  the  position  of 
the  subsequent  mortgagee,  who,  having  -like  the  first 
advanced  his  money  without  notice  of  any  prior  trust, 
obtains  from  the  first  that  legal  estate  which  the 
first  may  thus  lawfully  convey  ?  The  two  positions 
seem  to  me  correlative.  If  the  holder  of  the  legal  estate 
can  thus  lawfully  convey  it,  the  party  to  whom  he  so 
conveys  it  can  lawfully  avail  himself  of  it  for  the 
purpose  of  repaying  to  himself  every  advance  which  he 
may  have  made  upon  the  security  of  the  property 
without  notice  of  the  rights  of  any  other  person  in 
priority  to  his  own." 

These,  and  many  other  authorities,  shew  (amongst 
other  things)  that,  where  the  party  holding  the  legal 
estate  has  an  unsatisfied  charge  on  the  property,  the 
circumstance  that  both  he  and  the  second  mortgagee 
had  notice  of  the  prior  equitable  charge  or  trust  at  the 
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1872.  time  of  the  transfer  of  the  legal  estate  to  the  second 
^^y— mortgagee,  is  wholly  immaterial.    The  legal  owner  has, 

Merchants  &  to     >  J  ° 

uank  notwithstanding,  an  absolute  right  so  to  convey  the 
Morrison.  estate  ;  and  the  intermediate  mortgagee  cannot  interfere 
with  the  exercise  of  that  right,  on  the  ground  of  his 
mortgage  being  of  the  earlier  date ;  and  the  transferee 
to  whom  the  legal  estate  is  conveyed  has  a  right  to 
retain  it  until  his  whole  debt  is  paid. 

The  authorities  are  clear,  also,  that  this  right  exists 
until  a  decree  is  made  against  the  second  mortgagee 
settling  the  priorities  (a).  As  to  the  effect  of  such  a 
decree,  and  the  reason  of  it,  Lord  Eldon  made  the 
following  observations  in  Ex  parte  Knott  (b) : — "  There 
is  no  difficulty  upon  the  point  as  to  a  decree  to  settle 
priorities.  After  that  you  cannot  tack,  certainly,  for 
there  is  a  judgment  for  the  creditors  that  they  shall  be 
paid  according  to  their  priorities.  But  you  may,  as  was 
held  in  the  House  of  Lords,  up  to  the  time  of  the 
decree  struggle  for  the  tabula  in  naufragio ;  and, 
though  the  decree  is  in  a  sense  only  a  judgment  upon 
the  rights  as  they  stood  at  the  time  the  bill  was  filed, 
yet  it  was  decided  in  that  case  that  until  the  decree 
you  might  do  so."  The  case  in  the  House  of  Lords  to 
which  Lord  Eldon  refers  (e)  was  a  suit  by  second  mort- 
gagees for  redemption ;  and,  the  first  mortgagee  having 
by  his  answer,  and  before  assigning  to  the  subsequent 
mortgagee,  submitted  to  assign  his  legal  security  to  the 
plaintiffs,  and  that  the  estate  should  be  sold,  and  all 
the  incumbrancers  paid  according  to  their  respective 
priorities,  it  was  argued  (unsuccessfully)  that,  after 
that  submission,  he  could  not  assign  to  the  subsequent 
mortgagee  so  as  to  change  the  priorities.  Counsel  for 
the  defendant  argued  in  the  present  case,  that  the  decree 
made  in  the  original  suit  of  The  Merchants  Bank  v. 


Judgment 


(a)  See  Re  Scott's  Estates,  14  Ir.  Ch.  61.  (6)  11  Ves.  619. 

(c)  Belcher  v.  Renforth,  5  Bro.  P.  C.  292. 
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Roblin  before  the  omission  of  the  property  from  the  187?. 
mortgages  had  been  perceived,  prevented  any  subsequent  ^^a^s, 
change  of  priorities  as  to  this  property.    But  to  that  Bank 
contention   there   appear  to  be   several    satisfactory  Morrison, 
answers.    It  is  sufficient  to  say  briefly,  (1)  that  that  suit 
did  not  touch  the  property  now  in  question  ;  (2)  that  no 
question  of  priority  of  charge  on  that  property  did  or 
could  arise  in  the  suit ;  (3)  that  the  present  defendant 
was  no  party  to  the  suit ;  and  (4)  that  the  decree  therein 
was  merely  interlocutory,  and  did  not  profess  to  settle 
any  priorities. 

Reference  was  made,  on  behalf  of  the  Bank,  to  some 
of  the  cases  in  which  one  equitable  incumbrancer  has 
been  said  to  be  entitled  to  priority  over  another  equitable 
incumbrancer,  because  the  one  had  "a  better  right  to 
call  for  the  legal  estate"  than  the  other  (a).  But  that 
"better  right"  does  not  depend  on  mere  priority,  in 
point  of  time,  of  the  two  equitable  incumbrancers,  and 
does  not  exist  (as  appears  from  the  cases  which  I  have  JudffmeQt' 
*  already  quoted  from,  as  well  as  many  others)  as  between 
the  holders  of  two  equitable  charges  the  second  of  which 
was  taken  without  notice  of  the  first.  In  such  a  case, 
if  there  are.no  other  circumstances  sufficient  to  make  a 
difference,  the  equities  are  considered  to  be  equal,  and 
each  incumbrancer  has  an  equal  right  to  get  in,  if  he 
can,  a  prior  legal  charge.  The  question  as  to  which 
has  the  better  right  to  call  for  the  legal  estate  arises 
generally  where  neither  party  has  got  in  the  legal  estate  ; 
and  even  in  such  cases,  Bice  v.  Bice  (b)  may  be  referred 
to  as  shewing  that  many  circumstances  may  give  to  the 
subsequent  incumbrancer  a  better  right  to  tne  benefit  of 
the  legal  estate  4than  a  prior  equitable  incumbrancer 
possesses. 

(a)  Windham  v.  Richardson,  2  Ch.  Ca.  213  ;  Maundrell  v.  Maun- 
drell,  5  Ves.  22  ;  S.  0.  10  Ves.  371.  See  Willoughby  v.  Willoughby, 
1  Term.  763;  Dart.  V.  &  P.  4  ed.  760. 

(6)  2  Drew.  73. 

3 — VOL.  XIX.  GR. 


18 


CHANCERY  REPORTS. 


1872.  It  was  suggested  for  the  plaintiffs,  that  the  right 
^sfhr'  claimed  by  the  defendant  did  not  exist  because  the  mort- 

Mercnants  ^ 

Bank  gage  to  Mr.  Woodruff  was  not  given  to  secure  a  contem- 
Morrison.  poraneous  advance,  but  was  for  a  prior  advance  made  by 
Mr.  Zimmerman,  whom  Mr.  Woodruff  represented  as 
executor  or  administrator.  Ex  parte  Knott  (a)  and 
Spencer  v.  Pearson  (b)  shew  that  such  a  circumstance 
makes  no  difference  on  a  question  like  the  present. 

It  was  argued,  also,  that  a  subsequent  mortgagee  can- 
not avail  himself  of  the  legal  estate  unless  he  acquired 
it  from  (as  I  believe  the  argument  was)  one  who  held 
the  legal  estate  under  an  instrument  which  purported  to 
be  a  mortgage.  But  there  is  no  authority  for  such  a 
contention.  The  case  of  a  first  mortgage  is  put  in  the 
books  exempli  gratia  only.  But  the  doctrine  is  general, 
and  applies  even  to  a  statute  (<?).  It  does  not,  indeed, 
authorize  a  second  incumbrancer  to  possess  himself  of 
the  legal  estate  by  a  conveyance  from  one  who  holds 
judgment.  on  an  eXpress  trust  for  the  first  incumbrancer  (d), 
or  perhaps  from  one  who  is  a  dry  trustee  and  has 
notice  of  the  prior  equity  (e)  ;  but  this  is  not  either 
of  such  cases  ;  and  except  in  such  cases  the  doctrine 
applies  generally.  Indeed,  a  vendor's  lien  for  unpaid 
purchase  money  after  conveyance  is  spoken  of  in  the 
books  as  an  equitable  mortgage  (/) ;  and  where  he  has 
not  conveyed,  he  has  all  the  rights  which  he  would 
have  had  if  he  had  conveyed  and  taken  back  a 
mortgage  ;  and  he  has  probably  some  additional  rights. 
Among  the  rights  which  he  certainly  has  is  that  of 
transferring  his  interest  in  the  property  as  vendor, 
subject  to  the  contract ;  just  as  a  mortgagee  has  a 
right  to  convey  his  interest  subject  to  the  mortgagor's 


(a)  11  V.  609.  (6)  24  B.  26G. 

(c)  Windham  v.  Richardson,  3  Ch.  Ca.  212;  &c. 

(d)  Sugden,  V.  &  P.  p.  740.       (e)  lb. 

(/)  Miller  od  Eq.  Mort.  p.  4  ;  Trower  on  Debtor  and  Creditor,  342: 
1  HiUiurd  on  Mort.  463. 
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equity  of  redemption.    The  vendor,  having  this  right  to  1872 
convey  subject  to  his  contract  with  the  vendee,  may  v-"~v"* 
undoubtedly  make  such  conveyance  to  whom  he  chooses  ;  Bank 
and  if  he  chooses  to  make  it  to  the  holder  of  the  second  Morrison, 
of  two  subsequent  incumbrances,  I  think  that  this  second 
incumbrancer  cannot,consistently  with  settled  authorities, 
be  deprived  of  any  advantage  which  the  legal  estate 
gives  him  as  a  security  for  his  whole  debt. 

If  a  conveyance  by  Clark  the  vendor  to  Mr.  Morrison 
would  have  given  the  latter  the  right  which  he  claims, 
does  the  circumstance  of  the  legal  estate  having  first  gone 
to  David  Allen  Roblin,  and  from  him  to  Mr.  Morrison, 
make  any  difference  ?  It  was  said,  that  the  mortgagor 
could  not  himself  have  given  the  defendant  priority  by 
conveying  to  him  the  legal  estate  after  the  defendant 
had  notice  of  the  prior  equitable  charge ;  and  that 
what  the  mortgagor  could  not  do  one  of  his  co-heirs 
could  not  do,  though  a  third  person  might.  It  may  be 
assumed  (a),  that  if  the  mortgagor  himself  had  obtained  Jud&m«nt 
the  legal  estate,  a  conveyance  by  him  to  the  second 
incumbrancer,  with  notice  at  the  time  of  the  convey- 
ance, could  not  be  made  use  of  by  the  second  in- 
cumbrancer against  the  prior  equitable  incumbrancer, 
though  Mr.  Dart  expresses  doubts  on  the  subject  (b). 
But  what  seems  to  me  clear  is,  that  if  heirs  are  under 
a  like  disqualification,  it  is  only  to  the  extent  of  the 
interest  which  they  have  acquired  by  law  as  heirs 
or  devisees  of  the  mortgagor,  and  that  the  disquali- 
fication does  not  apply  to  any  interest  which  comes  to 
one  of  them  by  purchase  or  otherwise.  I  apprehend 
that  it  is  perfectly  clear  that,  for  example,  an  estate 
purchased  by  an  heir  with  his  own  money,  he  having 
received  nothing  by  descent,  would  not  be  available,  at  the 
suit  of  a  grantee,  vendee,  or  covenantee  of  the  ancestor, 
for  the  fulfilment  of  the  ancestor's  obligations. 

(a)  See  Wigg  v.  Wigg,  1  Atk.  332  ;  Davies  v.  Thomas,  2  Y.  &  C.  Ex. 
234 ;  Sharpies  v.  Adams,  32  Beay.  at  216,  (b)  p.  760. 
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W2.  The  legal  estate  here  had  never  been  in  the  ancestor, 
^    v    *  and  he  had  never  entitled  himself  to  it  by  paying:  the 
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Bauk  purchase  money  ;  the  sum  ($150)  which  David  Allen 
Morrison.  Roblin  paid  to  Clark1 8  representatives,  in  consideration 
of  the  conveyance,  was  not  the  money  of  David  Allen's 
father  or  of  his  father's  estate  ;  and  his  father's  co-heirs 
or  other  representatives  could  not  have  got  the  estate 
from  David  Allen  without  repaying  to  him  this  money. 
David  Allen  had  the  legal  estate,  and  he  had  in  equity 
this  charge  on  it  as  against  all  the  world;  and  the 
interest,  legal  and  equitable,  which  he  thus  possessed 
he  certainly  could  convey. 

It  may  be  observed,  too,  that  his  father's  interest  in 
the  property  at  the  time  of  his  father's  death  was  of  no 
money  value,  for  it  was  subject  to  the  two  mortgages 
and  to  the  unpaid  purchase  money  ;  and  these  debts 
together  exceeded  considerably  the  value  of  the  property. 
That  is  the  reason  for  the  present  controversy.  Now, 
judgment.  jn  tne  cage  0f  an  executor  redeeming  with  his  own 

money  goods  pledged  by  the  testator,  u  in  case  he  have 
no  fund  as  executor,  and  he  advance  the  money  out  of 
his  own  purse  for  the  redemption,  and  it  be  fully 
equivalent  to  the  value  of  the  chattel,  the  property  is 
altered  by  such  payment,  and  shall  be  vested  in  the 
executor  as  a  purchaser  in  his  own  right."  Where 
the  chattel  is  worth  more  than  the  amount  so  paid,  the 
difference  is  assets  in  equity ;  but  not  at  law  unless 
the  redemption  was  before  forfeiture  (a).  An  heir 
cannot  be  in  a  less  favorable  position  than  an  executor 
in  such  a  case  (h) ;  and  it  is  familiar  law,  that  an  heir 
to  whom  lands  come  by  descent  may  retain  for  his  own 


(a)  Williams  on  Executors,  6th  ed.,  p.  1534,  and  authorities  there 
cited. 

(b)  See  Mclntyre  v.  Shaw,  12  Gr.  296  ;  and  case?  there  mentioned. 
Also  Vaughan  v.  Vanderstegen,  2  Drew.  409 ;  Neesom  v.  Clarkson, 
4  H.  at  100. 
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specialty  debt  (a) ;  and  that,  if  he  pays  debts  to  the  1872. 
full  value  of  the  land,  he  may  retain  the  land  (h). 


It  is  quite  true  that  David  Allen  Bohlin,  after  having 
paid  the  $150  and  obtained  a  conveyance  of  the  land  to 
himself,  could  claim  nothing  more  against  his  father's 
co-heirs  than  the  money  so  advanced ;  but  that  would 
have  been  the  case  with  any  stranger  to  whom  Clark  or 
his  heirs  had  conveyed  with  notice  of  the  contract  with 
the  deceased. 

As  David  Allen  Boblin  was  entitled  to  retain  the 
estate  as  a  security  for  what  he  had  paid,  so  he  could 
convey  it;  the  two  positions  are  correlative,  as  Lord 
Hatherley  said  in  the  case  of  Bates  v.  J ohnson  already 
cited.  David  Allen  Boblin  could  not  effectually  trans- 
fer to  another  a  greater  equitable  interest  than  the 
$150  (if  any  equitable  interest  had  remained  after 
satisfying  that  sum  and  the  mortgage  debts) ;  but  neither 
could  Clark  or  his  heirs  have  given  to  a  stranger 
a  greater  interest ;  nor  can  any  mortgagee  give  a 
greater  equitable  interest  in  the  mortgaged  property 
than  he  himself  possesses  ;  and  yet,  if  Clark  had  given 
a  deed  to  the  deceased  and  taken  back  a  mortgage 
and  had  transferred  that  mortgage  to  the  defendant, 
it  would  not  be  disputed  that  the  defendant  might 
hold  the  property  in  the  way  he  now  claims.  So  if, 
as  the  law  stands,  the  mortgagor  himself,  in  case  he  had 
the  legal  estate,  after  having  made  two  mortgages,  could 
not  postpone  his  first  mortgage  by  conveying  the  legal 
estate  to  the  second  mortgagee,  neither  could  he  claim 
the  $150  against  either  mortgagee.  But  the  son,  to  the 
extent  of  that  charge,  was  not  in  the  same  position  as 
his  father  would  have  been,  and,  on  the  contrary,  the  son 
had  the  same  rights  as  a  stranger,  and,  until  the  amount 


Morrison. 


Judgment. 


(a)  Loomis  v.  Stotherd,  1  S.  &  S.  461. 

(b)  4  Bac.  Abr.  tit  Heir.  &  Ancester  (I.)  Bouvier's  ed. 
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1872.  was  paid,  he  could  eject,  foreclose,  or  procure  a  sale, 
^^^^  iust  as  a  stranger  could. 

Merchants'  J  ° 
Bank 

Morrison.  What,  then,  in  view  of  all  these  considerations, 
must  be  the  position  of  a  co-heir  in  the  position  of 
David  Allen  Roblin  with  reference  to  the  question 
raised  in  the  present  suit?  It  may  be  answered  in 
language  corresponding  with  that  used  by  Lord  Hath- 
erley  in  Bates  v.  Johnson  («),  and  must,  I  think,  be 
answered  in  language  to  the  same  effect.  "  Having  the 
legal  estate  in  his  hands,  he  is  justified  in  transferring 
it  as  he  took  it  from"  his  grantor;  "  and  subject  only 
to  the  equity"  which  his  father's  estate  has  to  redeem, 
if  the  property  had  been  worth  redeeming ;  and  "  it 
appears  tome  that  there  is  nothingto  justify mein holding 
that  "  David  Allen  Roblin  "could  not  lawfully  part  with 
his  legal  estate  so  long  as  his  debt  remained  unpaid. 
And  he  having  parted  with  it,  I  find  nothing  on  the 
authorities  to  authorize  me  in  saying  that  I  am  to  take 

judgment.  faQ  legal  estate  away  from  the  holder  of  it  until  the 
whole  of  his  debt  has  been  satisfied." 

It  was  contended  that  the  circumstance  of  the  legal 
estate  having  come  to  Mr.  Morrison  under  a  decree  of 
the  Court,  makes  a  difference  in  favor  of  the  Bank. 
I  respectfully  think  that  if  that  circumstance  makes 
any  difference,  it  is  in  favor  of  the  defendant.  If 
according  to  the  decisions  it  ordinarily  (a)  "depends  on 
the  choice  or  caprice  of  the  owner  of  the"  legal  charge, 
which  of  the  two  parties  should  have  the  advantage  in 
question,  a  fortiori  should  the  obtaining  of  the  legal 
estate  by  a  judicial  decree,  be  effective  in  favor  of  the 
party  who  obtains  it. 

I  find,  however,  that  the  Chancellor  has  arrived  at  the 
conclusion  that  Mr.  Morrison  s  omission  to  make  the 
Bank  a  party  to  his  suit  was  a  fraud  on  the  Court.  That 


(a)  Johns,  at  p.  319. 


(5)  See  9  Bythwood,  by  JarmaD,p.  127. 
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ground  was  not  taken  by  the  bill ;  nor  was  it  advanced  1872. 
in  argument,  either  on  the  rehearing  or  when  the  case  was 
before  me.    It  is  of  course  clear  that  a  judgment  or 
decree  obtained  by  fraud  on  the  Court  which  pronounced 
the  decree,  is  not  binding  (a).    But  the  fraud  which  it 
is  necessary  to  establish  for  that  purpose  is  actual  or 
moral  fraud  :  whether  by  suggestio  falsi  or  suppressio 
veri  is  of  course  immaterial.    The  question  was  fully 
considered  in  the  late  case  of  Patch  v.  Ward  (6),  and 
it  is  therefore  unnecessary  to  cite  or  remark  upon  pre- 
vious authorities.    In  that  case  Lord  Justice  Cairns 
made  the  following  observations :  "  The  principle  on 
which  a  decree  may  be  thus  impeached  is  expressed  in 
the  case  which  is  generally  referred  to  on  this  subject, 
the  Duchess  of  Kingston's  case,  where  the  Judges,  being 
consulted  by  the  House  of  Lords,  replied  to  one  of  the 
questions,  6  Fraud  is  an  extrinsic  collateral  act,  which 
vitiates  the  most  solemn  proceedings  of  Courts  of  justice. 
Lord  Coke  says  that  it  avoids  all  judicial  acts,  ecclesi- 
astical or  temporal/    The  fraud  there  spoken  of  must 
clearly,  as  it  seems  to  me,  be  actual  fraud,  such  that 
there  is,  on  the  part  of  the  person  chargeable  with  it, 
the  malus  animus,  ihe  mala  mens,  putting  itself  in 
motion  and  acting  in  order  to  take  an  undue  advantage 
of  some  other  person  for  the  purpose  of  actually  and 
knowingly  defrauding  him."    Fraud  in  that  sense  is  out 
of  the  question  in  the  present  case.    It  does  not  appear 
that  the  advantage  of  getting  his  decree  first  had  even 
occurred  to  Mr.  Morrison  before  the  decree  was  obtained; 
it  may  be  assumed  that  it  had  not  occurred  to  the  Bank  or 
the  advisers  of  the  Bank,  either,  or  Mr.  Morrison  would 
have  been  made  a  party  to  their  bill.    But  whether  the 
possible  advantage  had  occurred  to  Mr.  Morrison  or  not 
it  is  an  advantage  which  all  the  authorities  for  200  years 
agree  that  he  had  a  right  to  acquire  if  he  could.    It  was 


Judgment. 


(a)  See  cases,  Kerr  on  Frauds,  232. 
(6)  L.  R.  3  Ch.  App.  at  206,  207. 
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1872.  an  advantage  which  his  grantor,  by  a  conveyance  out  of 
K  Court,  might  have  given  to  the  defendant  without  any 

Merchants;  ?   .   &  .    &   '      '  *       i  , 

Bank    imputation  on  either  of  them  of  any  fraud,  actual  or 
Morrison,  constructive;  and  the  order  of  the  Court  had  no  greater 
effect  in  giving  to  the  defendant  the  advantage  which  he 
claims,  than  a  conveyance  by  David  Allen  Roblin  out 
of  Court  would  have  done. 


I  am  not  prepared  to  concede  that  the  Court  could 
have  held  the  Bank  to  be  a  necessary  or  proper  party 
to  Mr.  Morrison  s  suit,  if  the  question  had  been  raised  in 
it;  for  it  is  to  be  remembered,  that  the  evidence  which 
was  to  establish  in  Mr.  Morrison  s  suit  a  mistake  which 
entitled  him  to  relief  against  the  defendant  David 
Allen  Roblin,  would  not  establish  the  Bank's  right  to 
like  relief.  The  two  transactions  did  not  occur  at  the 
same  time  ;  and  the  case  of  each  mortgagee  depended 
on  an  entirely  distinct  and  separate  agreement,  and  on 
the  intention  of  the  parties  at  the  time  of  entering  into 
such  separate  agreement.  But,  at  all  events,  each  mort- 
gagee chose  to  litigate  the  question  with  David  Allen 
Roblin,  in  the  absence  of  the  other  mortgagee.  To  the  bill 
of  The  Merchants'  Bank,  Mr.  Morrison  was  not  a  party  ; 
and  he  in  his  turn  was  not  advised  to  make  the  Bank  a 
party  to  his  suit.  I  humbly  think  that  the  omission  to  do 
so  was  no  fraud,  actual  or  constructive.  Thereafter,  by 
superior  diligence,  or  superior  good  fortune,  Mr.  Morrison 
had  the  "luck"  (to  use  Lord  Eldons  word)  to  get  his 
decree  first,  and  therefore  to  get  the  legal  estate.  Up 
to  that  time  David  Allen  Roblin  had  the  power  of  con- 
veying it  to  either  mortgagee,  and  I  have  shewn  that 
neither  law  nor  equity  would  have  interfered,  directly  or 
indirectly,  with  his  exercise  of  that  power ;  it  was  a 
matter  for  his  own  discretion.  He  chose  not  to  exercise 
his  power  directly,  but  chose  to  let  the  two  suits  take 
their  course,  without  setting  up  in  either  that  he  desired 
both  mortgagees  to  be  parties  to  the  same  suit.  He 
chose,  in  effect,  to  make  the  conveyance  to  that  one  of 
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the  two  mortgagees  who  should  first  obtain  a  decree  ;  and  1872. 
he  certainly  had  a  right  to  do  that.    It  was  no  larger  a  s—~~v  ' 

.11  •  •  i  ,  i  i  ,  Merchants' 

right  than  conveying  to  either  spontaneously  would  have  Bank 
been.    To  hold  the  defendant  to  have  thereby  become  Morrison, 
entitled  to  the  advantage  which  he  now  claims  is  not  to 
extend  the  equitable  doctrine ;  but  is  simply  to  apply 
it,  as  I  think  we  are  bound  to  do.    The  suit  and  decree 
were  but  a  mode  of  conveyance. 

The  maxim,  actus  curiee  neminem  gravabit,  was 
referred  to  by  the  plaintiffs'  counsel.  That  maxim  is 
applied  where  a  party  dies  during  a  curia  advisari  vult : 
and  the  delay  has  been  the  act  of  the  Court  and  not  that 
of  the  party ;  in  which  case  judgment  is  allowed  to  be 
entered  nunc  pro  tunc  ;  and  it  is  in  cases  falling  within 
that  principle  that  the  maxim  is  applied  (a).  But 
where  the  delay  of  the  Court  in  giving  judgment  in 
one  case  enables  a  creditor  in  another  case  to  obtain  his 
judgment  first,  the  Court  does  not  deprive  the  latter  of 
that  advantage.  (I  may  add  that  in  the  present  case  the  Judsment- 
delay  which  enabled  Mr.  Morrison  to  obtain  his  decree 
first,  was  not  the  delay  of  the  Court.)  There  is  another 
legal  maxim  of  much  more  frequent  application  in  equity 
than  the  maxim  which  I  have  mentioned.  I  refer  to  the 
maxim,  "  vigilantibus  non  dormientibus  jura  subven- 
iunt  ;"  and  this  maxim  is  against  the  Bank,  and  is  the 
maxim  which  governs  a  case  of  this  kind,  as  the  autho- 
rities which  I  have  mentioned  shew.  There  is  a  third 
maxim,  on  which  the  whole  case  of  the  Bank  as  an 
equitable  incumbrancer  depends  ;  yet  this  also  is  against 
the  Bank  on  the  question  of  the  effect  of  the  defendant's 
having  the  legal  estate  ;  the  defendant  obtained  his 
decree  and  vesting  order  first,  and  "  qui  prior  est  tempore 
potior  est  jure"  (6). 

A  case  identical  in  principle  with  the  present  is 

(a)  Brooms  Leg.  Maxims,  4  ed.  p.  123. 

(b)  See  Broom's  Legal  Maxims  p.  345. 
4 — VOL.  XIX.  GR. 
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1872.    that  of  a  creditor,  prior  to  the  Consolidated  Statute  29 
— '  Victoria  chapter  28,  section  28,  wherever  there  was  a 


creditor  to  another  of  the  same  degree  before  suit ;  and, 
on  the  other  hand,  one  creditor  was  permitted  to  obtain 
a  preference  over  third  persons  by  being  the  first  to 
obtain  a  judgment  or  decree  for  his  debt.  In  equity,  a 
creditor's  suit  might  be  on  behalf  of  all  creditors,  and 
then  all  shared  the  assets  ;  but  a  creditor  was  not  bound 
to  take  that  course,  and  was  guilty  of  no  fraud  though 
he  endeavored,  by  confining  the  suit  in  equity  to  his  own 
debt,  to  obtain  a  preference  over  other  creditors  (a).  As 
the  executor  might  have  given  to  the  creditor  a  preference 
out  of  court,  so  a  preference  obtained  by  means  of  a  suit 
against  him  was  held  to  stand  in  the  same  position. 
This  analogy  seems  to  me  conclusive  with  reference  to 
the  objection  under  consideration. 

Finding  that  the  other  members  of  the  Court  were 
inclined  to  take  a  different  view  of  the  case  from  that  on 
which  I  acted  in  giving  judgment,  I  have  considered 
every  point  again  with  anxious  care,  and  with  the  self- 
distrust  which  a  judge  must  feel  where  an  opinion  of 
his  is  not  shared  by  the  other  members  of  the  Court. 
But  the  result  of  my  re-examination  of  the  case  has, 
unfortunately,  been  only  to  confirm  me  in  my  original 
opinion ;  and  I  confess  that,  but  for  the  opposite 
view  of  the  Chancellor  and  my  brother  Strong  (whose 
opinions  are  always  entitled  to  great  respect),  I  would 
still  think  that  the  defendant's  right  to  a  decree  is 
clear. 

I  may  add  that  my  present  judgment  assumes  that  the 
defendants  mortgage  was  taken  without  notice  of  the 
plaintiffs'  equity,  because  I  believe  that  on  that  point 


(a)  See  1  Danl.  4  ed.  228 ;  Wms.  on  Executors,  6  ed.  967,  1*53 ; 
and  the  cases  collected,  ib. 
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the  other  members  of  the  Court  concur  in  the  opinion  1872. 
which  I  expressed  in  my  reported  judgment  (a). 


After  I  had  written  the  greater  part  of  what  I  have  Morrison, 
now  read,  the  Chancellor  was  good  enough  to  refer  me 
to  some  of  the  observations  which  in  his  judgment  he  has 
cited  from  some  text  books  and  reports,  and  which  were 
not  referred  to  at  the  bar.  I  have  not  thought  it  neces- 
sary to  add  to  my  judgment  any  lengthened  remarks  on 
these  references.  I  would  merely  say  that,  so  far  as 
the  observations  cited  are  good  law  at  the  present  day, 
they  have  in  my  opinion  no  application  to  the  present 
case — in  which  no  fraudulent  purpose  has  been  proved  or 
can  be  assumed ;  and  in  which,  if  the  parties  to  the  suit 
in  question  had  been  agreed,  the  whole  object  and 
effect  of  the  suit  and  decree  could  have  been  as  well 
accomplished  (and,  in  the  view  of  equity,  rightfully 
accomplished)  by  the  voluntary  act  of  the  parties  to  the 
suit,  out  of  Court,  without  the  concurrence,  or  notwith- 
standing the  opposition,  of  the  absent  party. 


Judgment. 


Strong,  V.  C— The  proceedings  in  the  suits  insti- 
tuted successively  by  the  defendant  and  the  plaintiffs 
were  not,  I  think,  according  to  the  course  of  the  Court. 
It  is  obvious  that  the  ordinary  rule  as  to  parties, 
required  that  the  Bank  should  have  been  made  defend- 
ants to  the  bill  filed  by  the  present  defendant,  which 
would  have  enabled  the  Court  to  have  settled  the  rights 
of  all  parties  in  one  suit.  The  omission  so  to  constitute 
that  first  suit  was,  I  infer,  with  the  very  object  of 
acquiring  the  legal  estate,  and  with  the  hope  of  thereby 
obtaining  that  priority  which  the  defendant  now  claims. 
I  am  of  opinion,  however,  that  the  defendant  has  failed 
in  this  design,  and  that  the  decree  in  the  suit  of 
Morrison  v.  Roblin  has  not  the  effect  of  giving  the 
defendant  the  first  equity  by  reason  of  his  having  got 


(a)  Ante  vol.,  8,  p.  382, 
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1872.    in,  by  means  of  it,  the  legal  estate.    That  decree,  as 
regards  the  present  plaintiffs,  was  "  res  inter  alios,"  and 

Merchants'       to  .  r  ,  r  7  .  . 

no  declaration  or  direction  contained  in  it  or  act  done  m 
Morrison,  pursuance  of  it  can,  upon  the  plainest  principles  of 
justice,  affect  the  Bank.  To  treat  the  decree  as  giving 
priority  to  the  defendant  is  to  attribute  to  it  a  most  unjust 
operation.  The  Chancellor  has  pointed  out,  in  the 
learned  judgment  which  he  has  just  delivered,  that  a 
decree  which  deals  with  the  rights  of  an  absent  party,  of 
whose  interests  the  party  obtaining  the  decree  is  cogni- 
zant, may  be  impeached  for  fraud.  Therefore,  to  give 
the  decree  in  question  the  effect  which  has  been  ascribed 
to  it  by  the  decree  in  this  cause,  is  to  impute  to  it  an 
operation  which  as  regards  the  present  plaintiffs  must  be 
fraudulent.  I  therefore  consider  the  decree  in  the  cause 
of  Morrison  v.  Roblin  as  merely  settling  the  equities 
between  the  parties  to  that  suit,  and  as  having  no 
influence  whatever  on  the  question  of  priority  between 
the  parties  now  before  the  Court. 

Judgment. 

Had  there  been  a  conveyance  by  the  heirs-at-law  of 
Roblin,  enforced  by  this  decree,  instead  of  a  vesting 
order,  I  should  have  been  of  the  same  opinion. 

Further,  I  think  the  maxim  invoked  by  Mr.  Moss, 
"  Actus  curiw  nemini  facit  injuriam"  applies,  and  that 
neither  principle  nor  authority  warrants  the  Court  in 
giving  the  same  effect  to  the  legal  estate  acquired  in 
invitum  by  the  force  and  operation  of  a  decree  as  is  given 
to  a  legal  estate  voluntarily  conveyed  by  a  prior  incum- 
brancer. I  consider  such  a  decision  an  unauthorized 
extension  of  the  most  harsh  and  arbitrary  rule  to  be 
found  in  the  English  law  of  property,  a  doctrine  which 
ought  to  have,  no  place  in  the  jurisprudence  of  a  country 
possessing  a  general  registry  law.  I  do  not  presume  to 
say  this  without  authority.  I  am  warranted  in  doing  so 
by  the  observations  of  a  very  great  Judge,  and  one 
little  prone  to  find  fault  with  existing  rules  of  law, 
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Lord  Eldon,  in  Maundrell  v.  Maundrell  (a)  and  ex  parte  1872 

Bank 

I  also  hold  the  opinion  that  David  Allen  Eoblin  MorIison- 
was  a  trustee  of  the  legal  estate,  bound  to  deal  with 
it  as  strictly  as  his  father,  one  of  whose  co-heirs  he 
was,  would  have  been  bound  to  do  ;  and  if  it  be  true 
that  these  mortgagees  have  the  equities  which  they 
claim,  there  can  be  no  doubt  but  that  the  legal  estate  in 
the  mortgagor's  hands  would  have  been  impressed  with 
an  equity — a  trust — in  favour  of  the  plaintiffs  paramount 
to  that  claimed  by  the  defendant.  It  cannot  be  dis- 
puted that,  in  a  case  where  a  man  creates  successively 
two  equitable  charges,  retaining  the  legal  estate  in 
his  own  hands,  he  is  not  at  liberty  to  give  the  subse- 
quent chargee  priority  by  conveying  to  him  the  legal 
estate  even  though  such  chargee  had  no  notice  of  the 
first  charge  when  he  acquired  his  title.  I  cannot 
distinguish  the  present  case  from  that  I  have  just  put. 
I  do  not  see  that  David  Allen  Roblin  had  any  better  Judgment 
right  to  a  lien  for  the  money  he  paid  the  vendor  as 
against  these  mortgagees  than  his  father  could  have  had. 
The  heir  is  not  compelled  to  take  the  estate,  if  he  so 
elects  he  can  disclaim ;  but  if  he  does  not  do  so,  he 
takes  the  estate  with  all  its  burthens.  Moreover,  even 
if  David  Allen  Roblin  had  been  entitled  to  such  a  lien, 
it  would  have  given  him  no  right  to  deal  with  the  legal 
estate,  in  respect  of  which  he  was  a  trustee.  A  trustee 
having  the  legal  estate  and  also  a  charge  in  his  own 
favor,  is  not  authorized  by  reason  of  the  existence  of  the 
charge  to  deal  with  the  legal  estate  in  breach  of  his 
trust,  and  the  legal  estate  so  conveyed'  cannot  give 
priority.  I  think  the  case  of  Garter  v.  Garter  (c)  has  a 
direct  application  here. 

I  am  therefore  prepared  to  determine  that  nothing 
which  has  occurred  up  to  the  present  time  has  given  the 
defendant  priority  over  the  plaintiffs. 

(a)  10  Vesey  246.  (b)  11  Vesey  613.  (c)  3K.&J.  * 
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1872.       But  it  now  becomes  important  to  enquire  what  are  the 
?™,  rights  of  the  plaintiffs  as  against  the  defendant.  In 

erehants'       0  1  ° 


Bank  the  cause  of  The  Merchants'  Bank  v.  Roblin,  the  decree 
orrison.  settled  the  rights  of  the  parties  to  that  suit  by  deter- 
mining as  against  Roblin's  heirs,  that  the  plaintiffs' 
mortgage  ought  to  be  rectified  by  including  the  unsettled 
parcels,  which  were  accordingly  vested  in  the  plaintiffs. 
But  just  as  the  decree  in  the  suit  of  Morrison  v.  Roblin 
was  ures  inter  alios"  as  regards  the  present  plaintiffs, 
so  the  decree  obtained  by  the  latter  in  no  way  bound  the 
present  defendant,  against  whom  the  plaintiffs  have 
never,  up  to  the  present  time,  established  that  there  was 
in  truth  any  omission  of  parcels  by  accident,  mistake, 
or  otherwise,  from  their  mortgage.  Hence,  indeed, 
arose  the  necessity  for  the  present  suit.  In  order  there- 
fore to  entitle  themselves  to  a  declaration  of  priority, 
it  is  incumbent  on  the  plaintiffs  to  prove  the  mistake 
which  they  say  occurred  in  the  preparation  of  their 
mortgage  deed.  By  consent,  the  evidence  taken  in  the 
idgment  ^  Merchants'  Bank  v.  Roblin  has  been  read 
in  this  cause,  and  by  the  testimony  of  Mr.  Bell,  the 
solicitor  who  prepared  the  mortgage  to  Messrs.  Moffatt 
Co.,  the  error  is  very  clearly  and  satisfactorily  proved. 
Mr.  Bell  says:  "Roblin  proposed  to  give  a  mortgage 
on  his  house  at  Napanee,  and  other  property ;  he  spoke 
to  me  frequently  about  it:"  and  again,  "  The  agent  and 
I  went  to  see  the  house  a  few  days  before  the  mortgage 
was  executed;  the  agent  came  to  me,  and  we  went  down 
expressly  to  see  what  the  house  was  worth,  as  this  was 
our  chief  security,  whatever  belonged  to  and  was  part  ol 
the  house  property  was  to  be  included.  The  mortgage 
was  drawn  under  my  immediate  observation  ;  it  remained 
in  my  hands  till  it  was  assigned.  It  was  represented  to 
us  by  Roblin,  and  I  believed  Roblin,  that  the  house  was 
on  the  property;  he  gave  us  the  description  himself; 
we  would  not  have  thought  of  taking  the  property  if  we 
had  supposed  the  house  had  not  been  on  it :  the  house 
was  the  chief  security." 
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Although  no  point  was  made  by  the  defendant's  coun-  1872 
sel  of  the  Statute  of  Frauds,  and  it  is  not  pleaded  by  v-~v— 

Merchai 

the  answer,  I  had  some  doubts  as  to  the  admissibility  of  Bank 
parol  evidence,  and  a  careful  investigation  of  the  autho-  Momso 
rities  has  not  convinced  me  that  a  conveyance  can  be 
rectified,  by  including  parcels  omitted  by  mistake, 
merely  on  parol  proof  of  an  agreement  to  convey  the 
non-included  lands.  I  incline  to  think  that  in  such  a 
case  the  Statute  would  constitute  a  defence. 

But  the  evidence  here  is  very  different  from  that  which 
I  have  just  mentioned.  Mr.  Bell,  in  the  passage 
extracted  from  his  evidence,  very  distinctly  proves  that 
Roblin  himself  pointed  out  the  house  as  being  on  the 
lands  mortgaged,  and  also  furnished  the  description  con- 
tained in  the  mortgage  deed.  It  would  therefore,  upon 
the  clear  principle  that  the  Statute  cannot  be  made  an 
instrument  of  fraud,  have  been  impossible  for  Roblin 
himself  to  have  set  it  up  as  a  defence.  The  authorities 
upon  this  are  conclusive :  Cass  v.  Waterhouse  (a) ;  Judsme 
Oxwich  v.  Brochett  {b) ;  Qalverley  v.  Williams  (c). 
A  text  writer  of  authority,  Mr.  Bart  (d),  states  the  law 
as  follows  :  "  If  lands  shewn  to  a  purchaser  are  excepted 
in  the  conveyance  under  a  name  by  which  he  did  not 
know  them,  he  can  claim  them  in  equity.  He  has  also, 
it  would  appear,  the  same  rights  as  respects  lands  acci- 
dentally omitted  from  the  conveyance,  if  shewn  to  him 
as  part  of  his  purchase,  or,  if  he  can  prove  an  agree- 
ment for  their  purchase  sufficient  within  the  Statute  of 
Frauds."  And  Lord  St.  Leonards  states  the  law  to  the 
same  effect,  (e) 

And  if  the  evidence  would  have  been  sufficient  against 
Roblin,  it  must  be  conclusive  against  the  present  defend- 
ant, who  cannot  use  the  legal  estate  which  he  has  got  in 


(a)  Prec.  Chan.  29.      (b)  1  Eq.  Ca.  Ab.  355.      (c)  1  Ves.  210. 
(d)  Vendors  and  Purchasers,  Ed.  4,  p.  739. 
(«)  V.  &  P.  14th  ed.  p.  326. 
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1872.    by  his  decree  as  a  shield,  and  who  though  a  purchaser 
M^^^,  for  value,  has  in  respect  of  his  equity  a  priority  to  be 
Bank    regulated  only  by  the  rule  "qui  prior  est  in  tempore 
Morrison,  potior  est  injure,''  and  therefore  one  to  be  subordinated 
to   the   earlier   right   of  the   plaintiffs :    Philips  v. 
Philips,  (a) 

I  am  of  opinion  that  the  plaintiffs  are  entitled  to  a 
decree  declaring  their  priority  with  costs. 


Gillies  v.  How. 

Fraudulent  assignment — Lapse  of  time  —  Suit  by  creditor  instead  of 
administrator  of  debtor — Evidence — Estoppel. 

In  January,  1860,  a  debtor  assigned  to  certain  creditors  his  interest  in 
land  under  a  contract  of  purchase  :  the  assignment  was  made  absolute 
in  form  so  as  to  deceive  and  defraud  other  creditors ;  but  the  pur. 
pose  as  between  the  parties  was  merely  to  secure  the  debt  due  to 
the  assignees :  Shortly  afterwards  the  assig  nees,with  the  debtor's 
consent,  had  an  arbitration  with  the  vendor  in  respect  of  the  con- 
tract, obtained  an  award  for  $1,600  in  lieu  of  the  land,  and  received 
the  money.  In  1871  a  bill  was  filed  by  another  creditor  against 
the  debtor's  administrator  and  the  assignees,  for  payment  out  of  the 
$1,600,  and  it  was 

Held,  that  the  plaintiff  was  entitled  to  such  payment ;  that  in  view  of 
the  fraud  and  trust,  the  lapse  of  time  was  no  defence,  and  that  a 
bill  against  the  assignees  by  the  creditor,  instead  of  by  the  admin- 
istrator, was  proper. 

In  a  suit  by  a  creditor  A.  and  his  assignee  B.,  to  enforce  payment  of 
a  debt  due  by  C.  out  of  the  proceeds  of  certain  property  assigned 
by  C.  to  D.,  it  had  been  declared  that  the  assignments  were  fraudu- 
lent and  void  against  the  plaintiffs  in  the  suit : 

Held,  in  another  suit  by  B.  and  his  assignee  against  D.  and  C.'a 
representatives  in  respect  of  another  debt  due  by  O.  to  B.,  that, 
notwithstanding  the  difference  of  parties,  the  decree  in  the  first  suit 
was  binding  in  the  second  on  the  question  of  fraud. 

statement.     The  plaintiff  Gillies  recovered  judgment  against  the 
administrator  of  Duncan   McAlpine,  deceased,  and 


(a)  8  Jurist,  N.  S.  p.  145. 
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delivered  to  the  proper  Sheriff  executions  against  the  1872. 
lands  and  goods  of  the  deceased  in  the  hands  of  the 

a  >  Gillies 

administrator.    The  other  plaintiff  was  the  assignee  of  H^ 
the  judgment.    The  object  of  the  bill*  was  to  obtain 
payment  from  the  defendants,  William  How,  the  younger, 
Edward  How  and  George  How. 

The  deceased  debtor  had  contracted  for  the  purchase 
of  some  land  from  one  Mrs.  Achsa  Ann  Forrester. 
This  contract  he  assigned  twice  to  the  defendants  How 
absolutely.  The  first  of  the  two  assignments  was  in 
1857,  and  was  accompanied  by  a  memorandum,  under 
the  hands  of  the  Hows,  shewing  the  assignment  to  be  a 
security  only.  The  second  assignment  was  in  1860, 
and  was  not  accompanied  by  any  such  memorandum  ; 
but  the  bill  alleged  that  this  assignment  was,  notwith- 
standing, intended,  like  the  previous  assignment,  not  as 
an  absolute  transfer  for  the  benefit  of  the  Hows,  but 
only  as  a  security  for  the  debt  due  to  them ;  and  that  statement, 
subject  thereto  the  assignment  was  in  trust  for  the 
assignor.  The  bill  further  alleged  that  the  reason  for 
not  expressing  the  trust  in  either  assignment,  was  to 
deceive  and  defraud  the  other  creditors  of  the  assignor. 
Shortly  after  the  second  assignment,  the  Hows,  with 
the  concurrence  of  the  assignor,  had  an  arbitration 
with  Mrs.  Forrester  in  regard  to  her  liability  for  breach 
of  the  contract.  The  result  of  the  arbitration  was  an 
award  for  $1,600  in  favor  of  the  Hows;  and  they 
recovered  the  money. 

In  1861  one  Worts,  a  registered  judgment  creditor  of 
McAlpine,  filed  his  bill  for  payment  of  his  debt ;  and  he 
therein,  amongst  other  things,  impeached  the  assignments 
to  the  Hows  as  fraudulent  against  McAlpine  s  creditors. 
The  present  plaintiff  Gillies  afterwards  purchased 
Worts' s  judgment,  and  became  a  co-plaintiff.  On  the 
10th  March,  1869,  the  present  Chancellor,  then  Vice 
Chancellor  Spragge,  made  a  decree  in  that  suit,  declaring 

5 — VOL.  XIX.  GR. 
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the  assignments  to  be  fraudulent  and  void  against  the 
plaintiffs,  Worts  and  Gillies,  as  creditors  of  Me  Alpine  ; 
directing  an  account  of  what  was  due  in  respect  of  Worts  s 
judgment ;  and'  ordering  the  Hoivs  to  pay  the  amount 
out  of  the  money  received  by  them  from  Mrs.  Forrester. 
The  decree  did  not  direct  an  account  or  payment  of  other 
debts.  The  cause  was  afterwards  reheard  «  and  on  the 
rehearing  it  appeared,  that  the  judgment  had  been  regis- 
tered before  either  of  the  impeached  assignments  took 
place,  and  that  the  plaintiffs  had  a  lien  on  McAlpine'a 
interest  in  the  property  in  priority  to  the  assignments, 
even  if  the  assignments  were  valid.  The  Court,  therefore, 
did  not  find  it  necessary  to  consider,  and  did  not 
consider  the  question  of  fraud.  The  order  as  drawn 
up,  however,  was  a  simple  affirmance  of  the  decree. 

Before  that  suit  had  gone  to  a  hearing,  McAlpine's 
administrator  filed  a  bill  claiming  from  the  Hows  the 
surplus  of  the  money  recovered  from  Mrs.  Forrester 
over  and  above  the  debt  due  by  Me  Alpine  to  them.  The 
Hows  set  up  that  the  second  assignment  was  an  absolute 
sale ;  but  the  decree  there  was  for  the  defendants, 
chiefly  on  the  ground  that  if  the  assignment  was  not 
intended  to  be  absolute,  that  form  had  been  adopted  to 
deceive  and  defraud  Me  Alpine  s  creditors  (a),  and  that 
the  administrator  could  not  set  up  the  fraud.  There 
was  afterwards  an  award  between  Me  Alpine's  adminis- 
trator and  the  Hows;  and  the  arbitrator's  award  was 
based  on  the  same  view. 

The  plaintiffs  in  the  present  suit  set  up  the  fraud, 
claimed  that  it  was  sufficiently  established  by  the 
evidence  in  the  suit  of  Worts  v.  How  ;  and  claimed  also 
that  the  decree  in  that  suit  estopped  the  defendants 
from  now  denying  the  fraud.  The  evidence  in  the  suit 
of  Worts  v.  How  was  read  by  consent ;  no  other 
evidence  on  the  question  of  fraud  was  given. 


1872. 

Gillies 

v. 
How. 


(a)  See  McAlpine  v.  How,  9  Gr.  372. 


CHANCERY  REPORTS. 


35 


Mr.  Hodgins,  for  the  plaintiffs. 
Mr.  Crooks,  Q.  0.,  for  the  defendants. 

Mowat,  Y.  C. — Feeling  that  whatever  independent  Jan.  ioth. 
view  I  might  be  led  to  take  of  the  evidence,  I  could  not, 
sitting  as  a  single  Judge,  adopt  an  opposite  conclusion 
on  it  to  that  arrived  at  by  the  learned  Judge  who  had 
taken  the  evidence ;  I  declined  to  hear  any  argument  on 
that  evidence ;  leaving  it  to  the  parties  to  bring  the  case 
before  the  three  Judges,  if  the  defendants  should  be 
advised  that  sufficient  appeared  to  induce  the  Court  on 
a  rehearing  to  take  a  different  view  from  that  of  the 
learned  Judge.  But  the  decree  in  that  suit  seems 
technically  binding  in  this  suit  (a);  for,  though  the 
Judges  did  not  pronounce  any  opinion  on  the  question 
of  fraud,  still,  the  decree  on  rehearing  does  not  purport 
to  alter  that  part  of  the  Vice  Chancellor's  decree  which 
declared  the  assignments  to  be  fraudulent  against  Worts  Judgment 
and  Gillies  as  creditors.  If  the  defendants  desire  to 
bring  the  question  of  fraud  before  the  three  Judges  in 
the  present  suit,  their  counsel  will  probably  have  to 
consider  how  the  difficulty  from  the  form  of  the  decree 
in  the  other  suit  is  to  be  got  rid  of. 

The  defendants'  counsel  contended  that  the  time 
which  had  elapsed  before  the  filing  of  the  present 
bill  (27th  January,  1871,)  is  a  bar  to  the  suit.  But 
this  lapse  of  time  is  immaterial  on  the  assumption  that 
the  impeached  transactions  were  fraudulent,  and  that  as 
between  the  parties  to  them  there  was  a  trust  agreed 
upon,  which  Me  Alpine  s  creditors  have  a  right  to  enforce, 
though,  on  grounds  of  public  policy,  he  himself  may  not 
have  had  that  right.  Either  of  the  elements  of  fraud 
and  trust,  which  belong  to  the  transaction  according  to 

(a)  See  Coke  v.  Fountain,  I  Vern.  413;  Nevil  v.  Johnson,  2  ib. 
447  ;  Askew  v.  Poulterers'  Co.  2  Ves.  Sen.  89,  90;  Belt's  Supp.  299  ; 
Blakemore  v.  Glamorgan  Canal  Co.,  2;C.  MP  &  R.  133  ;  &c. 


1872. 
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1872.  the  judgment  of  the  Chancellor  in  Worts  v.  How,  is  a 
sufficient  answer  to  this  defence,  even  assuming  lhat 
the  transaction  is  to  be  treated  as  one  affecting  person- 
alty. Besides  the  cases  cited  to  me  on  this  point,  I 
refer  to  those  collected  in  Messrs.  Darby  and  Bosanquet's 
Treatise,  part  4,  cap.  2  (a). 

The  learned  counsel  for  the  defendants  further  con- 
tended that  the  suit  should  be  by  the  administrator. 
But,  as  the  Court  decided  in  Mc Alpine  v.  How  that  the 
fraud  cannot  be  set  up  by  the  administrator,  I  must 
assume  that  a  suit  by  the  creditors  themselves  is  not 
only  open  to  them  but  is  their  only  remedy. 

My  decree  must  be  for  the  plaintiffs,  with  costs 
Judgment.  aga-ngfc       Hows.    I  presume  that  no  reference  will  be 
necessary. 


Feb.  3rd.  The  defendants  afterwards  moved  to  vary  the  minutes 
by  giving  to  the  defendants  a  right  to  retain  their  debt 
out  of  the  $1600,  and  limiting  the  plaintiffs'  right  to 
the  residue. 

Attorney  General  Crooks  and  Mr.  J.  HosJcin,  for 
the  motion,  argued  that  the  second  assignment  alone 
could  be  regarded  as  fraudulent  and  void  against  the 
plaintiffs ;  as  a  memorandum  had  accompanied  the  first 
assignment  shewing  this  assignment  was  a  security,  and 
fraud  was  therefore  out  of  the  question. 

Mr.  Ilodgins,  contra. 

The  Vice  Chancellor  held  that,  the  decree  in  Worts  v. 
How  having  expressly  declared  both  assignments  to  be 
fraudulent  and  void  against  the  plaintiffs  therein,  the 
point  was  not  open  to  consideration  in  this  suit  as  long 
as  that  decree  stood. 

Motion  refused. 


(a)  p.  182  et  seq. 
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Walker  v.  Walker.  v— v — 

Husband  and  wife — Separation  deed — Covenant  for  payment  of  annuity 

to  wife. 

An  unqualified  covenant  in  a  separation  deed  for  payment  of  an 
annuity  to  the  wife  for  her  life,  is  not  avoided  by  the  subsequent 
reconciliation  of  the  parties  ;  or  by  the  wife's  leaving  her  husband 
afterwards  without  cause. 

Demurrer  to  bill. 

The  bill  was  by  a  husband  against  his  wife  and  a 
trustee  of  a  postnuptial  settlement  executed  by  the 
husband  on  the   11th    of   October,  1867. 

By  this  settlement,  after  reciting  that  unhappy  differ, 
ences  had  arisen  between  the  husband  and  wife,  that  the 
wife  had  filed  a  bill  in  this  Court  for  alimony,  that 
they  had  mutually  agreed  to  live  separate  for  the 
remainder  of  their  natural  lives,  that  the  husband  statemenl 
had  agreed  to  pay  to  the  trustee  for  and  towards  the 
support  and  maintenance  of  the  wife  $80  a  year,  and 
to  charge  the  same  on  certain  land  thereinafter 
described  ;  and  that  the  wife  had  agreed  to  accept  this 
annuity  in  full  satisfaction  of  her  claims,  and  to  put  an 
end  to  the  suit ;  the  husband  covenanted  to  allow  the 
wife  to  live  separate ;  not  to  molest  her ;  to  pay  the 
annuity  for  and  during  her  natural  life  by  the  instal- 
ments therein  mentioned ;  and  the  trustee  covenanted  to 
indemnify  the  husband  in  respect  of  any  debts  contracted 
by  his  wife ;  the  husband  conveyed  to  the  trustee  certain 
land,  and  charged  the  same  with  the  annuity  to  be 
paid  by  himself,  his  heirs,  executors  or  administrators. 

And  it  was  thereby  declared  and  agreed  that  the  said 
property  should  not  be  transferred  or  conveyed  back  to 
the  husband  or  to  his  heirs,  executors,  administrators,  or 
assigns,  during  the  natural  life  of  the  wife  unless  com- 
pelled so  to  do  by  the  Court  of  Chancery,  and  then  at 
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1872.  the  cost  and  expense  of  the  husband,  his  heirs,  and 
'  assigns ;  but  the  same  should  remain  chargeable  as 

walker  aforesaid  with  the  said  annuity  during  the  natural  life 
of  the  wife.  It  was  also  provided  that,  in  case  of 
the  trustee's  death,  resignation  or  incapacity,  the  wife 
should  name  a  new  trustee  in  his  place  ;  and  that 
she  might  at  any  time  apply  to  the  Court  of  Chancery 
for  the  removal  of  the  trustee  for  the  time  being,  and 
for  the  appointment  of  a  new  trustee  in  his  place,  at  the 
husband's  expense. 

The  bill  stated,  that  shortly  after  the  execution  and 
registration  of  the  deed  the  parties  became  reconciled  ; 
that  the  wife  lived  and  co-habited  with  the  husband  for 
about  a  year  and  a  half  thereafter  ;  but  that,  on  the  2nd 
of  July,  1869,  she,  without  any  just  cause  or  provo- 
cation, deserted  and  left  the  plaintiff,  and  had  lived 
separate  from  him  ever  since,  and  that  she  refused  to 
live  or  co-habit  with  him  any  more ;  and  the  plaintiff 
claimed  that  under  these  circumstances  he  was  entitled 
to  a  reconveyance  of  the  property,  and  a  discharge  of 
his  obligations  under  the  deed. 

By  consent,  the  deed  was  read  as  part  of  the  bill, 
instead  of  the  statements  which  the  bill  contained  as  to 

the  terms  of  the  instrument. 

/ 

The  defendant  demurred  for  want  of  equity. 
Mr.  James  Maclennan,  for  the  demurrer. 


Mr.  Snelling,  contra. 


Mowat,  V-  C. — The  first  question  argued  was,  whether 

Judgment.  ...  . 

the  reconciliation  and  cohabitation  after  the  making  of 
Jan.  loth,  the  deed  avoided  the  deed.    I  have  looked  into  all  the 
cases  cited  and  some  others.    In  several  of  the  cases  the 
general  doctrine  is  said  to  be,  that  reconciliation  puts  an 
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end  to  a  deed  of  separation — to  the  whole  of  the  deed  (a) ;  1872. 
and  I  was  referred  to  a  passage  in  Mr.  Jacob's  notes  to 
Roper  on  Husband  and  Wife  (5),  published  in  1826,  and  in 
Bright  on  Husband  and  Wife,  (c)  published  December, 
1848,  stating,  that  "  since  a  reconciliation  in  general 
avoids  the  deed,  it  makes  no  difference  in  substance  in 
this  respect,  whether  it  be  framed  with  a  view  to  a  separa- 
tion during  life,  or  to  a  separation  until  the  parties  shall 
agree  to  co-habit."  But  the  later  authorities  have 
established  a  somewhat  different  doctrine ;  and  to 
reconcile  these  with  other  cases  which  contain  observations 
appearing  to  countenance  the  doctrine  contended  for  by 
the  plaintiff's  counsel,  it  is  necessary  that  the  cases  which 
he  relied  on  should  be  read  in  connection  with  the  par- 
ticular facts  of  those  cases. 


In  Byrne  v.  Garew  (d),  a  case  decided  in  1849, 
Lord  Chancellor  Brady  suggested,  that  the  way 
to  reconcile  the  authorities  as  they  stood  then  was  Judgment 
this: — He  said  that  "a  provision  for  payment  during 
the  separation  will  be  set  aside  by  a  reconciliation 
and  not  set  up  again,  and  a  clause  to  revive  it  on  a 
second  separation  is  invalid  ;  but  if  the  parties  being 
about  to  separate  provide  for  payment  during  separation 
and  also  that,  though  they  should  be  afterwardsreconciled, 
yet  the  payment  shall  continue  throughout,  that  is  legal." 
The  provision  in  Byrne  v.  Carew  was  for  the  lady's  life  ; 
and  his  lordship  treated  this  as  lasting  "  for  the  entire 
of  the  lady's  lifetime,  whether  she  should  be  living 
separate  from  or  along  with  her  husband."  The  ques- 
tion was,  whether  the  deed  was  valid  ;  and  against  its 
validity  it  was  contended,  that  the  deed  in  effect  pro- 
vided for  a  future  separation ;  the  general  rule  being 
that  a  contract  providing  for  future,  as  distinguished 
from   a  present  separation  is   not  valid.     But  he 

(a)  See  Westmeath  v.  Westmeath,  5  Bli.  N.  S.  at  385  ;  Bateman  v. 
Ross,  1  Dow.  at  245  ;  &c. 

(6)  Vol.  2,  p.  273.       (c)  Vol.  2,  p.  320.       (d)  13  Ir.  Eq.  at  p.  91. 
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1872.  met  the  objection  by  holding  that  "she  is  to 
have  the  annuity  at  all  events,  and  at  once,  and  there- 
fore it  should  have  a  contrary  effect ;  for,  having 
this  provision  while  she  lives  with  her  husband  and  is 
maintained  by  him,  and  only  the  same  provision  if  she 
leaves  him  and  has  to  support  herself,  she  must  be  a 
loser  by  leaving  him."  It  is  clear  that  there  is  no 
illegality  in  a  husband  making  a  postnuptial  settlement 
on  his  wife,  and  giving  her  thereby  a  separate  provision 
for  her  life  ;  and  Lord  Chancellor  Brady  held  that  such 
a  voluntary  deed  was  valid,  though  the  occasion  of  it 
was  unhappy  differences  and  an  agreement  to  live 
apart. 

The  subsequent  case  of  Randall  v.  Grould  (a)  is  quite 
in  point  as  to  the  effect  of  reconciliation  after  a  deed 
like  the  present.  That  was  an  action  on  a  separation 
deed,  whereby  the  husband  had  agreed  to  pay  to  the 
Judgment,  plaintiff  during  her  life  10s.  weekly,  provided  that,  in 
case  the  husband  and  wife  should  by  writing  under 
their  hands  agree  to  cohabit,  and  should  cohabit  for  one 
month  next  thereafter,  the  deed  should  be  void.  They 
did  cohabit  afterwards  for  more  than  a  month,  but  had 
not  by  writing  agreed  to  do  so  as  the  deed  stipulated 
for.  The  following  was  the  judgment  of  the  Court  r — 
"  The  cohabitation  clearly  does  not  avoid  the  deed 
under  the  express  proviso.  The  question  then  arises, 
whether  a  deed  so  framed  is  impliedly  avoided  by  such 
cohabitation.  *  *  If  there  had  been  no  express  pro- 
viso for  avoiding  the  deed  in  a  certain  manner,  we  are 
of  opinion  that,  looking  to  the  whole  scope  of  this 
deed,  the  covenant  to  pay  the  weekly  allowance  would 
not  have  been  avoided  by  the  reconciliation  and  co- 
habitation of  the  husband  and  wife.  It  is  not  merely 
an  allowance  to  her  while  she  lives  separate  from  her 
husband ;  it  was  absolutely  to  be  paid  to  her  by  way  of 


(a)  8  El.  &  Bl.  457. 
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a  provision  during  the  term  of  her  natural  life;  not  being 
suspended  or  reviving  as  she  should  live  with  him  or 
leave  him.  It  is  therefore  a  postnuptial  settlement 
upon  her  by  her  husband,  holding  out  no  temptation  to 
her  to  separate  from  him  ;  and  it  is  as  little  liable  to 
exception  as  a  covenant  to  pay  pin  money  in  a  regular 
marriage  settlement.  Jee  v.  Thurlow  (a),  Wilson  v. 
Mushett  (5),  and  Webster  v.  Webster  (c),  are  express 
authorities  in  support  of  the  view  we  have  taken  of  this 
case." 

Randall  v.  Cfould  was  recognized  by  the  Court  of 
Common  Pleas  in  this  Province  in  Me  Arthur  v. 
Webb  (d),  and  its  authority  was  one  of  the  grounds  on 
which  the  Court  there  adjudged  against  the  husband. 
These  authorities  establish  that  reconciliation  does  not 
avoid  a  separation  deed  such  as  that  in  question  before 
me. 

Judgment. 

Plaintiff's  counsel  relied,  also,  on  the  charges  in  the 
bill,  as  to  the  wife  having  after  the  reconciliation  left  her 
husband  again  without  any  just  cause.  For  part  of 
his  argument  he  cited  no  authority  whatever ;  and  the 
cases,  which  shew  that  a  deed  of  this  kind  is  not  put  an 
end  to  by  a  reconciliation,  proceed  on  a  principle  which 
shews  equally,  that  her  subsequent  desertion  has  no 
such  effect,  viz.,  that  the  covenant  is  absolute  to  pay  for 
life,  and  that  such  a  covenant  is  perfectly  legal.  In 
Field  v.  Serres  (e)  it  was  decided  that,  even  a  wife's 
adultery  was  no  bar  to  an  action  on  the  husband's  bond 
given  after  marriage  to  secure  an  annuity  to  the  wife 
for  her  maintenance  ;  and  in  Jee  v.  Thurlow  ( f)  Lord 
Tenterden  stated  the  ground  of  that  decision  to  have 
been,  "  that,  if  the  husband,  when  executing  such  a 


(a)  2  B.  &  C.  547.  (b)  3  B.  &  Adol.  743. 

(c)  1  Sm.  &  G.  489  ;  S.  C.  4  D.  M.  &  G„  437,  (d)  21  U.  C.  C.  P.  358. 

(e)  1  N.  R.  121.  (/)  2  B.  &  C.  547. 
6—VOL  XIX.  GR. 
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Walker 
v. 
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1872.  deed  as  this,  thinks  proper  to  enter  into  an  unqualified 
covenant,  he  must  be  bound  by  it."  The  Court,  accord- 
ingly, in  Jee  v.  Thurlow,  followed  the  previous  de- 
cision, notwithstanding  the  additional  circumstance  in 
the  later  case  that  the  husband  had  obtained  a  decree 
a  mensa  et  thoro  by  reason  of  the  wife's  adultery. 
Nothing  like  adultery  is  charged  in  the  present  case. 

The  plaintiff's  counsel  further  relied  on  the  covenant, 
that  the  property  was  not  to  be  restored  to  the  husband 
without  the  decree  of  this  Court.  That  covenant 
appears  to  have  been  introduced  for  the  security  of  the 
wife,  and  perhaps  also  of  the  trustee ;  and  certainly 
does  not  entitle  the  plaintiff  or  his  heirs  to  get  back 
the  property  without  shewing  and  proving  a  case  which 
would  by  law  entitle  him  to  get  it  back.  The  object 
seems  to  have  been,  to  take  from  the  trustee  all  discre- 
tion on  the  subject,  by  providing  that,  in  case  the 
judgment.1  question  of  a  reconveyance  arose,  he  was  not  to  bo 
bound,  or  even  at  liberty,  to  decide  the  question,  but 
was  to  retain  the  property  until  this  Court  should  order 
him  to  reconvey  it. 


On  the  whole,  I  am  clear  that  the  demurrer  must  be 
allowed  with  costs. 
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1872. 

The  Erie  and  Niagara'  Railway  Company  v.  The  * — v — 
Great  Western  Railway  Company. 


The  rule  that  railway  companies,  when  acting  in  good  faith,  are  the 
best  judges  of  what  lands  &c,  are  required  for  the  railway  does  not 
apply  in  a  proceeding  by  a  creditor  against  the  company  ;  in  such  a 
case  the  Court  is  the  proper  authority  to  determine  that  point. 

The  Court  in  such  a  case  ordered  a  reference  to  the  Master  to  inquire 
whether  the  company  held  any  lands  which  were  superfluous  or  not 
necessary  for  the  use  of  the  company  ;  but  the  company  were 
declared  entitled  to  retain  for  their  use  a  gravel  pit,  obtained  under 
the  compulsory  powers  in  their  Act,  with  necessary  approaches 
thereto  ;  and  also  to  sufficient  land  for  the  erection  of  offices  for  the 
management  of  the  business  of  the  company. 

This  was  a  motion  on  petition  by  the  defendants  for 
an  order  declaring  certain  lands,  set  forth  in  the  petition 
as  belonging  to  the  plaintiffs  to  be  superfluous  or  sur- 
plus of  the  plaintiffs'  company  and  directing  a  sale  Statement, 
thereof  for  payment  of  the  amount  found  due,  on  taking 
of  the  accounts,  from  the  plaintiffs  to  the  defendants ; 
or  for  an  order  directiug  an  inquiry  as  to  the  same. 

Mr.  S.  Blake,  in  support  of  the  motion,  contended 
that  whatever  lands  were  held  hy  The  Erie  and  Niagara 
Railway  Company  beyond  those  actually  required  for 
the  use  of  the  company  in  running  the  road  were  super- 
fluous, and  as  such  liable  to  be  sold  for  payment  of  the 
debts  of  the  company. 

The  plaintiffs  here  are  bound  to  shew  that  these 
lands  are  indispensible  to  the  proper  carrying  on  of  the 
undertaking,  just  as  an  insolvent  would  be  bound  to 
prove  that  certain  of  his  effects  were  exempt  from 
seizure.  Here  the  plaintiffs  seek  to  exempt  certain  of 
these  lands  as  containing  a  gravel  pit,  and  which  it  is 
alleged  is  used  by  them  in  ballasting  and  repairing  the 
road,  without  shewing  that  gravel  could  not  be  procured 
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187<J.   elsewhere.    As  well  might  it  be  said  in  such  a  case  that 
a  railway  company  would  be  entitled  to  retain  a  lot 

Erie  and  .    .  J  -i         n  •    <  i  i 

Niagara  containing  an  oil  well,  a  paint  bed,  an  iron  mine,  or 

Railway  Co.  °  1  . 

▼•  timber  pit  for  the  uses  01  the  company,  because  it 
might  with  equal  truth  be  contended  that  these  several 
commodities  were  indispensible  for  the  proper  working 
and  repairing  of  the  road. 

Mr.  Crooks,  Q.  C,  contra.  The  rule  enunciated  by 
English  Judges  is,  that  unless  a  railway  company  is 
acting  mala  fide  the  company  must  always  be  the  best 
judge  of  what  is  required  for  the  proper  carrying  of  the 
undertaking. 

The  gravel  pit  sought  now  to  be  sold  it  is  shewn,  by 
the  sworn  statements  in  the  cause,  is  indispensible  for 
the  proper  maintenance  of  the  road ;  for  the  ballasting 
and  otherwise  keeping  it  in  repair.  And  it  is  also 
shewn  that  this  is  the  only  gravel  pit  obtainable  near 
the  road  along  the  whole  line  of  railway.  An  attempt 
has  been  made  in  taking  evidence  on  the  present 
application  to  shew  that  the  ballasting  could  be  as 
effectually  done  with  sand  as  gravel  ;  but  this  is 
entirely  negatived  by  the  evidence ;  as  it  is  established 
that  sand  injures  the  road  by  rotting  the  ties ;  and 
renders  the  road  so  dusty  as  to  interfere  most  inju- 
riously with  the  comfort  of  those  travelling  on  it. 

Spragge,  C. — The  defendants,  The  Great  Western 
Railway  Company,  are  creditors  of  the  plaintiffs. 

The  decree  referred  it  to  the  Master  at  Hamilton  to 
judgment,  inquire  and  state  whether  the  plaintiffs  have  any  lands 
which  are  not  used  or  required  for  the  purposes  of 
their  railway,  and  are  liable  for  sale  under  execution ; 
and  ordered  that  such  lands,  if  any,  should  be  sold  in 
default  of  payment.  The  decree  on  further  directions 
changes  the  phraseology  in  this,  that  it  orders  that- 
"the  superfluous  lands"  of  the  plaintiffs  be  sold  under 
the  direction  of  the  Master. 
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The  president  of  the  plaintiffs'  company  carried  into  1872. 
the  Master's  office  a  statement  of  lands  which* he  con- 

.  .  Brie  and 

ceived  to  be  superfluous  lands.    The  petition  now  Niagara 

,  ,  .        Railway  Co. 

presented  states  that  there  are  other  lands  besides^ 

L  m  G.  W.  R.  Co. 

those  mentioned  in  the  president's  statement,  which 
are  superfluous  and  which  ought  to  be  sold. 

It  is  objected  first,  that  this  is  asking  a  new  refer- 
ence in  respect  of  that  which  has  been  already  reported 
upon.  I  do  not  think  it  lies  in  the  mouth  of  the 
plaintiffs  to  make  this  objection,  if  in  fact  there  are 
superfluous  lands.  It  amounts  to  saying  you  ought 
not  to  have  believed  our  sworn  statement.  The  soli- 
citor for  the  defendants'  company  swore  that  he  was 
not  aware  till  after  the  report,  and  not  until  recently, 
that  the  plaintiffs  possessed  the  lands  now  in  question. 


The  inquiry  then  is,  whether  the  lands,  for  the  sale  of 
which  the  petition  asks  for  an  order,  are  not  used  or 
required  for  the  purposes  of  the  plaintiffs'  railway,  judgment, 
which  are,  as  interpreted  by  the  order  on  further 
directions,  superfluous  lands. 

There  are  two  parcels  to  which  the  petition  applies  ■ 
one  which  is  called,  sub-division  lots  3  and  4,  which 
the  plaintiffs  seek  to  protect  as  a  gravel  pit,  necessary 
for  the  maintenance  of  their  road;  and  a  parcel  of 
land  in  the  village  of  Fort  Erie,  upon  which  is  erected 
a  building  intended  for  the  offices  of  the  company. 

Lots  3  and  4,  with  lots  1  and  2  adjoining  them,  were 
purchased  by  the  plaintiffs'  company  together,  and 
formed  part  of  a  parcel  of  93 J  acres  in  the  township 
of  Stamford.  Lots  1  and  2  were  admitted  by  the 
plaintiffs,  in  the  Master's  office,  to  be  superfluous  lands, 
and  were  comprised  in  their  statement  of  lands  of  that 
character.  The  question  is  as  to  lots  3  and  4,  and  also 
as  to  the  Fort  Erie  lot. 
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1872.       Under  the  Fort  Erie  Railway  Act  of  1863,  the  com- 
pany  are  empowered  to  acquire  lands  containing  gravel 
Niagara  beds,  for  the  repairing  and  maintaining  as  well  as  the 

Railway  Co.  '         .  1  °  .  to 

construction  of  the  railway.    There  are  cases  which 

G.  W.  R.  Co.  .  J  . 

decide  that  railway  companies  cannot,  under  their 
ordinary  powers,  take  land  for  the  mere  purpose  of 
getting  materials  for  the  construction  of  their  railway; 
and  the  provision  in  the  Act  of  1863,  to  which  I  have 
been  referred,  may  probably  have  been  introduced  to 
meet  that  difficulty,  and  is  some  indication  of  the 
opinion  of  the  Legislature  that  gravel  was  necessary 
for  the  proper  construction  of  this  road  :  otherwise  the 
Legislature,  by  giving  compulsory  powers  to  the  com- 
pany, was  interfering  with  private  rights  unnecessarily. 
Mr.  Blake  argues  that  gravel  beds  stand  upon  the  same 
footing  as  any  other  lands  producing  articles  necessary 
for  the  use  of  the  railway,  e.  g.,  oil  lands,  lands  having 
timber  suitable  for  ties,  iron  mines,  and  the  like. 
I  think  there  is  this  distinction,  that  for  these  several 
Judgment  ^nmgs  the  company  may  go  into  the  market,  while  for 
gravel  they  cannot  do  so ;  in  this  instance,  at  any  rate^ 
for  it  is  in  evidence  that  it  is  the  only  gravel  bed  acces- 
sible to  this  road.    It  is  suggested  that  the  road  might 
be  ballasted  without  gravel — that  sand  might  be  used. 
The  answer  is  (and  that  upon  evidence),  that  sand  rots 
the  ties  and  creates  dust.    I  agree  that  this  company 
is  in  the  position  of  a  debtor  unable  to  pa}^  his  debts ; 
and  that  they  must  shew  a  necessity  for  the  retention 
of  this  gravel  bed,  in  order  to  the  due  working  of  their 
railway.    I  think  they  do  shew  that  gravel  is  a  neces- 
sary material,  because  the  other  material  suggested — 
sand — is  unsuitable ;  and  they  shew  that  there  is  no 
other  place  available  to  them  from  which  this  necessary 
material  can  be  procured.    I  have  gone  into  the  ques- 
tion of  the  necessity  of  this  material  because,  looking 
at  the  position  of  this  company,  I  am  not  prepared  to 
say  that  the  statutory  power  to  acquire  gravel  beds 
would  be,  by  itself,  an  answer  to  this  application. 
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Again,  looking  at  the  position  of  the  company,  they  1872. 
should  be  restricted  to  so  much  of  this  land  as  consists  v-#p^*^ 

Erie  and 

of  gravel  bed,  and  of  the  necessary  approaches  thereto,  ^j^™  0 
for  the  purposes  of  the  company;  as  to  which  there    wv^  Co 
must  be  an  inquiry:  the  rest,  if  there  is  any  residue, 
which  upon  the  evidence  I  take  it  that  there  will  be, 
must  be  sold  as  superfluous. 

There  must  also  be  an  inquiry  as  to  the  lots  in  the 
village  of  Fort  Erie.  Offices  are  necessary  for  the  con- 
duct of  the  business  of  the  company.  Offices  were 
built  on  the  land  in  question  ;  and  only  were  disused  or 
partially  used,  while  the  railway  was  under  lease  to 
another  company.  Sufficient  offices  with  safes  are 
indispensable,  and  there  must  be  sufficient  land  for 
light  and  for  out  offices.  The  company  may  have  more 
land  than  is  necessary.  I  cannot  say  from  the  evidence 
that  they  have  not. 

The  cases  in  which  it  is  said  that  provided  there  is  JudgInent 
bona  fides  in  railway  companies,  they  are  the  judges  of 
what  is  necessary  for  the  purposes  of  their  railway ; 
and  the  Court  will  not  overrule  their  judgment,  stand 
upon  a  different  footing  from  this  case.  In  this  case 
which  is  not  a  case  between  a  railway  company  and 
the  proprietor  of  land ;  but  between  a  creditor  of  the 
company  and  the  company  as  a  debtor,  it  is  the  very 
question  that  must  be  decided  by  the  Court.  In  this 
case,  indeed,  the  question  has  been  decided  in  effect  by 
the  reference  to  the  Master  :  the  Court  has  taken  upon 
itself  to  ascertain  by  its  officer,  whether  the  company 
has  any  superfluous  lands,  and  it  is  not  open  to  the 
company  now  to  say  that  the  Court  will  not  take  upon 
itself  to  determine  that  question. 

As  to  costs,  if  the  Master  shall  find  that  any  sub- 
stantial portion  of  the  lands  in  question,  is  superfluous, 
the  Erie  and  Niagara  railway  company  should  pay  the 
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1872.  costs  and  this  by  reason  of  their  omission  to  carry  in 
v~~y-— '  an  account  of  such  portion  or  portions  into  the  Master's 

Erie  and  L 

Niagara  office  i  thus  seeking  to  keep  back,  from  their  creditors 
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r.  tttv^  „  land  which  should  have  been  disclosed  to  them  as  pro- 

G.  W.  K.  Co.  t  1 

perly  exigible  for  the  satisfaction  of  their  debt.  But 
if  nothing  has  been  kept  back,  the  costs  should  be  paid 
by  the  defendants.  By  costs,  I  mean  the  costs  of  this 
application,  and  of  the  inquiry  that  I  have  directed. 
This  is  in  effect  making  the  costs,  costs  in  the  cause. 
I  would  reserve  the  costs,  but  for  the  additional 
expense.  The  only  reason  for  reserving  the  costs 
would  be,  that  a  question  might  arise  as  to  whether 
what  the  Master  may  find  to  be  superfluous,  in  case  of 
his  finding  any  superfluous,  would  be  substantial  in 
quantity  or  value.  The  costs  will  be  as  I  have  indi- 
judgment  ca^ed  ab°ve  ?  but  either  party  is  to  be  at  liberty  to 
apply  in  regard  to  them. 


Box  v.  The  Provincial  Insurance  Company. 

Appeal  order — Interest. 

Where  the  Court  of  Appeal  orders  payment  of  money,  and  says 
nothing  as  to  any  antecedent  interest  thereon,  such  interest  cannot 
afterwards  be  added  by  the  Court  of  Chancery;  at  all  events,  in 
cases  in  which,^though  interest  is  usually  given,  it  was  not  a  matter 
of  strict  legal  right  but  of  discretion. 

The  Court  of  Appeal  (ante  volume  xviii.  page  280) 
by  its  order  in  this  case,  as  drawn  up,  declared  4i  that 
the  plaintiff  had  an  insurable  interest  in  whatever 
wheat  (if  any)  stored  in  the  storehouse  of  Robert 
Todd  in  the  pleadings  mentioned,  would  be  appli- 
cable, under  the  receipt  in  the  pleadings  referred  to, 
to  the  fulfilment  or  satisfaction  of  the  appellants' 
purchase  from  the  said  Todd ;  and  with  this  declaration 
it  (was)  ordered  that  the  cause  be  remitted  back  to  the 
Court  of  Chancery  to  ascertain  the  same ;  and,  in  the  event 
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of  its  appearing  that  there  was  any  wheat  so  applicable,  1872. 
the  respondents  (were  ordered  to)  pay  to  the  appellants 
the  value  thereof,  not  exceeding  the  sum  of  $5000, 
together  with  the  costs  of  this  suit,"  &c.  On  the  24th 
of  February,  1870,  the  order  in  Appeal  was  made  an 
order  of  this  Court ;  and  on  the  20th  of  April,  1870,  a 
further  order  was  made  in  this  Court  referring  it  to  the 
Master  at  Stratford  to  ascertain  and  report  what  wheat, 
if  any,  was  stored  and  applicable  as  specified  in  the  order 
of  the  Court  of  Appeal.  On  the  2nd  of  December,  1870, 
the  Master  made  his  report  finding,  that  the  plaintiff  had 
3,500  bushels  of  wheat  stored  and  applicable  as  men- 
tioned, and  that  the  value  thereof  at  the  time  of  the  fire 
was  $4,650.  In  this  report  the  defendants  acquiesced ; 
and  the  case  came  on  for  further  directions  on  the  31st 
of  January,  1872. 

Mr.  S.  Blake,  for  the  plaintiffs,  asked  that  the  decree 
now  to  be  made  should  direct  the  payment  of  the 
amount  found  by  the  report,  with  interest  from  sixty 
days  after  notice  of  the  loss  to  the  company. 

Mr.  Meyers,  for  the  defendants,  objected  to  interest 
being  allowed  from  an  earlier  date  than  the  date  of  the 
Master's  report,  as  that  was  the  first  date  it  could  be 
said  the  amount  of  loss  was  ascertained,  and  the  order 
of  the  Court  of  Appeal  had  not  given  interest. 

The  authorities  referred  to  are  stated  in  the  judgment. 

Mowat,  V.  C. — On  further  directions  counsel  for  the 
plaintiffs  claimed  to  be  entitled  to  interest  from  the  17th  Feb.  8th. 
of  May,  1867  ;  that  date  being  sixty  days  after  the  fire. 
The  difficulty  in  their  way  is,  that  the  order  of  the 
Court  of  Appeal  says  nothing  of  interest. 

It  has,  no  doubt,  been  customary  for  this  Court  to  JlKl)?meT1t 
give  interest  on  money  recovered  against  an  insurance 
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1872.  company ;  and  a  jury  at  law  is  entitled  to  give  interest 
"^""^    '  in  like  cases  ;  but  it  is  a  matter  for  the  discretion  of  the 

Box      t  7 

Provincial  jur^  >  ^e  statute  (a)  having  expressly  provided  that  the 
ins.  co.  jury  "  in  actions  on  policies  of  insurance  may  give 
interest  over  and  above  the  money  recoverable  thereon." 

Rodger  v.  The  Comptoir  D'Uscompte  de  Paris  (5) 
was  referred  to  on  the  part  of  the  plaintiffs.  There  a 
judgment  had  been  recovered  against  the  appellants  in 
the  Supreme  Court  at  Hong  Kong  ;  and  the  amount  had 
been  paid  by  them.  The  Privy  Council  afterwards 
reversed  the  judgment,  and  directed  a  non-suit  to  be 
entered  £<  whereof  the  Governor,  &c,  were  to  take  notice 
and  govern  themselves  accordingly.''  On  this  order  the 
appellants  applied  to  the  Court  at  Hong  Kong  for  an 
order  for  repayment  of  the  money  which  they  had  paid, 
with  interest  thereon.  The  Court  made  the  order  as  to 
principal,  but  held  that  the  appellants  were  not  entitled 
to  the  interest.  On  a  second  appeal  to  the  Privy 
Council,  the  latter  part  of  this  determination  was  reversed, 
on  the  ground  that  it  was  the  duty  of  all  Courts  to  take 
care  that  the  act  of  the  Court  does  no  injury  to  suitors ; 
and  that  if  the  appellants  were  not  allowed  interest  on 
what  the  Court  had  erroneously  compelled  them  to  pay, 
grave  injury  would  be  done  to  them  ;  they  would  "  by 
reason  of  an  act  of  the  Court  have  paid  a  sum  which 
it  was  now  ascertained  was  ordered  to  be  paid  by  mistake 
and  wrongfully,"  and  they  would  be  getting  it  back 
"  without  the  ordinary  fruits  which  are  derived  from  the 
enjoyment  of  money."  I  think  that  that  case  has 
no  application  to  the  present.  The  order  of  the  Privy 
Council  did  not  order  payment  of  either  principal  or 
interest ;  and  the  question,  therefore,  as  to  the  effect  of 
an  order  in  appeal  which  expressly  directs  payment  of 
principal  did  not  arise.    The  Court  at   Hong  Kong 

{a)  7  W.  4  c.  3.  sec.  21 ;  Consol.  U.  C.  Ch.  43  sec.  3  ;  Imperial  Stat, 
3  and  4  Wm.  IV.,  ch.  42  sec.  29. 
(b)  L.  R.  3  Privy  Council,  466. 


Judgment. 
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acknowledged  that  without  any  express  decision  from  1872 


the  Privy  Council  the  appellants  were  entitled  to  resti- 
tution of  the  principal,  but  held  that  they  were  not 


V. 

Provincial 


entitled  to  interest  thereon.  The  Privy  Council  decided  Ins-  00 
otherwise.  By  its  first  order  the  Privy  Council  had 
dealt  with  the  case  as  it  stood  when  the  judgment 
appealed  from  was  pronounced ;  the  question  as  to  restitu- 
tion arose  from  matter  subsequent,  and  the  Privy  Council 
did  not  on  the  first  appeal  profess  to  deal  with  that 
question  to  any  extent. 

But  the  present  case  is  not  one  of  restitution  at  all. 
The  Court  of  Appeal  had  before  it  the  facts  on 
which  the  plaintiffs'  right  to  interest  as  well  as  prin- 
cipal depended ;  in  my  judgment  on  the  rehearing 
I  had  mentioned  the  matter  of  interest  ;  but  none 
of  the  Appeal  Judges  in  their  judgments  said  any 
thing  as  to  interest ;  and  the  order  which  the  plaintiffs 
procured  to  be  drawn  and  which  they  accepted  named 
principal  only.  It  is  impossible  to  say  that,  wherever  Ju'3»,ueD 
the  Court  of  Appeal  expressly  directs  payment  of  money 
this  Court  has  power  to  add  interest  from  the  time  at 
^hich  the  cause  of  suit  accrued.  I  think  that  the  reverse 
is  the  correct  rule ;  and  that  this  Court  must  assume  in 
such  cases  that  the  Court  of  Appeal  intended  the  defend- 
ants to  pay  principal  only ;  at  all  events,  if  antecedent 
interest,  though  usually  given,  was  a  matter  of  discre- 
tion, and  not  a  strict  legal  right. 
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1872. 

Mara  v.  Fitzgerald. 

Specific  performance — Tenant  for  a  year. 

This  Court  will  not  entertain  a  bill  for  the  specific  performance  of  a 
contract  for  a  lease  of  real  estate  for  a  year;  and  where  a  tenant  in 
possession  contracted  to  assign  his  possession  and  with  it  his  right 
to  a  renewal  of  his  term  for  a  year,  the  Court  refused  to  specifically 
perform  the  agreement  ;  the  remedy  at  law  being  sufficient. 


The  bill  stated  that  the  plaintiff  was  lessee  of  an 
office  on  Church  Street,  in  the  City  of  Toronto,  and  in 
possession  thereof,  using  the  same  as  an  office  for 
carrying  on  his  business  of  a  real  estate  agent;  and 
such  possesion  was  valuable  to  him  for  such  purpose, 
and  that  his  lessor  had,  at  the  request  of  the  plaintiff, 
promised  him  a  further  lease  of  the  premises ;  and  that 
he  would  not  lease  the  same  to  any  other  person,  if 
plaintiff  desired  to  continue  lessee  thereof:  that  the 
statement,  defendants,  in  May,  1871,  applied  to  the  lessor  for  a 
lease  to  them  of  the  premises  upon  the  expiration  of 
plaintiff's  lease,  which  would  be  on  the  30th  August 
then  next  ensuing ;  but  which  request  of  the  defendant 
the  lessor  refused  to  comply  with,  assigning  as  a  reason 
for  such  refusal  his  previous  promise  to  the  plaintiff ; 
expressing  at  the  same  time  his  willingness  to  grant 
the  defendants  such  lease  if  they  could  obtain  the  con- 
sent of  plaintiff  thereto,  and  procure  him  to  relinquish 
his  prior  right  to  such  lease;  whereupon  defendants 
applied  to  plaintiff  for  a  relinquishment  of  his  said 
right,  and  on  the  27th  July,  1871,  an  agreement  in 
writing  was  entered  into  and  signed  by  plaintiff  and 
defendants,  whereby  they  agreed  to  pay  plaintiff  $300 
on  condition  of  plaintiff  vacating  and  giving  full  pos- 
session to  them  of  the  said  premises,  on  the  1st 
September  following,  and  the  plaintiff  agreed  to 
deliver  up  such  possession  on  that  day :  that  this 
agreement  was  intended  and  understood  between  the 
plaintiff  and  defendants  as  being  a  relinquishment  of 
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the  plaintiff's  right  to  a  further  lease,  and  an  assent  on  1872 
his  part  to  the  defendants'  obtaining  a  lease  from  the  ' — v — ' 

r  .  °  Mara 

lessor ;  and  that  immediately  thereafter  the  defendants  „.A  v. 

'  J  m  Fitzgerald. 

applied  to,  and  obtained  from,  the  lessor  a  binding 
agreement  for  a  lease  of  the  said  premises  to  them, 
commencing  on  the  said  1st  September. 

The  bill  further  stated  that  the  plaintiff  was  ready 
and  willing  to  give  up  possession  of  the  premises  to 
the  defendants  on  the  1st  of  September,  and  on  that 
day  tendered  possession  to  the  defendants,  but  they 
requested  him  to  retain  the  same  for  a  few  days  longer, 
as  they  were  not  ready  to  go  into  possession ;  and  they 
expressly  waived  and  released  the  plaintiff  from  the 
condition  of  the  agreement  requiring  him  to  deliver 
possession  on  that  day :  that  on  the  9th  September 
plaintiff  delivered  up  full  possession  of  the  premises  to 
the  defendants,  who  assumed  possession  thereof. 

Statement 

The  bill  then  alleged  applications  to  defendants  to 
pay  the  sum  of  $300,  as  agreed  upon,  which  was 
refused ;  and  submitted  that  the  agreement  had  been 
"so  partly  performed  as  to  entitle  him  to  have  the 
same  fully  performed,  and  to  payment  of  the  sum  of 
$300  with  interest,"  and  that  by  reason  of  the  condi- 
tion of  the  agreement  not  having  been  strictly  complied 
with  by  the  plaintiff,  he  was  without  remedy  upon 
such  agreement,  except  in  this  Court ;  and  prayed  spe- 
cific performance  by  the  defendants ;  the  plaintiff 
having  fully  performed  the  same  on  his  part,  "and 
that  the  plaintiff  may  be  paid  the  said  sum  of  $300 
with  interest,  and  the  costs  of  this  suit/' 

The  defendants  filed  a  demurrer  for  want  of  equity. 

Mr.  Ferguson,  for  the  demurrer.  The  facts  stated 
in  the  bill  shew  that  plaintiff  has  a  complete  remedy 
at  law ;  the  allegation  of  plaintiff  having  tendered  the 
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1872.  possession  being  sufficient  to  enable  him  to  recover  the 
v-*~v~w'  consideration  money  in  a  Court  of  law,  if  the  allegation 

Mara  r  '  » 

„   v.      was  substantiated  upon  a  trial  there;    besides,  this 

Fitzgerald.  r.  .  '  ' 

Court  will  not  entertain  a  suit  to  enforce  an  agreement 
for  a  lease  for  one  year.  In  reality  this  is  nothing 
more  than  an  action  to  recover  in  this  Court  judgment 
for  $300,  which  is  properly  recoverable  in  a  Court  of  law. 

Mr.  George  Kerr,  Jum,  and  Mr.  C.  Moss,  contra. 
The  agreement  being  for  an  interest  in  land,  is  sufficient 
to  attract  the  jurisdiction  of  this  Court;  and  the  fact 
that  the  plaintiff  had  not  fully  performed  the  agree- 
ment on  his  part,  prevented  the  plaintiff  recovering 
at  law. 


Feb.  8th.  Strong,  V.  C. — Putting  the  case  as  high  as  possible 
for  the  plaintiff  (and  on  demurrer  the  intendment 
ought  to  be  against  him),  the  allegations  of  the  bill 
amount  to  nothing  more  than  this,  that  the  plaintiff 

judgment  navmg  ^ne  possession  agreed  to  deliver  it  up  at  the 

end  of  his  term  to  the  defendants,  and  also  agreed  to 

*  «_> 

sell  to  them  the  option  which  he  had  acquired  from  the 
lessor  of  a  renewal  for  a  year,  in  consideration  of  $300 
to  be  paid  to  him  by  the  defendants. 

It  is  adopting  a  construction  very  favorable  to  the 
plaintiff  to  say  that  the  allegation  of  the  option  is 
sufficient,  for  it  is  very  informally  stated,  and  it  is  not 
shewn  to  have  been  in  writing,  signed  by  the  landlord ; 
further,  the  contract  in  terms  does  not  include  the 
option,  but  is  restricted  to  a  purchase  of  the  possession 
only.  But  I  will  consider  the  case  as  if  the  option  had 
been  given  by  an  instrument  signed  by  the  landlord, 
and  had  been  expressly  included  in  the  agreement 
between  the  parties. 

This  is  not  a  contract  which  the  Court  would  have 
decreed  the  execution  of,  at  the  instance  of  the  defend- 
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ants.  Clayton  v.  Illingworth  (a),  shews  that  a  contract  1872 
to  grant  a  lease  for  a  year  will  not  be  carried  into  execu- 
tion  ;  and  if  that  is  so,  certainly  an  agreement  for  the  Fite^a] 
sale  of  an  option  to  take  such  a  lease  will  not  be  per- 
formed. And  the  same  authority  shews  that  a  contract 
for  the  purchase  of  the  mere  precarious  occupation  of 
a  tenant  by  sufferance  ought  not  to  be  enforced  by 
decree.  There  is  therefore  a  want  of  mutuality  which 
is  always  fatal  to  a  suit  for  specific  performance. 

Further,  would  it  not  be  inconsistent  with  good 
policy,  that  the  Court  should  interfere  in  the  case  of 
the  sale  of  such  a  possession.  In  the  absence  of  autho- 
rity to  the  contrary,  I  am  inclined  to  think  it  would, 
as  being  in  the  nature  of  a  fraud  on  the  landlord's 
right,  though  I  need  not  rest  my  decision  on  that 
ground. 

It  is  however  said  that  the  statement  contained  in  jUdgment 
the  9th  paragraph  of  the  bill  shews  that  there  is  no 
remedy  at  law.  But  granting  that,  it  forms  no  founda- 
tion for  the  jurisdiction ;  for  if  the  subject  matter  of  a 
contract  is  such  as  to  make  it  not  proper  for  specific 
performance,  it  can  make  no  difference  that  the  agree- 
ment not  complying  with  the  Statute  of  Frauds, 
has  been  partly  performed.  If  it  were  the  case  that 
the  Court  would  entertain  jurisdiction  in  such  a  case, 
then  wherever  there  was  part  performance,  even  though 
the  contract  related  to  a  subject  to  which  where  the 
agreement  is  legally  sufficient,  the  decree  of  the  Court 
is  never  applied,  the  contract  might  be  enforced  in 
equity.  This  would  be  an  anomalous  doctrine ;  and  it 
appears  from  the  authorities  that  it  is  not  the  law.  (b) 
But  although,  in  my  opinion,  it  can  make  no  difference, 
it  does  not  appear  from  paragraph  9,  which  states  that 
the  plaintiff  tendered  possession  on  1st  September,  but 

(a)  10  Hare,  451. 

(6)  Kirk  v.  Bromley  Union,  2  Ph.  640;  Fry  on  S.  P.  pp.  178-179. 
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1872.   that  the  defendants  requested  him  to  retain  possession 
for  a  few  days  longer,  that  the  remedy  at  law  is  gone. 


Mara 
v. 

Fitzgerald. 


The  new  agreement  is  totally  invalid  at  law,  and 
there  was  a  sufficient  offer  of  possession  on  the  day 
fixed  by  the  written  agreement  to  operate  as  a  per- 
formance of  it.  (a) 

Demurrer  allowed  with  costs. 


Ashxon  v.  Pryne. 

Specific  performance — Covenant  to  clear  land. 

The  plaintiffs  contracted  with  the  defendant  that  he  should  clear  for 
them,  in  a  husbandman-like  manner,  certain  swamp  lands  which 
they  owned,  and  that  he  should  take  the  timber  as  compensation. 
The  defendant  cut  down  and  removed  the  timber  accordingly,  but 
he  did  not  clear  up  the  land,  and  the  plaintiffs  thereupon  filed  a 
bill  for  specific  performance.  A  demurrer  thereto  was  allowed,  the 
work  in  question  being  the  sole  object  of  the  suit,  and  the  remedy 
at  law  being  adequate. 

Demurrer  to  bill  for  want  of  equity. 

statement  The  bill  was  filed  respecting  a  contract  made  in  1865, 
between  the  plaintiffs  and  defendant,  respecting  a  parcel 
of  fifteen  acres  of  swamp  land  owned  by  the  plaintiffs. 
The  bill  alleged  that  there  was  on  it  some  valuable 
timber,  and  the  contract  was  stated  to  have  been,  "  that 
the  defendant  should  clear  up,  in  a  proper  husbandman- 
like manner,  fit  for  crop,  according  to  the  custom  of  the 
country,  the  said  fifteen  acres  of  land ;  *  *  and  that  the 
plaintiffs  should  allow  the  said  defendant,  as  compensa- 


(a)  Noble  v.  Ward,  L.  R.  1  Exch,  117;  S.  C.  in  App.  L.  R.  2 
Exch.  135. 
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tion  therefor,  to  cut  the  timber  standing,  growing,  and  1872 
being  on  the  said  swamp  land,  and  to  take  the  same  for  v"^^ 
his  own  use."    The  bill  alleged  that  the  defendant  had    „  v- 

°  >  Pryne- 

cut  down  and  removed  all  the  valuable  timber,  and  had 
not  performed  that  part  of  the  agreement  for  which  the 
timber  was  to  be  his  compensation.  The  prayer  was, 
that  the  contract  might  be  specifically  performed,  and 
that  the  defendant  might  be  ordered  to  clear  the  said 
swamp  land  in  a  proper  and  husbandman-like  manner; 
or  that  an  account  might  be  taken  of  the  timber,  and  of 
the  damage  which  the  defendant  had  done  to  the  plain- 
tiffs, and  that  he  might  be  ordered  to  pay  the  same  ;  and 
for  further  relief. 

It  was  not  shewn  that  there  was  any  difficulty  in  the 
way  of  the  plaintiffs  recovering  at  law. 

Mr.  Moss,  for  the  demurrer. 
Mr.  Walkem,  contra. 

Counsel,  amongst  other  cases,  referred  to  Avery  v. 
Griffin  (a),  Castle  v.  Wilkinson  (6),  Paxton  v.  Newton 
{e%  Booth  v.  Pollard  (d),  Pollard  v.  Clayton  (e),  Soames 
v.  Edge  (/),  Flint  v.  Brandon  (g). 

Mo wat,  V.  C— At  the  close  of  the  argument  I  inti-  judgment 
mated  my  opinion  that  the  bill  could  not  be  sustained  ; 
but,  in  consequence  of  the  urgency  of  the  learned  coun- 
sel for  the  plaintiffs,  I  reserved  judgment  in  order  to 
look  into  some  cases  which  he  cited.  I  have  since 
examined  these  cases  and  others ;  but  it  is  quite  plain 
that  the  bill  cannot  be  sustained,  according  to  the 
modern  doctrines  of  equity. 


March  6 


(a)  L.  R.  C,  Eq.  606.  (*)  I.  K.  &  J.,  462. 

(6)  L.  R.  6  Ch.  App„  434.  (/)  Johns.  669. 

(c)  2  S.  &  G.  437.  (9)  8  Ves.  159. 

(d)  4  Y.  &  C,  Ex.  61. 

8 — VOL.  XIX.  GR. 
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It  is  to  be  observed,  that  the  work,  the  doing  of  which 
the  plaintiffs  ask  the  Court  to  compel,  is  the  only  part  of 
the  contract  which  remains  to  be  performed  ;  that  this 
relief  is  not  incident  to  other  relief  which  the  plaintiffs 
ask,  but  is  the  whole  relief  asked  by  the  first  alternative 
in  their  prayer ;  and  that  this  work  is  to  be  done  on  land 
which  is  owned  by  the  plaintiffs,  in  which  the  defendant 
has  no  interest,  and  of  which  he  is  not  in  possession. 

It  is  clearly  settled  that  under  such  circumstances 
equity  does  not  decree  specific  performance  of  an  agree- 
ment to  perform  work  like  this  ;  but  leaves  the  parties  to 
their  legal  remedies  for  damages.  The  case  nearest  to 
the  present  amongst  those  cited  is  Flint  v.  Brandon  (a) ; 
and  there  is  no  doubt  that  that  case  is  in  accordance  with 
the  present  doctrine  on  the  subject.  That  was  a  suit  for 
the  specific  performance  of  a  contract  to  make  good  a 
gravel  pit  of  which  the  plaintiff'  was  in  possession  ;  and  a 
judgment,  decree  was  refused.  Sir  Wm.  Grant  in  giving  judgment 
said  :  "This Court  does  not,  I  apprehend,  profess  to  decree 
a  specific  performance  of  contracts  of  every  description. 
It  is  only  where  the  legal  remedy  is  inadequate  or  de- 
fective. *  *  The  matter  in  controversy  is  nothing 
more  than  the  sum  it  will  cost  to  put  the  ground  in  the 
condition  in  which  by  the  covenant  it  ought  to  be.  The 
plaintiff  will  be  entitled  to  recover  damages  in  an  action 
for  breach  of  the  contract.  In  some  respects  the  legal 
remedy  is  better  than  this  Court  can  give  ;  for  the  plain- 
tiff recovering,  and  having  the  disposition  of  the  money, 
may  perform  the  work  in  such  manner  as  he  thinks  pro- 
per ;  whereas,  if  a  specific  performance  is  decreed  a 
question  may  arise  whether  a  work  is  sufficiently  per- 
formed." Every  one  of  these  observations  is  applicable 
to  the  present  case. 

As  to  the  alternative  prayer  for  damages,  it  is  settled 
that  Lord  Cairns  s  Act  (b)  gave  jurisdiction  to  award 


1872. 

Ash  ton 

v. 
Pryne. 


(a)  8  V.  159.  ($)  Can.  28  Vic,  ch  17,  sec.  3. 
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damages  in  those  cases  in  which  before  the  Act  the 
Court  had  jurisdiction  to  entertain  the  suit.  In  such 
cases  the  Court  may  give  damages  in  addition  to,  or  in 
substitution  for,  specific  performance.  But  in  a  case 
like  the  present,  the  Court  had  no  jurisdiction  before 
the  Act. 

The  demurrer  must  therefore  be  allowed  with  costs. 


Sinclair  v.  Dewar.    [In  Appeal.*] 

Letters  of  Administration — Relation  to. 

A  person  intending  to  take  out  letters  of  administration  executed  a 
power  of  attorney  to  a  creditor  of  the  intestate,  authorizing  him  to 
receive  all  moneys  due  the  intestate :  the  power  was  given  upon  an 
agreement  that  the  attorney  should  pay  himself  out  of  any  money 
he  should  receive :  the  appointor  afterwards  revoked  the  power; 
and  then  took  out  letters  of  administration  : 

Held,  [reversing  the  decree  of  the  Court  below]  that  the  power  was 
not  valid  against  the  administrator,  and  that  payments  made  to  the 
attorney  by  a  debtor  after  administration  granted  and  with  notice 
of  the  revocation  were  unauthorized  payments,  and  did  not  dis- 
charge the  debtor.    [Spragge,  C,  dissenting.] 

This  was  an  appeal  from  a  decree  of  the  Court  below  statemeut. 
as  reported  ante  volume  xvii.,  page  621. 

The  facts  established  in  the  cause  appeared  to  be,  that 
on  the  3rd  January,  1868,  John  Dewar  made  a  mort- 
gage of  his  freehold  property  to  Donald  Sinclair  to 
secure  payment  of  $700  in  four  equal  annual  instalments 
with  interest  on  the  principal  sum  from  time  to  time 
unpaid  ;  the  first  instalment  being  payable  3rd  January, 
1869.  On  any  default  in  the  payment  of  interest,  the 
whole  principal  was  to  be  immediately  payable. 

Donald  Sinclair  died  intestate,  and  administration  of 
his  effects  was  granted  to  his  sister  Mary  Baxter  on 

*  Present — Draper,  C.  J.,  Spragge,  C,  Hagarty,  C.  J.,  Morrison,  J., 
Mow  at,  V.  C,  G  wynne,  J.,  Galt,  J.,  and  Strong,  V.  C] 


1872. 

Ashtcm 

T. 

Pryne. 
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1872.   24th  October,  1868.     On  5th  January,  1869,  Mary 
^~^~T  Baxter,  for  valuable  consideration,  assigned  the  mortgage 
Dewar    to  tne  plaintiff.    The  mortgagor,  the  defendant,  never 
paid  him  anything  on  account  of  the  security. 

On  the  27th  July,  1868,  Mary  Baxter  gave  a  power 
of  attorney  to  Alexander  Dewar  (father  of  defendant) 
to  collect  and  receive  all  sums  of  money  due  to  her  as 
administratrix  of  her  deceased  brother,  particularly 
referring  to  the  mortgage  in  question.  On  the  same 
day  the  letters  of  administration  were  applied  for.  On 
the  2nd  October  following  she  made  an  affidavit  stating 
that  the  power  of  attorney  was  null,  and  had  been  ob- 
tained by  false  representations. 

On  the  20th  December,  1868,  the  defendant  was 
served  with  a  notice,  dated  on  the  18th  of  that  month, 
not  to  pay  any  part  of  the  estate  of  the  intestate  without 
Statement,  the  plaintiff's  order.     Plaintiff  signed  this  order  as 
attorney  for  the  estate. 

On  4th  January,  1866,  Alexander  Dewar  gave  de- 
fendant a  receipt  for  $180,  "  being  the  first  instalment 
with  interest"  on  the  mortgage  dated  3rd  January,  1868, 
which  receipt  was  signed  "  Mary  Baxter,  administratrix, 
per  Alexander  Dewar."  The  defendant  gave  evidence 
that  he  paid  two  sums  of  $20  each,  the  latter  on  4th 
August,  1868,  and  $140,  the  balance,  on  Monday  the 
4th  January,  1869. 

At  the  hearing  the  bill  was  dismissed  with  costs, 
against  which  decision  the  plaintiff  appealed  on  the 
following,  amongst  other,  grounds :  that  the  alleged 
appointment  by  Mary  Baxter  of  Alexander  Dewar  as 
her  attorney  was  made  prior  to  her  appointment  as 
administratrix  of  the  estate  of  Donald  Sinclair,  deceased, 
and  was  not  binding  upon  the  estate  ;  that  such  appoint- 
ment of  Alexander  Dewar  was  not  beneficial  to  the 
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estate,  and  was  not  ratified  by  the  administratrix  after  1872. 
her  appointment,  and  was  therefore  inoperative  and  of 
no  effect  as  regards  the  estate  ;  that  the  appointment  of 
Alexander  Bewar  as  such  attorney  was  revoked  by 
Mary  Baxter  before  she  was  appointed  administratrix  ; 
that  the  power  of  attorney  to  Alexander  Bewar  was 
revoked,  and  the  respondent  had  notice  of  the  revocation 
previous  to  the  alleged  payment  of  the  mortgage  moneys 
in  question,  and  such  payment,  if  made  at  all,  was  not 
made  to  a  person  entitled  to  receive  it ;  that  at  the  time 
of  filing  the  bill  of  complaint  the  appellant  was  the 
assignee  of  the  mortgage  in  question ;  the  moneys  in 
question  were  unpaid  and  overdue,  and  he  was  entitled 
thereto,  and  to  be  paid  the  same  by  the  respondent ;  that 
Mary  Baxter  had  no  authority  to  give,  and  could  not 
and  did  not  give,  to  Alexander  Bewar,  under  the  circum- 
stances set  forth  in  the  evidence,  an  irrevocable  power 
to  collect  or  receive  the  moneys  in  question. 

Statement. 

The  defendant  insisted  that  the  decree  should  be  sus- 
tained for  the  following,  amongst  other,  reasons:  because 
the  power  of  attorney  was  irrevocable,  in  that  when  the 
same  was  given,  an  interest  in  the  subject  matter  was 
given  to  Alexander  Bewar,  and  he  was  under  the  terms 
of  the  agreement  entitled  to  retain  a  certain  portion  of 
the  moneys  to  be  received  by  him  under  the  said  power 
of  attorney,  and  because  a  power  of  attorney  coupled 
with  an  interest  in  the  subject  matter  of  the  power  is 
irrevocable ;  because  the  appellant  is  a  mere  trustee  of 
the  mortgage  debt,  or  of  one-half  thereof,  for  Mary 
Baxter  ;  and  she  having  agreed  that  Alexander  Bewar 
should  collect  the  said  mortgage  money  and  apply  a  part 
thereof  in  payment  of  his  own  debt  and  pay  the  balance 
to  her,  she  the  said  Mary  Baxter  and  the  said  appellant 
as  her  assignee  and  trustee,  are  estopped  from  claiming 
the  money  paid  to  Alexander  Bewar  who  had  already 
an  interest  in  the  mortgage  debt ;  the  said  mortgage,  to 
the  extent  of  the  interest  of  Mary  Baxter  therein,  or  to 
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1872.  the  extent  of  the  debt  of  the  said  Alexander  Dewar  was 
v"g~^p"' '  ^  equity  assigned  to  him,  and  the  appellant  being  a 

Dewar  SUDSe<luent  assignee  thereof  with  notice,  and  without 
having  given  any  valuable  consideration  therefor,  can- 
not recover  from  the  respondent  the  amount  paid  by 
him  to  Alexander  Dewar  ;  and  because  the  granting  of 
letters  of  administration  to  Mary  Baxter  confirmed  the 
appointment  of  Alexander  Dewar  and  the  said  letters 
related  back  to  and  confirmed  the  acts  and  deeds  of  the 
said  Mary  Baxter  in  connection  with  the  said  estate, 
made  and  done  by  her  prior  to  the  granting  of  said 
letters,  including  such  power  of  attorney. 

Mr.  Becker,  Q.C.,  and  Mr.  Barker,  for  the  appellant. 

The  chief  ground  for  making  the  decree  appealed  from 
is,  that  the  authority  conferred  by  Mrs.  Baxter  upon 
Alexander  Dewar,  having  been  coupled  with  an  interest, 
statement.  tne  same  could  not  be  revoked,  Dewar  being  at  the  time 
a  creditor  of  the  estate.  No  doubt  the  position  is  cor- 
rect, that  a  power  coupled  with  an  interest  is  irrevocable. 
So  an  order  by  a  debtor  upon  a  person  indebted  to  him, 
in  favour  of  a  creditor,  is  not  revocable  as  being  an 
equitable  assignment  of  the  claim  (a);  but  here  the  party 
conferring  the  power,  at  the  time  she  did  so,  had  herself 
no  authority  to  confer  such  power,  and  before  being 
clothed  with  that  authority,  she  revoked  whatever  agency 
or  power  she  had  conferred  upon  Dewar.  Gaussen  v. 
Morton  (b)  is  distinguishable  from  the  present  case. 
Campanari  v.  Woodburn  (c)y  Morgan  v.  Thomas  (d)y 
Bacon  v.  Simpson  (e),  Crossfield  v.  Such  (/),  were, 
amongst  other  cases,  referred  to. 

Mr.  McMichael  and  Mr.  A.  Hoskin  for  the  respondent. 


(a)  Farquahar  v.  The  City  of  Toronto,  12  Gr.  186. 
(6)  10  B.  &  C.  731.  (c)  15  C.  B.  400. 

\d)  8  Exch.  302.  (e)  3M.&  W.  78. 

(/)  8  Exch.  825. 
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At  the  time  Mrs.  Baxter  conferred  the  authority  she  1872 
did  on  Dewar.  the  estate  owed  him  a  debt,  and  that  debt  VTV~" 

7  #  Sinclair 

was  paid  by  the  receipt  of  the  money  due  upon  the 
mortgage  by  the  creditor,  under  the  power  so  given  by 
Mary  Baxter, — in  fact,  Alexander  Dewar  accepting  the 
power  conferred  by  her,  and  collecting  the  money  under 
it,  really  benefited  the  estate  to  the  amount  he  thus 
collected. 

The  power  here  was  clearly  one  coupled  with  an 
interest,  and  being  so,  was  irrevocable  ;  and  although,  at. 
the  time  of  conferring  the  power  on  Dewar,  Mrs.  Baxter 
had  not  obtained  letters  of  administration,  and  she  had 
not  authority  to  confer  such  power  as  she  professed  to 
give,  still,  when  administration  was  obtained  by  her, 
that  act  related  back,  thus  validating  what  she  had  pre- 
viously attempted  to  do, — although  it  is  clear  that  had 
she  never  obtained  letters  of  administration,  the  power 
she  had  thus  attempted  to  confer  on  Dewar  would  have 
been  utterly  useless. 

Christie  v.  Clark  (a),  Abbott  v.  Stratton  (b),  Be  Par- 
kinson s  Estate  (<?),  Oxenden  v.  Clapp  (d),  Thompson  v. 
.Harding  (<?),  Hill  v.  Curtis  (/),  were  relied  on. 

Draper,  C.  J. — During  the  argument  the  inclination  Judgment 

of  my  opinion  was  in  defendant's  favour,  but  after  a 

•i        •        p    i  x        i   -.  March 

consideration  of  the  cases  1  am  led  to  an  opposite  con- 
clusion. 

I  think  it  cannot  for  a  moment  be  denied  that  until 
the  letters  of  administration  were  granted,  the  power  of 
attorney  to  Alexander  Dewar  could  have  no  operation, 
any  more  than  if  it  had  been  an  absolute  assignment  of 
the  mortgage,  professedly  by  an  administrator  who  had 


(a)  16.  U.  C.  C.  P.  544. 
(c)  13  L.  T.  N.  S.  26. 
0)  2  E.  &  B.  630. 


(6)  9  Ir.  Eq.,  233. 
{d)  2  B.  &  Ad.  309. 
(/)  L.  R.  1  Eq.  90. 
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1872.  not  at  the  time  obtained  letters  of  administration.  The 
power,  therefore,  depends  upon  the  subsequent  grant  of 
such  letters,  and  upon  that  grant  having  relation  back  to 
the  date  of  the  power.  I  have  seen  no  case  establishing 
such  a  relation.  Where  a  wrongful  act  has  been  done  to 
the  goods  of  an  intestate  before  administration  has  been 
granted,  the  administrator,  who  afterwards  obtains  such 
grant,  may  sue  in  trespass  or  trover  for  the  wrong  and 
the  reason  given  is,  that  otherwise  there  would  be  no 
remedy  for  the  wrong.  And  the  very  learned  judgment 
in  Tharpe  v.  Stallwood  (a)  goes  no  farther  than  this,  and 
does  not  help  the  defendant.  A  power  of  attorney  to 
distrain  or  compound  debts  due  to  the  intestate  will  not 
authorize  acts  which  the  donor  had  no  legal  authority  to 
do  until  he  became  administrator.  No  authority  has 
been  cited  to  shew  that  such  an  act  done,  before  adminis- 
tration is  granted,  becomes  ipso  facto  valid  by  relation 
to  the  dute  of  the  grant.  The  doctrine  of  relation,  which 
judgment,  the  authorities  affirm  is  relation  to  the  death  of  the 
testator  and  the  cases  which  establish  it  are  collected  in 
Williams  Executors  (3rd  ed.)  557  et.  seq.,  such  as  Foster 
v.  Bates  (5),  Bodger  v.  Arch  (<?),  Welchman  v.  Sturgis 
(d),  Rex  v.  Horsely  (e). 

Lord  Holt's  opinion  in  Whitehall  v.  Squire  (f)  is  clearly 
against  the  defendant,  though  the  case  was  decided  on  a 
particular  ground  by  the  other  two  Justices  against  his 
view.  This  case  was  commented  upon  by  Lord  Ellen- 
borough,  C.  J.,  in  Mountford  v.  Gibson  (g).  He  observes, 
"  I  take  the  principle  to  have  been  clearly  established  by 
Lord  Holt  in  Whitehall  v.  Squire.  That  was  a  case 
where  the  plaintiff  having  received  a  horse  belonging  to 
the  intestate  from  the  defendant  in  remuneration  of 
services  performed  at  the  request  of  the  defendant  about 

(a)  5  M.  &  Gr.  760.  (b)  12  M.  &  W.  226. 

(c)  10  Exch.  333.         (d)  13  Q.  B.  552.         (c)  8  Ea.  405. 
(/)  1  Salk.  295,  Carth  103,  where  the  case  is  more  fully  reported. 
iff)  4  Ea.  441  ;  see  also,  Bacon  v.  Simpson,  3  M.  &  W.  78. 
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the  funeral  of  the  intestate,  afterwards  administered  to  1872. 
the  intestate  and  brought  trover  against  the  defendant  ^-^v^— ' 

°  °  Sinclair 

for  the  value  of  the  horse  so  received  by  himself  before 

J  Dewar. 

he  became  administrator.  By  Lord  Holt's  opinion,  the 
plaintiff  should  have  recovered  ;  and  he  never  intimated 
that  the  delivery  being  made  by  one  acting  as  an  exe- 
cutor de  son  tort  would  be  a  bar  to  an  action  by  the 
rightful  administrator,  and  the  other  two  Judges  who 
differed  from  him  in  the  conclusion  never  questioned  the 
right  of  the  administrator  to  maintain  such  an  action  in 
general,  but  they  held  that  the  plaintiff  being  a  particeps 
criminis  in  the  very  act  he  complained  of  should  not  be 
permitted  to  recover  upon  it  against  the  person  with 
whom  he  had  colluded."  It  would  be  a  strange  thing 
that  a  power  of  attorney  to  act  for  an  administrator, 
given  before  the  grant  should  be  effectual  to  bind  the 
administrator  or  the  estate  after  such  grant,  when  if  a 
man  gives  a  release  and  afterwards  takes  out  letters  of 
administration  it  will  not  bar  him,  because  the  right  was  Judgment, 
not  in  him  at  the  time  of  the  release.  The  judgment  of 
Parke,  B.,  in  Morgan  v.  Thomas  (a),  and  in  the  note  (y) 
to  page  355  of  Williams  Ex.  (3rd  ed.)  is  a  case  noted  in 
which  Abbott,'  C.  J.,  adopted  the  same  view. 

This  alone  is  sufficient  to  dispose  of  the  case  in  my 
opinion,  but  I  ought  to  add  that  I  am  not  at  all  satisfied 
that  the  principle  that  a  power  coupled  with  an  interest 
cannot  be  revoked.  I  refer  to  Walsh  v.  Whitcombe  (b), 
to  the  language  of  Wilde,  0.  J.,  in  Smart  v.  Sandars 
(e),  and  to  De  Comas  v.  Frost  (d). 

I  think  the  decree  should  have  been  in  favour  of  the 
plaintiff. 

Hagarty,  C.  J.— It  amounts,  I  think,  to  this,  that  a 
person  intending  to  obtain  a  particular  authority  over 

(a)  8  Exch.  305.    (b)  2  Esp.  N.  P.  C.  565.    (c)  5  C.  B.  at  pp.  916,  917. 
(d)  11  Jur.  N.  S.  417  ;  3  Moo.  P.  C.  N.  S.  158,  S.  C. 
9 — VOL.  XIX.  GR. 
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1872.  an  estate  makes  an  arrangement  which  she  could  only 
make  with  such  authority.  Prior  to  obtaining  such 
authority  she  expressly  revokes  the  proposed  arrange- 
ment. It  could  only  be  as  administratrix  that  there 
could  be  any  reason  or  value  for  her  doing  as  she  did ; 
creating  an  authority  coupled  with  an  interest.  In  her 
natural  capacity  she  had  no  liability  for  the  debts  of  the 
estate.  Admitting  the  entire  doctrine  of  ratifying  a  lien 
I  do  not  see  it  helps  here. 

When  she  became  administratrix  she  had  revoked  as 
far  as  she  could  any  authority  to  Dewar.  It  is  granted 
that  she  could  have  ratified  the  prior  act,  but  she  never 
did  so. 

Gwynne,  J. — On  the  3rd  January,  1868,  the  defend- 
ant executed  the  mortgage  to  and  in  favor  of  Donald 
Sinclair,  deceased. 


Judgment. 


On  the  3rd  March,  1868,  Donald  Sinclair  died  intes- 
tate leaving  Dugald  Sinclair  and  Mary  Baxter,  widow, 
his  brother  and  sister,  and  next  of  kin  him  surviving. 

On  the  24th  October,  1868,  letters  of  administration 
of  the  estate  of  the  said  Donald  Sinclair  were  granted 
to  him  and  Mary  Baxter. 

On  the  4th  March,  1869,  the  defendant  paid  to  his 
father,  Alexander  Dewar,  professedly  as  agent  of'  the 
said  Mary  Baxter,  as  such  administratrix  with  full 
knowledge  and  notice  that  she  had  withdrawn  any  agency 
theretofore  conferred  upon  him,  the  sum  of  $140  which 
then  came  due  under  the  above  mortgage  ;  and  at  the 
time  of  such  payment,  as  the  learned  Chancellor  has 
found  as  a  fact,  the  defendant's  father  had  notice  that 
the  said  Mary  Baxter  had  revoked  the  authority,  which 
she  had  invested  him  with,  to  receive  the  money,  if  she 
had  ever  invested  him  with  any  such  authority. 
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The  only  question  is,  as  it  appears  to  me,  was  Alex-  1872. 
ander  Dewar,  agent  of  the  administratrix,  to  receive  the  V^^|~T' 
money  when  the  defendant  paid  him  $140  ?   if  he  was, 
the  payment  was  good,  and  the  defendant  is  discharged  ; 
if  not,  the  payment  was  unauthorized,  and  did  not 
discharge  him.    I  think  the  finding  of  the  learned  Chan- 
cellor is  conclusive  that  the  defendant  was  well  aware, 
when  he  so  paid  the  money  to  his  father,  that  the 
administratrix  had  withdrawn  any  authority  which  he 
may  have  before  had ;  that  such  finding  excludes  all 
question  as  to  the  validity  of  the  payment.    It  was  in 
that  case  knowingly  made  by  the  defendant  to  a  person 
not  authorized  to  receive  it.   I  attach  no  weight  whatever 
to  the  fact  that  the  instrument  executed  by  Mrs.  Baxter 
to  Alexander  Dewar,  when  on  the  eve  of  obtaining  these 
letters  of  administration,  was  under  seal,  for  she,  not 
being  then  administratrix,  could  pass  no  interest  in  the 
intestate's  estate  to  Alexander  Dewar,  and  the  whole 
operation  of  the  authority  therein  contained  could  be  Judgment, 
only  to  enable  him  on  her  behalf  to  receive  for  her  the 
assets  of  the  estate,  to  be  accounted  for  to  her  when  she 
should  obtain  the  letters  of  administration,  and  the  seal 
to  the  instrument  gave  it  no  greater  force  than  if  Alexan- 
der Dewar  had  been  appointed  by  Mrs.  Baxter  by  a  letter 
without  seal  to  receive  on  her  behalf  such  assets.  The 
question  which  arises  here  is  not  if  Alexander  Dewar,  in 
virtue  of  an  appointment  as  agent  of  Mrs.  Baxter  to 
receive  such  assets,  and  before  any  revocation  of  such 
agency,  had  received  the  $140  before  the  letters  of 
administration  had  issued,  whether  such  payment  could 
be  set  up  as  a  defence  to  an  action  at  the  suit  of  Mrs. 
Baxter  as  administratrix  after  letters  of  administration 
had  issued :  the  simple  point  here  is,  was  Alexander 
Dewar  agent  of  the  administratrix  on  the  4th  January, 
1869,  when  he  received  the  money,  and  had  he  then 
authority  to  receive  it  ?  and  that  is  a  question  of  pure 
fact  which  on  the  evidence  is  determined  against  the 
defendant. 
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1872.  Strong,  V.  C. — Two  questions  only  seem  to  have 
^ — been  raised  at  the  hearing  of  this  cause  in  the  Court 

Sinclair  °  _ 

„ T-      below.    One  was,  as  to  whether  the  transfer  of  the 

Dewar.  7 

mortgage  to  the  plaintiff  conferred  a  sufficient  title  to 
maintain  this  suit.  The  other,  whether  the  power  of 
attorney  of  the  27th  July,  1868,  gave  the  attorney 
Alexander  Dewar  an  authority  coupled  with  an  interest, 
and  therefore  an  authority  not  revocable  by  the  instru- 
ment of  the  2nd  October,  1868.  The  Chancellor  de- 
termined the  first  of  these  points  against  the  defendant ; 
the  second  in  his  favour.  There  can  be  no  doubt  but 
that  the  bond  executed  by  the  plaintiff  constituted  a 
valuable  consideration  for  the  assignment  of  the  mort- 
gage. With  reference  to  the  power  of  attorney,  if  it 
was  effectual,  it  is  clear,  upon  the  facts  found  to  be 
proved,  that  it  was  irrevocable.  But  upon  this  appeal 
the  plaintiff  insists  upon  a  ground  which  does  not  appear 
to  have  been  touched  upon  in  the  Court  below.  He  now 
judgment,  contends  that  this  power  of  attorney  having  been  given 
by  Mary  Baxter  before  she  was  appointed  administra- 
trix, and  never  having  been  confirmed  afterwards  was 
wholly  inoperative,  and  therefore  insufficient  to  author- 
ize the  payment  to  Alexander  Dewar  of  the  instalment 
of  the  mortgage  paid  to  him  by  the  mortgagor  on  the 
4th  January,  1869.  An  instrument  like  this  letter  of 
attorney  given  to  a  creditor  by  a  debtor,  with  a  view  to 
the  satisfaction  of  the  debt  out  of  the  moneys  recovered 
under  it,  is  in  law  regarded  as  a  power  coupled  with  an 
interest,  and  therefore  one  wThich  the  constituent  cannot 
revoke,  and  the  attorney  is  said  to  be  procurator  in  rem 
mam  ;  but  in  a  Court  of  Equity  such  an  instrument 
operates  as  an  equitable  assignment,  and  would  therefore 
in  this  forum  be  unaffected  even  by  the  death  of  the  con- 
stituent, though  at  law  that  event  would  undoubtedly 
annul  it.  This  Court  is  therefore  called  upon  to  deter- 
mine what  is  the  effect,  in  equity,  of  such  an  instrument 
as  this,  executed  before  administration  granted,  by  the 
person  who  subsequently  procures  administration.  I 
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consider  a  transaction  of  this  nature,  a  dealing  with  a  1872. 
"  right  and  credit"  belonging  to  the  estate  of  the  intes-  v-~v~->' 

°  .  .  Sinclair 

tate,  to  stand  on  precisely  the  same  footing  as  an 
alienation  of  chattel  property,  and  that  if  the  act  done 
before  administration  is  not  binding  in  one  case,  neither 
can  it  be  in  the  other.  In  the  case  of  an  executor,  his 
act  before  proving  the  will  is  no  doubt  made  valid  by 
the  relation  of  probate  subsequently  obtained.  In 
Sykesv.  Syhesia)  Montague  Smith,  J.,  says  "Executors 
before  probate  can  do  almost  anything  incident  to  their 
office  ;  probate  is  only  evidence  and  not  the  source  of 
their  title  and  the  proof  of  this  is,  that  an  action  could 
be  brought  by  them  before  probate,  and  that  if  probate 
was  taken  out  time  enough  for  profert,  according  to  the 
old  practice,  that  was  sufficient.  They  can  even  sell  the 
property  of  the  testator."  But  a  grant  of  administra- 
tion is  not  a  mere  confirmation  of  a  title  derived  from 
the  intestate,  or  even  from  the  law,  but  the  origin  of 
the  title  itself :  Wanhford  v.  Wankford  (b).  Therefore  judgment, 
upon  principle  I  should  have  thought  it  very  plain  that 
nothing  done  by  the  administrator  before  he  acquired 
his  title  as  such,  could  bind  him,  since  it  could  not  be 
said  to  have  been  done  in  the  exercise  of  an  office  which 
had  not  at  the  time  been  conferred  upon  him,  and  in  his 
ministerial  capacity  he  could  not  be  affected  as  by  an 
estoppel  by  an  act  which  might  have  bound  him  in  that 
way  personally.  And  this  conclusion  is,  I  think,  borne 
out  by  the  authorities. 

If  it  be  true,  as  it  has  been  sometimes  laid  down, 
that  an  administrator  may  before  obtaining  letters  of 
administration  do  any  act  which  is  for  the  benefit  of 
the  estate,  this  cannot  apply  in  the  present  case  to 
make  valid  what  is  virtually  a  transfer  of  part  of  the 
assets.  In  the  late  case  of  Metiers  v.  Brown  {c)  a 
person,  who  afterwards  became  administrator,  made  a 
mortgage  of  leaseholds  belonging  to  an  intestate,  and 


(a)  L.  R.  5  C.  P.  113.       {b)  1  Salk.  299.       (c)  1  H.  &  C.  686. 
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1872.    after  administration  granted  he  was  held  not  bound  by 
v-j^^'  it  in  his  representative  capacity.    In  Doe  v.  Glenn  (a) 
^  v.      the  brother  of  an  intestate  who  died  entitled  to  a  lease- 

Dewar. 

hold  interest  subject  to  a  condition  of  re-entry  for  non- 
payment of  rent  took  it  upon  himself  to  waive  a  demand 
under  the  statute,  and  to  surrender  possession  to  the 
landlord,  but  he  was  held  not  to  be  bound  by  this  in  an 
action  of  ejectment  which  as  rightful  administrator 
under  a  grant  subsequently  obtained  he  brought  to  regain 
the  possession.  In  Holland  v.  King  (b)  notice  before 
letters  of  administration  by  the  person  who  afterwards 
obtained  them,  was  held  insufficient  under  the  provisions 
of  a  partnership  deed  which  authorized  the  personal 
representative  of  a  deceased  partner  to  succeed  him  in 
the  business  upon  giving  such  a  notice.  It  was  there 
most  distinctly  held  that  letters  of  administration  have 
not  relation  back.  Steivart  v.  Edmunds  (e)  was  a  case 
where  an  intestate  had  deposited  plate  for  safe 
judgment,  custody,  and  died  indebted  to  the  depositee  •  the  per- 
son who  afterwards  became  administrator  agreed  that 
the  deposit  should  be  converted  into  a  pledge,  and  the 
plate  be  retained  for  the  debt,  but  on  his  obtaining 
administration  he  was  held  not  bound  by  this  agreement. 
It  is  true  that  this  is  opposed  to  the  old  case  of  White- 
hall v.  Squire  (d),  which  was  similar  in  its  circumstances, 
but  in  this  last  case  Holt,  C.  J.,  dissented,  and  it  must 
be  considered  as  overruled  by  Steivart  v.  Edmunds,  in 
which  case  it  was  cited.  These  decisions,  to  which  may 
be  added  the  case  of  Morgan  v.  Thomas  (e),  and  the  high 
authority  of  Sir  E.  Vaughan  Williams,  in  his  work  on 
Executors  (ed.  6)  p.  389  et.  seq.,  establish  that  Mary 
Baxter  did  not  by  the  power  of  attorney  debar  herself 
from  the  right  of  enforcing  payment  at  law  of  this  mort- 
gage after  she  became  administratrix ;  and  I  can  see 
no  reason,   and  I  find  no  authority  to  shew,  why  a 


(a)  1  A.  &  E.  49.  (b)  6  C.  B.  727. 

(c)  Wms.  Exrs.  (6th  ed.)  392,  (in  note.) 

(d)  1  Salk.  195.  (e)  8  Exch.  302: 
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different  rule  on  this  point  should  prevail  at  law  and  in  1872. 
equity. 

It  was  argued  that  Hill  v.  Curtis  (a)  is  in  favour  of 
the  defendant.  I  do  not  so  understand  that  case. 
Kenrick  v.  Burges  (b)  which  is  cited  there  is  beyond 
all  question  distinctly  overruled  by  the  later  authorities 
already  referred  to.  But  it  appears  plain  that  the  prin- 
ciple on  which  Vice  Chancellor  Wood  proceeded  in  Hill 
v.  Curtis  was,  that  the  acts  of  the  agents  before  adminis- 
tration were  for  the  benefit  of  the  estate,  and  were 
moreover  ratified  by  the  successive  administrators  after 
administration  granted.  This  appears  from  the  follow- 
ing passage  in  the  judgment :  "  The  case  of  Foster  v. 
Bates  says  that  if  a  person  without  instructions  acting 
on  behalf  of  a  representative,  whoever  he  may  be,  enters 
into  a  contract  for  the  benefit  of  the  intestate's  estate, 
and  that  contract  is  afterwards  ratified  by  the  adminis- 
trator, the  ratification  relates  back  and  is  equivalent  to 
a  prior  authority.  Thus  in  the  absence  of  fraud  I  have 
no  doubt  that  the  administrator  in  this  case  might  adopt 
the  acts  of  the  agent,  and  that  his  subsequent  rightful 
appointment  would  give  validity  to  the  agency."  This 
shews  that  Hill  v.  Curtis  is  distinguishable  from  the 
present  case,  which  must  be  ruled  by  the  authorities  first 
quoted. 

I  am  of  opinion  that  the  payment  by  the  defendant  to 
Alexander  Deivar  was  not  good,  and  that  the  plaintiff  is 
therefore  entitled  to  the  usual  foreclosure  decree. 


Judgment. 


Spraggk,  C. — The  two  points  upon  which  Mr.  Becker 
took  exception  to  the  judgment  given  at  the  hearing, 
may  very  well  be  considered  together.  They  were,  that 
Mary  Baxter  had  not  power  before  the  grant  to  her  of 
letters  of  administration  to  give  the  power  of  attorney 


(a)  L.  R.  1  Eq.  L.  90. 


(b)  Moore  126. 
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1872.    to  Dewar :  and  this,  as  an  abstract  proposition,  may  be 
conceded.     The  other  point  was,  that  the  power  was 
_  v-  revocable. 

Dewar. 

All  depends,  in  my  judgment,  upon  the  effect  of  the 
subsequent  grant  of  administration  to  Mary  Baxter. 

There  are  differences  certainly  between  the  position  of 
an  executor  before  probate,  and  of  a  next  of  kin,  or 
other  person  to  whom  administration  may  be  granted, 
before  administration  is  granted  :  the  title  of  the  execu- 
tor vesting  upon  the  death  of  the  testator,  while  the  title 
of  an  administrator  does  not  vest  till  administration 
granted.  The  question  is,  whether  upon  administration 
being  granted  it  does  not  relate  back  to  the  death  of 
the  intestate. 

In  Tharpe  v.  Stallwood  (a)  it  was  held  that  an 
judgment,  administrator  might  maintain  trespass,  for  acts  of  tres- 
pass committed  before  administration  granted.  The 
reason  given  is,  that  otherwise  there  would  be  no  remedy 
for  the  wrong  done  ;  but  that  reason  could  not  have 
prevailed  unless  there  were  title  in  the  administrator 
by  relation. 

The  same  principle  of  title  by  relation  was  established 
very  explicitly  in  Foster  v.  Bates  (5),  where  after 
administration  granted  an  administrator  ratified  a  con- 
tract which  had  been  entered  into  by  a  stranger  after 
the  death  of  an  intestate.  The  Court  held  ibis  ratification 
equivalent  to  a  prior  authorization  ;  and  an  action  upon 
the  contract  was  held  maintainable  by  the  administrator. 
If  the  person  who  entered  into  the  contract  had  himself 
afterwards  obtained  administration  no  ratification  would 
have  been  necessary.  The  language  of  Lord  Wensley- 
dale,  then  Mr.  Baron  Parke,  by  whom  the  judgment  of 


(a)  5  M.  &  G.  760 ;  12  L.  J.  L.  P.  241. 


(6)  12  M,  &  W.  226. 
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the  Court  was  delivered,  was ;  "  It  is  clear  that  the  title 
of  an  administrator,  though  it  does  not  exist  until  the 
grant  of  administration,  relates  back  to  the  time  of  the 
death  of  the  intestate." 

The  case  of  Hill  v.  Curtis  (a)  was  before  the  present 
Lord  Chancellor  and  affirms  the  same  doctrine.  Referring 
to  Sharland  v.  Mildon(b),  before  Sir  James  Wigram,  his 
Lordship  said  :  "  The  case  of  Sharland  v.  Mildon  shews 
that  if  before  administration  is  taken  out  an  agent  is 
employed,  the  agency  is  not  lawful  so  long  as  the 
employer  is  a  wrong-doer.  But  (and  this  I  take  to  be 
Lord  Hatherley's  own  judgment)  if  the  employer  be- 
comes administratrix,  then  all  she  has  done  is  made  right, 
and  all  that  her  agent  has  done  is  made  right  also." 
The  effect  of  this  judgment  is  stated  in  a  note  to  Mr. 
Justice  William's  book  on  the  Law  of  Executors  (c)  to  be, 
that  the  tort  of  the  employer  was  purged  by  his  becom- 
ing administrator,  and  his  order  became  rightful  ab  judgment. 
initio,  so  that  the  agent's  act  was  also  purged. 

To  apply  the  doctrine  of  title  by  relation  to  this  case.  I 
have  said  all  that  I  think  it  necessary  to  say  as  to  the  power 
given  by  Mary  Baxter  to  Dewar  being  a  power  coupled 
with  an  interest,  if  between  parties  acting  sui  juris.  The 
interest  of  Dewar  as  a  creditor  existed  apart  from  the 
power.  The  power  was  the  creature  of  Mary  Baxter, 
and  Dewar  s  interest  fastened  upon  it,  eo  instanti  that  it 
was  given,  and  gave  to  it  a  quality  which  -without  that 
interest  it  did  not  possess,  that  of  being  irrevocable.  As 
between  the  two  it  wras  irrevocable,  and  would  be  so 
whether  the  parties  were  sui  juris,  or  she  administratrix 
of  the  estate.  As  it  was,  before  administration  granted, 
the  power  was  contingent  upon  her  filling  that  character, 
and  would  be  in  abeyance  until  she  filled  it ;  and  if  she 
never  filled  it,  would  be  a  nullity. 


1872. 


(a)  1  L.  R.  Eq.  90.       (6)  5  Hare,  469       (c)  6  Ed.  p.  254,  note  n. 
10 — VOL.  XIX.  GR. 
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1872.  Then  comes  the  question,  what  was  the  effect  of  ad- 
v    v    '  ministration  being  granted  to  her.    The  cases  to  which 

Sinclair  fo  fe  . 

I  have  referred  are  authorities  for  this,  that  upon 

Dewar. 

administration  being  granted  the  title  of  the  administra- 
tor relates  back  to  the  time  of  the  intestate's  death. 
The  reasons  for  these  decisions  may  have  been  the  pre- 
vention of  wrong,  and  therefore  the  quality  of  relation 
was  held  to  be  an  incident  of  administration,  without  its 
being  so  held  these  cases  could  not  have  been  decided  as 
they  were.  Then  there  is  the  judgment  of  Lord  Wens- 
ley  dale  who  held  the  doctrine  to  bo  "  clear." 

It  appears  to  me  that  the  necessary  effect  of  this 
doctrine  is  to  set  up,  or  "make  right,"  as  Lord  Hatherley 
puts  it,  what  has  been  done  by  the  administrator  ;  with 
the  same  effect  and  in  the  same  order,  as  if  it  had  been 
done  after  administration  granted ;  or,  in  other  words, 
as  if  administration  had  been  granted  before  the  acts 
judgment,  done.  The  word  "  relation"  ex  vi  termini  imports  this, 
and  the  words  4 s  rightful  ab  initio"  can  have  no  other 
meaning. 

Further,  it  seems  to  be  a  necessary  result  of  the 
doctrine,  that  the  title  of  the  administrator  relates  back  : 
that  all  his  acts,  "in  the  absence  of  fraud,''  to  use  the 
language  of  Lord  Hatherley  (a),  are  validated ;  he  had 
title,  L  e.,  authority  to  do  whatever  an  administrator 
might  rightfully  do. 

It  may  be  conceded  that  at  the  time  when  Mary 
Baxter  revoked  the  power  she  had  given  to  Dewar,  there 
existed  no  power  coupled  with  an  interest  in  Dewar. 
This  would  be  because  Mary  Baxter  had  not  then  a  title 
to  do  any  act ;  and  what  she  purported  to  do  was  not 
effectual ;  but  if  so,  there  was  nothing  to  revoke.  Her 
revocation  was  not  more  effectual  than  the  power  she 


(a)  1  L.  R.  Eq.  100. 
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had  given, :  the  interest  of  Dewar  as  a  creditor  was 
existing  all  the  time ;  and  if  the  power,  and  its  revocation 
also,  were  set  up  as  acts  which  the  person  subsequently 
appointed  administrator  had  done,  having  such  authority  ? 
neither  more  nor  less  as  an  administrator  duly  appointed 
would  have  had,  Dewar  would  have  had  his  power  set 
up,  his  interest  being  coupled  with  it :  and  assuming  the 
revocation  to  be  also  set  up,  it  could  be  only  as  an  act 
done  with  the  same  effect  as  if  letters  of  administration 
had  preceded  these  several  acts,  in  which  case  the  revo- 
cation would  be  ineffectual. 

All  this  appears  to  me  to  follow  logically  from  the 

doctrine  as  enunciated  by  Lord   Wensleydale  in  the 

language  that  I  have  quoted,  and  established  by  the 
cases  to  which  I  have  referred. 

I  see  no  reason  why  the  doctrine  should  not  be  applied 
in  this  case.    There  was  no  fraud  in  the  giving  of  the 

°        °  Judgment, 

power  nor  in  anything  connected  with  it :  nor  was  there 
any  detriment  to  the  estate  ;  for  the  debt  to  Dewar  is 
not  disputed.  The  estate  is  not  indeed  any  party  to  this 
question.  As  between  the  plaintiff  and  defendant, 
Deivar  has  certainly  the  better  right.  The  plaintiff  has 
really  no  interest  in  the  question  ;  and  would  be  a  mere 
volunteer  were  it  not  for  the  bond  to  account  referred 
to  in  my  judgment  at  the  hearing.  Dewar  being  a 
creditor  could  himself  have  taken  out  letters  of  adminis- 
tration in  case  the  next  of  kin  had  failed  to  do  so,  or 
could  have  sued  the,  administratrix  for  the  debt.  That 
indeed  he  can  still  do  ;  and  such  being  the  case,  how 
is  the  estate  advantaged  by  this  attempt  to  prevent  his 
paying  himself  ?  He  took  the  power,  as  he  himself  says, 
"  on  these  conditions,  that  I  would  have  to  pay  her 
her  own  share  of  the  money,  and  have  full  liberty  to 
keep  my  share  ;  "  and  this  is  corroborated  by  the  evi- 
dence of  Mr.  Horton  and  by  John,  son  of  Mary  Baxter. 
The  power  was  of  course  revocable  except  in  so  far  as  it 
was  coupled  with  Dewar' s  interest. 


1872. 
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1872.  Further,  this  power  was  given  on  the  occasion  of  the  ap- 
plication  by  Mary  Baxter  for  administration,  and  the  appli- 
cation  was  made  and  the  affidavit  sworn  before  the  power 
of  attorney,  but  some  delay  occurred  in  getting  out  the 
letters.  Moreover  money  was  paid,  or  rather  advanced 
to  her  by  Dewar.  It  was  nothing  less  than  bad  faith 
on  the  part  of  Mary  Baxter  under  all  these  circum- 
stances to  revoke  the  power  of  attorney. 

The  justice  of  the  case  is  certainly  with  Dewar,  and,  in 
my  judgment,  the  law  also. 


Jardine  v.  Hope. 

Partnership — Interest — Commission — Rendered  accounts. 

In  the  absence  of  a  special  custom  or  an  agreement,  interest  is  not 
usually  allowable  to  a  partner  on  advances  of  capital  made  by  him 
to  the  partnership,  or  for  partnership  purposes. 

Where  parties  entered  into  an  agreement  that  they  should  purchase 
goods  on  joint  account,  and  at  the  joint  risk,  and  that  one  of  the 
parties  should  furnish  the  funds  in  the  first  instance,  it  was  held 
that  interest  could  not  be  charged  on  the  funds  so  furnished. 

In  such  a  case  a  firm  in  Canada  was  to  advance  the  funds,  and  the 
goods  were  to  be  consigned  for  sale  to  their  firm  in  Liverpool,  which 
went  by  a  different  name  : 

Held,  that  they  could  not  charge  commission  on  their  sales. 

Three  months  before  the  filng  of  a  bill  respecting  the  partnership 
accounts  had  been  furnished  in  which  interest  and  commission 
were  charged,  and  none  of  the  partners  had  before  suit  sug- 
gested their  objections  to  those  charges  :  Held,  that  they  were 
not  precluded  by  this  delay  from  objecting  thereto  in  the  suit. 

Appeal  by  the  defendants  Hope  $  Co.,  from  the 
report  of  the  Master  at  Hamilton. 

On  the  9th  October,  1869,  the  appellants  and  their 
co-defendants  Murphy  $  Murray,  agreed  with  the 
plaintiff  to  purchase  from  him  20  tons  of  hops,  to  be 
shipped  to  Liverpool  and  sold  on  joint-account ;  the 
plaintiff  was  to  receive  ten  cents  per  pound ;  and  any 
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profits  beyond  that  were  to  be  divided  into  three  parts,  1872. 
— the  plaintiff  to  have  one  part,  the  appellants  one,  and 
Murphy  $  Murray  one ;  the  loss,  if  any,  was  to  be 
shared  in  the  same  proportion  ;  if  account  sales  were 
not  to  hand  in  four  weeks,  the  other  parties  were  to 
advance  the  plaintiff  $1,000 ;  the  appellants  were  to 
forward  and  attend  to  all  necessary  shipping  orders. 

Shortly  before  the  15th  November  of  the  same  year, 
the  same  parties  entered  into  a  further  agreement  for 
purchasing  additional  quantities  of  hops  on  joint-account, 
for  shipment  to  Liverpool.  The  defendants  Hope  8f 
Co.,  in  their  answer,  set  up  that  this  was  "  a  continua- 
tion of,  and  on  the  same  terms  as  to  profits  and  losses 
as,  the  said  former  venture;  and  there  being  an  apparent 
certainty  of  profits  from  the  first  venture  being  in  the 
hands  of  Wemyss  §  Co.  at  once  (which  was  the  case), 
the  defendants  Adam  Hope  £  Co.,  agreed  to  provide 
the  funds  in  the  first  instance  for  the  purchase  of  the  statement 
hops  for  the  second  venture,  their  understanding  being, 
that  the  second  venture  was  but  a  continuation  of  the 
first  venture,  and  that  the  profits  of  the  first  venture 
were  applicable  to  the  reduction  of  the  amounts  advanced 
in  purchasing  the  hops  of  the  second  venture."  The 
hops  were  purchased  accordingly,  and  were  sold  at  a 
considerable  loss. 

A  decree,  referring  it  to  the  Master  at  Hamilton  to 
take  the  accounts,  was  made  on  the  19th  May,  1871. 
In  November  following,  the  Master  made  the  report  ap- 
pealed from,  and  it  was  thereby  found  that  Hope  $  Co. 
had  advanced  $8,955  23,  and  had  received  $7,157  97, 
leaving  a  balance  in  their  favour  of  $1,797  26  ;  which 
balance  represented  the  loss  on  the  partnership  transac- 
tions, one-third  of  which  was  to  be  borne  by  each  of 
the  three  parties  to  the  adventures. 


The  appeal  against  this  report  was  brought  on  for 
argument  on  the  22nd  February,  1872  ;  and  the  grounds 
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1872.  of  appeal  were,  that  the  Master  had  refused  to  allow 
to  the  appellants  interest  on  their  advances,  or  com- 
mission on  the  sales  in  Liverpool. 

Mr.  S.  Blake,  and  Mr.  Bethune,  for  the  appeal. 

Mr.  Broudfoot,  and  Mr.  Buff,  contra. 

For  the  appellants  it  was  contended  that  as  to  the 
charge  of  interest,  the  evidence  shewed  Hope  $  Co.  were 
in  the  habit  of  discounting  paper,  out  of  the  proceeds  of 
which  they  made  the  advances  required  in  carrying  on 
the  adventures,  and  although  the  advances  by  them  in 
any  way  would,  it  was  submitted,  have  entitled  them  to 
a  charge  for  interest,  the  fact  that  they  themselves  had 
to  pay  this  interest,  in  other  words  discount  on  the  notes 
of  their  customers,  rendered  it  still  more  equitable  that 
the  other  parties  to  the  transaction  should  not  be  heard 
at  this  late  day  to  object  to  the  charge.  .Ex  parte 
Chippendale  [a)  was  relied  upon. 

As  to  the  charge  for  commission,  it  is  right  to  assume 
that  it  is  objected  to  now  only  because  of  there  having 
been  a  loss  sustained  on  the  last  venture.  An  account 
of  sales  was  regularly  furnished  to  the  parties  containing 
this  charge  and  no  objection  was  ever  raised  to  it,  and 
by  the  receipt  and  retention  of  those  accounts  with- 
out any  objection  being  made,  it  will  be  now  considered 
that  the  parties  had  acquiesced  in  them,  and  will  not  be 
heard  to  dispute  them.  The  fact  that  this  commission 
was  to  be  allowed  to  Wemyss  $  Co.  was  one  great  in- 
ducement for  Hope  $  Co.  entering  into  the  arrangement 
under  which  they  were  bound  to  make  advances  of  money 
for  the  purpose  of  carrying  out  the  adventures. 

For  the  respondents  it  was  contended  that  under  the 
circumstances  here  appearing  interest  could  not  be 


statement. 


(a)  4  D.  M.  &G.  19. 
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allowed.  The  American  cases  establish  the  principle  1872. 
that  it  is  only  where  there  has  been  a  course  of  dealing;  v— y^~-^ 

J        .  &  Jardine. 

between  the  parties  or  an  agreement  to  that  effect,  that  v- 

r  °  '  Hope. 

interest  will  be  allowed  upon  advances  made  by  one 
partner  to  the  firm.  Bx  parte  Chippendale  relied  on 
by  the  appellants  is  not  an  authority  for  the  question 
now  raised.  It  is  true  the  dicta  of  Lord  Justice  Kniglit 
Bruce  in  that  case  go  the  length  the  appellants  seek  to 
carry  them,  but  they  were  not  necessary  for  the  decision 
of  that  case.  At  page  35  of  that  report  it  is  said  that 
from  time  to  time  as  advances  were  made  such  advances 
were  made  known  to  the  shareholders  ;  and  being  a  pub- 
lic company  the  Court  there  allowed  the  charge  under 
the  special  circumstances  of  the  case. 

In  Hill  v.  King  (a)  interest  was  not  allowed  on  capital 
brought  in  by  one  partner  although  the  other  had  not 
brought  in  any ;  and  the  judgment  of  the  Court  in 
Cooke  v.  Benbow  (b)  shews  clearly  that  reasons  may  exist  statemeut 
why  one  partner  should  advance  moneys  to  the  firm 
without  being  allowed  interest,  and  the  reasons  there  given 
apply  to  this  case.  As  a  rule  interest  will  in  co-partner- 
ship accounts  be  disallowed  in  the  absence  of  an  agree- 
ment that  it  shall  be  paid.  And  in  W atney  v.  Wells  (c*) 
interest  was  disallowed  even  from  the  time  of  the  dissolu- 
tion of  partnership.  In  fact  the  rule  may  be  broadly 
stated  to  be  that  in  the  absence  of  agreement  to  the 
contrary,  interest  will  in  no  case  be  allowed  on  sums 
advanced  by  one  partner  for  the  purposes  of  the  part- 
nership. 

Acquiescence  is  alleged  here  as  entitling  Hope  $  Go. 
to  their  allowance  of  interest,  and  the  fact  that  the  ac- 
counts were  rendered  charging  interest  and  retained  by 
plaintiff,  is  adduced  as  evidence  of  his  acquiescence  in  the 
charge  :  in  the  absence  of  express  contract  this  is  insuf- 


(a)  9  Jur.  N.  S.  527.  (b)  3  D.  G.  S.  1. 

(c)  L.  K.  2.  Ch.  App.  250. 
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1872.   ficient  to  warrant  the  charge,  Clements  v.  Bowes  (a) 
The  same  is  said  with  respect  to  the  charge  for  com- 

Jardine.         >  1  ° 

mission  ;  but  here  the  plaintiff  was  not  aware  of  the 
identity  of  the  partners  constituting  the  two  firms  ;  to 
make  acquiescence  of  any  avail,  it  must  be  shewn  that 
that  fact  was  known  to  the  other  parties  to  the  adven- 
ture ;  the  result  of  allowing  this  commission  and  interest 
would  be  to  relieve  Hope  §  Co.  from  all  loss  compara- 
tively, while  by  the  articles  of  partnership  it  was  stipu- 
lated that  all  losses  and  profits  should  be  borne  and 
participated  in  by  all  parties  equally  :  Whittle  v. Mc Far- 
lane  (6),  Bentley  v.  Craven  (c),  Davidson  v.  Thirkell  (d), 
were  referred  to. 

March  6.  Mowat,  V.  C. — As  to  interest.  By  the  Common  Law, 
in  the  absence  of  a  special  custom,  or  an  agreement,  a 
debt  did  not  bear  interest ;  and  with  respect  to  partner- 
ship accounts,  it  is  wTell  settled  that  this  rule  applies  to 
advances  of  capital  made  by  a  partner  ;  whatever  the 

judgment.  may  De  as  i0  moneys,  which  can  be  distinguished  as 
being  loans  instead  of  advances  of  capital.  On  that  point 
I  may  refer  to  Cooke  v.  Benbow  (e).  There  Lord  Justice 
Turner  made  the  following  statement  of  the  doctrine : 
"  In  cases  where  it  is  intended  that  partners  should  be 
entitled  to  interest  on  capital  brought  in  by  them,  a 
stipulation  to  that  effect  is  invariably  found  in  the 
articles  of  partnership ;  and  where  no  such  stipulation  is 
found  in  the  articles,  it  cannot  be  assumed  to  have  been 
the  intention  of  the  parties  that  interest  should  be  paid. 
...  I  am  not  aware  of  any  instance  where,  in  taking 
a  partnership  account,  the  Court  has  allowed  interest  on 
capital,  in  the  absence  of  express  contract.  It  would  in 
my  opinion  be  very  mischievous  to  introduce  such  an 
innovation,  the  result  of  which  would  be,  that  in  every 
partnership  account  a  calculation  of  interest  would  have 


{a)  1  Drew  692.  {b)  1  Knapp.  311. 

(c)  18  Beav.  75.  (d)  3  Gr.  330. 

(e)  3  Deg.  J.  &  S.  1.    See  also  Stevens  v.  CqoIc,  6  Jur.  N,  S.  1416, 
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to  be  made  as  often  as  it  appeared  that  any  partner  had 
more  capital  in  the  business  than  he  was  bound  to  keep 
in  it."  Lord  Justice  Knight  Bruce's  judgment  appears 
to  be  to  the, same  effect.  He  said,  "Each  claim  fails  in 
my  judgment  for  defect  of  agreemen." 

The  appellant's  counsel  admitted  that  the  rule  was  so 
with  respect  to  capital;  but  he  argued  that  the  appellants' 
advances  were  advances  which  had  not  been  originally 
contemplated,  were  mere  loans,  and  were  not  advances  of 
capital.  The  answer  of  these  defendants  is  opposed  to 
that  contention,  for  it  is  there  expressly  stated  that 
they,  Hope  Co.,  "  agreed  to  provide  the  funds  in  the 
first  instance  for  the  purchase  of  the  hops  for  the  second 
venture."  I  see  no  way  of  distinguishing  such  advances 
from  advances  of  capital.  It  is  to  be  observed,  too,  that 
nothing  was  said  of  interest  on  the  funds  thus  to  be 
provided ;  nor  of  interest  on  the  $1,000  which  was  to  be 
paid  to  the  plaintiff  under  the  first  agreement  in  case 
the  account  sales  did  not  come  to  hand  in  four  weeks. 

As  to  advances  by  a  partner  in  the  shape  of  temporary 
loans,  there  seems  to  be  no  very  well  settled  rule.  Lord 
Justice  Turner  had  a  very  strong  opinion  against  interest 
even  on  such  loans,  as  appears  from  the  case  already  men- 
tioned (a).  In  the  previous  case  of  Exp.  Ohipperi- 
dale  (5),  Lord  Justice  Knight  Bruce  had  expressed  a 
different  view,  and  then  thought  that  interest  was  allow- 
able there  on  the  ground  of  a  general  rule  to  that  effect 
in  the  case  of  all  partnerships;  while  Lord  Justice 
lurner  thought  it  allowable  on  the  special  circum- 
stances of  the  case  only,  and  added  that  he  had  been 
unable  to  find  reasons  which  were  altogether  satisfactory 
to  his  mind  upon  the  question,  and  that  he  should  hesi- 
tate to  lay  down  any  general  rule  on  the  subject.  Exp. 
Chippendale  was  a  case  of  advances  by  the  directors 

(a)  See  3  DeG.  J.  &  S.  supra;  Ex.  p.  Chippendale,  4  Deg.  McN. 
&  G.  at  43.  (b)  At  36. 

11 — VOL.  XIX.  GR. 
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1872.  (and  some  shareholders)  of  a  public  company,  and  the 
v* — v    '  case  has  been  followed  in  other  cases  of  public  com- 

Jardine  ..... 

n^e  panies  (a).  In  such  cases  it  is  more  easy  to  distinguish 
mere  loans  from  advances  of  capital,  than  it  generally  is 
in  the  case  of  private  partnerships  ;  and  I  have  found  no 
case  of  the  latter  kind  in  which,  in  absence  of  an  agree- 
ment or  of  special  circumstances,  interest  has  been 
allowed  (b).  Mr.  Lindley  expresses  an  opinion  in  favour 
of  the  allowance  generally  (c).  But  the  point  is  imma- 
terial in  the  present  case. 

The  next  question  is,  as  to  the  commission  which  the 
appellants  claim  on  the  sales  at  Liverpool.  The  claim 
is  put  on  the  grounds  of  antecedent  agreement,  and  of 
subsequent  recognition.  Prima  facie  the  commission 
would  not  be  chargeable  (d).  Hope  Co.  have  a  house 
in  Liverpool  consisting  of  the  same  partners,  but  doing 
business  there  under  the  name  of  Wemyss  Co.  The 
Judgment,  difference  of  name  cannot  affect  the  question  of  the  right 
to  commission.  The  evidence  offered  of  agreement  and 
of  subsequent  recognition  was  parol  evidence,  and  was 
conflicting  ;  the  evidence  was  conflicting,  also,  as  to 
whether  the  respondents  were  aware  at  the  time  of  the 
alleged  agreement,  or  of  the  alleged  recognition,  that 
the  two  firms  were  identical ;  and  in  a  case  of  conflicting 
evidence,  the  court  as  a  rule  does  not  interfere  with  the 
Master's  judgment. 

With  respect  to  both  the  interest  and  the  commission, 
the  appellants'  counsel  relied  a  good  deal  on  the  respond- 


{a)  Ex.  p.  Bignold,  22  B.  167;  Troupe's  case,  29  B.  393  ;  Magda- 
lene Steam  Navigation  Company,  Johns.  690;  Lowndes  v.  TheGarnett 
and  Mosely  Gold  Mining  Company  of  America,  3  New  R.  at  604. 

(b)  See  Hart  v.  Clarke,  6  DeG.  McN.  &  G.  254 ;  Stevens  v.  Cook,  5 
Jur.  N.  S.  1415 ;  Watney  v.  Wells,  L.  R.  2  Ch.  250  ;  Rhodes  V.Rhodes, 
6  Jur.  N.  S.  600. 

(c)  Lindley  on  Partnership,  2d  ed.,  p.  772. 

(d)  See  cases  collected  lb.  at  pp.  758,  759. 
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exits'  alleged  acquiescence  in  certain  rendered  accounts  1872. 
in  which  these  charges  were  made.    The  first  account 
which  the  appellants  appear  to  have  rendered  was  on  Hope, 
the  20th  May,  1870  ;  part  only  of  the  hops  had  then 
been  sold  ;  and  all  were  not  sold  until  some  time  after 
the  filing  of  the  defendants'  answer  in  this  suit.  Interest 
was  charged  in  this  account;  and  accounts  were  from 
time  to  time  rendered  to  the  respondents  of  the  sales 
afterwards  made  ;  these  accounts  contained  the  charges 
for  commission.    Murphy  &  Murray  admit  that  they 
did  not  communicate  to  Hope  $  Co-  any  objection  to  any 
thing  in  these  accounts  ;  and  they  assert  that  on  the 
other  hand  they  never  acknowledged  the  correctness  of 
the  accounts.    The  plaintiff  seems  from  the  time  of  re- 
ceiving the  first  account  to  have  disputed  the  right  of  the 
other  parties  to  mix  up  the  accounts  relating  to  the  two 
adventures;  and  claimed  that  other  persons  were  inter- 
ested in  his  third  of  the  first  adventure  (on  which  there 
had  been  a  large  profit)  who  had  no  interest  in  the  Judgment, 
second  (on  which  there  was  a  loss) ;  and  this  dispute  is 
suggested  as  the  reason  why  Murphy  $  Murray  did 
not  point  out  their  own  objections  to  the  accounts.  The 
plaintiff  says  that  he  objected  to  the  charges  for  interest 
and  commission  also ;  but  that  is  contradicted  by  the 
Messrs.  Hope.     He  filed  his  bill  on  the  9th  of  Septem- 
ber, 1870.    Its  object  was  to  make  good  his  claim  to 
have  the  accounts  of  the  first  adventure  kept  separate 
from  those  of  the  second  ;  but  in  this  object  he  failed  ; 
and  the  decree  directed  a  general  reference.    The  ques- 
tion therefore  is,  did  the  omission  of  the  parties  from  the 
27th  of  May  to  the  9th  of  September,  say  three  months, 
to  specify  any  objection  to  the  charges  for  commission 
and  interest  debar  them  from  setting  up  the  objections 
in  this  suit  ?    I  have  looked  at  the  authorities  to  which 
I  was  referred  (a),  and  I  am  of  opinion  that  the  omission 
had  not  that  effect. 

(a)  Lord  Clancarty  v.  La  Touche,  1  B.  &  B.  428;  Taylor  on  Ev., 
708 ;  2  Lind.  on  Part.,  91  Cornp ;  Irving  v.  Young,  IS.  &S.  333  ; 
Clement  v.  Bowes,  1  Drew,  692. 
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1872.       The  result  is,  that  the  appeal  must  be  dismissed  with 


postponed  for  the  convenience  of  the  other  parties. 


In  re  Lawson  and  Hutchinson. 

Arbitration — Award — Irregular  conduct  of  Arbitrators — Practice. 

Where  at  the  commencement  of  a  reference,  L,  the  arbitrator  for  one 
side,  conferred  privately  with  the  parties  who  nominated  him  on  the 
matters  in  question,  and  on  the  evidence  to  be  offered ;  and  con- 
tinued this  course  to  the  end,  it  was  held  that  the  impropriety  was 
not  cured  by  shewing  that  after  the  reference  had  made  some  pro- 
gress, the  other  arbitrator  acted  with  similar  irregularity  on  the 
other  side. 

The  reference  was  to  two  arbitrators,  with  power  for  the  arbitrators 
to  appoint  an  umpire,  who  was  to  make  an  award  if  the  two  arbi- 
trators disagreed  ;  an  umpire  was  accordingly  appointed  ;  and,  the 
arbitrators  differing,  the  umpire  made  an  award : 

Held,  that  each  party  was  entitled  to  the  free  judgment  of  the  two 
arbitrators  on  the  matters  in  difference,  as  a  condition  precedent 
to  the  umpire's  authority  coming  into  force  ;  as  well  as  their  free 
judgment  in  the  appointment  of  the  umpire ;  and  that  the  irregu- 
larity of  the  arbitrator  L's  course  in  holding  private  conferences 
with  one  of  the  parties  was  sufficient  to  avoid  the  award  of  the 
umpire. 

After  the  two  arbitrators  'had  finally  differed,  the  umpire  had  a  pri- 
vate conversation  on  the  subject  of  the  reference  with  the  arbitra- 
tor L.,  in  the  absence  of  the  other  arbitrator  and  of  the  parties  : 
Held,  that,  as  L.  had  acted  as  the  agent  for  one  side,  private  con- 
versation with  Mm  was  as  injurious  and  objectionable  as  private 
conversation  with  the  principals  would  have  been. 

The  Court  allowed  the  party  prejudiced,  to  serve  a  suplementary  no- 
tice embodying  the  objections  as  to  the  course  of  the  umpire  and 
arbitrator  L.,  the  same  having  come  to  light  on  cross-examination, 
and  there  being  strong  reason  for  apprehending  that  the  award  was 
not  a  fair  award. 

It  is  no  objection  to  a  motion  to  set  aside  an  award,  that  the  award 
has  been  made  an  order  of  Court. 


Jardine 


Hope. 


v. 


This  was  a  motion  to  set  aside  an  award,  or  to  refer 
the  same  back. 
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The  submission,  in  pursuance  of  which  the  award  was  1872 
made,  was  between  Robert  Lawson  and  his  wife,  of  the 

Re  Lawson 

one  part,  and  Thomas  Hutchinson  of  the  other  part,  TT  and 

r       7  17  Hutchinson 

and  related  to  the  differences  between  the  parties  respect- 
ing the  estates  of  Jacob  Hutchinson,  deceased,  and 
Sarah,  his  wife,  deceased ;  the  father  and  mother  of 
Mrs.  Lawson  and  Thomas  Hutchinson ;  and  respecting 
certain  advances  which  Thomas  Hutchinson  claimed  to 
have  made  to  his  mother.  The  arbitrators  named  in  the 
submission  were  Neil  0.  Love  and  William  M.  West- 
macott.  They  were  authorized  to  name  an  umpire ; 
they  accordingly  named  William  Hewitt ;  and  the  award 
was  made  by  him, 

Jacob  Hutchinson,  the  father,  had  made  a  will  bear- 
ing date  the  9th  October,  1834,  and  thereby  he  gave  all 
his  estate  real  and  personal  to  his  two  children,  subject 
to  an  annuity  of  X40  to  his  wife ;  and  he  gave  to  her 
the  rents  and  profits  of  his  estate,  for  the  support  and  gtatament 
education  of  his  children  during  their  minority.  The 
widow,  it  appeared,  had  received  the  annuity  from  the 
executor  up  to  1844.  About  that  time  she  com- 
menced receiving  the  rents  of  the  testator's  pro- 
perty ;  and  between  that  time  and  1853,  she  bought 
some  land  on  Terauley  street,  Toronto,  for  $800  ;  and 
erected  thereon  buildings  of  the  value  of  $1,000  or 
$1,100  ;  and  she  expended  $400  on  some  land  belonging 
to  the  testator,  in  Milbrook.  In  1853,  she  became  insane  ; 
and  Thomas  Hutchinson  thenceforward  received  the 
rents  and  supported  her  until  her  death,  in  1871.  He 
supported  his  sister  also  until  her  marriage  in  1856  or 
1857.  Thomas  alleged,  that  the  money  expended  on 
the  two  properties  was  his,  the  produce  of  his  wages  as 
a  carriage  maker  ;  and  that  in  1852,  his  mother  acknow- 
ledged having  $2,000  of  his  in  her  hands.  He  further 
claimed  that  after  entering  into  the  receipt  of  the  rents, 
he  expended  in  the  support  and  care  of  his  mother  and 
sister,  more  than  he  received.    He  therefore  insisted 
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1872.  that  he  was  a  creditor  of  his  mother's  estate,  and  that 
the  amount  coming  to  him  on  this  account  should  be 
paid  to  him  before  any  division  of  the  property. 
His  sister,  on  the  other  hand,  claimed  that  he  was  en- 
titled to  nothing  in  respect  of  his  alleged  advances,  and 
that  the  whole  property  should  be  equally  divided. 

Being  unable  to  settle,  the  arbitration  was  agreed  to. 
Hutchinson  named  Mr.  Westmacott  as  his  arbitrator; 
and  the  Lawsons  named  Mr.  Love,  an  old  and  intimate 
friend  of  theirs.  The  evidence  shewed  that  both  he 
and  Mr.  Westmacott  were  most  respectable  men.  At 
Mr.  Love's  suggestion,  they  proceeded  to  appoint  an 
umpire  before  entering  on  the  arbitration ;  and  he 
suggested  Mr.  Hewitt,  a  merchant  of  the  city,  and 
also  a  very  respectable  man.  Mr.  Westmacott  knew 
Mr.  Hewitt  very  well,  and  therefore  consented  to  his 
appointment  at  once,  without  any  reference  being  made 
to  Hutchinson.  When  Hutchinson  was  informed  of 
the  appointment  by  Westmacott,  he  objected  to  it 
because  of  Heivitt's  close  relations  with  Lawson. 
Westmacott  had  not  been  aware  of  these  ;  but  after 
being  informed  of  them,  he  still  thought  that  Heivitt  could 
be  relied  on  for  deciding  fairly,  notwithstanding  his  re- 
lations with  Lawson;  and,  the  appointment  having  been 
already  made,  the  reference  was  proceeded  with  without 
further  objection.  The  evidence  was  taken  before  all 
three  ;  and,  the  two  arbitrators  finding  afterwards  that 
they  could  not  agree,  the  umpire  made  the  award  in 
question. 

The  award  was  dated  the  9th  December,  1871 ;  and 
the  umpire  thereby  awarded  and  adjudged  that  Hutchin- 
son owed  to  his  mother's  estate  $711.36  ;  that  he 
should  pay  to  his  sister  half  this  sum  ;  that  the  property 
should  be  divided  between  them  equally;  and  that 
Hutchinson  should  pay  the  expenses  of  the  arbi- 
tration. 


Statement. 
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The  umpire  declining  to  disclose  the  purport  of  the  1872. 
award  until  the  costs  were  paid,  Hutchinson  paid  the 
amount,  and  obtained  the  award.    On  the  15th  Decern-  Hutc^son 
ber,  1871,  the  Lawsons  made  the  submission  an  order  of 
Court  ;  and  on  the  19th  the  award  also  was  made  an 
order  of  Court. 

Notice  of  motion  for  setting  aside  the  award,  or 
referring  it  back,  was  given  on  the  23rd  January,  1872, 
and  the  motion  came  on  for  argument  on  the  20th  Feb- 
ruary. 

The  notice  specified  the  following  grounds  for  the 
relief  asked  :  (1.)  That  the  award  was  contrary  to  law  and 
evidence  ;  (2.)  That  the  umpire  had  exceeded  his  author- 
ity in  -.awarding  that  Lawson  was  not  in  any  wise  in- 
debted to  Hutchinson ;  (3.)  That  the  evidence  of  one 
Mrs.  Rawlins  had  been  received  without  her  having 
been  sworn  ;  (4.)  That  Hutchinson  had  not  been  per-  statement, 
mitted  to  have,  or  had  by  the  opposition  of  the  Lawsons 
and  Love  been  prevented  from  having,  the  assistance  of 
a  solicitor  or  counsel  at  the  arbitration;  (5.)  That  a 
reasonable  time  had  not  been  given  to  him  to  produce  the 
books  relating  to  his  father's  estate;  (6.)  That  he  had  dis- 
covered fresh  evidence ;  (7.)  That  the  umpire  was  unfitted, 
from  his  business  and  friendly  relations  with  theLawsons, 
to  discharge  his  duties  as  umpire  with  impartiality  and 
fairness  ;  (8.)  That  the  evidence  and  award  prove  an  un- 
due bias  in  favour  of  the  Lawsons,  amounting  in  law  to 
misconduct  on  his  part ;  and  (9.)  On  grounds  disclosed 
in  the  affidavits  filed. 


On  the  examinations  which  afterwards  took  place  for 
the  purpose  of  the  application,  some  other  facts  came 
out  as  to  the  course  pursued  by  Mr.  Love  and  Mr. 
Hewitt  during  the  arbitration,  and  on  which  facts  ad- 
ditional objections  to  the  award  were  based  in  argu- 
ment. 
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1872.  Laivson  deposed  as  follows  : — "  While  the  arbitration 
v    ^""^  was  going  on,  we  consulted  together  of  course ;  that  is, 

ReLawson  0       0  -  0  7  / 

and     Love  and  I  did  ;  and  we  laid  our  plans  as  to  what  evi- 

Hutchinson.  t  1 

dence  to  produce  to  bring  out  the  truth.  I  went  to  his 
place  to  consult  with  him  ;  he  did  not  come  to  my  place. 
We  consulted  together  about  the  evidence.  Love  had  a 
conversation  with  Mrs.  Lawson  on  the  subject  of  her 
evidence,  I  think  before  she  was  examined.  I  prompted 
Mr.  Love  as  a  rule  as  to  the  questions  he  should  put  to 
Mrs.  Lawson.  She  and  I  consulted  together  about  it, 
as  is  natural,  I  suppose.  We  had  about  fifteen  minutes' 
conversation  with  Love  on  the  occasion  when  Mrs. 
Lawson  had  the  conversation  with  him.  Mr.  Love  ac- 
companied me  to  Price's,  and  had  a  conversation  with  him 
before  he  was  examined.  We  wanted  to  know  what  he. 
could  say.  Price  examined  his  books,  and  gave  us  ex- 
tracts from  them.  He  shewed  us  the  books  from  which 
he  took  the  extracts.  Price  was  afterwards  examined  at 
statement.  Hutchinson  s  instance,  before  the  arbitrators.  He  pro- 
duced his  books.  We  would  have  called  Price  as  a  wit- 
ness, had  we  not  ascertained  that  Hutchinson  had  seen 
Price  and  was  satisfied  with  his  evidence.  Neither  the 
other  arbitrator,  nor  Hewitt,  nor  Hutchinson  was  present 
when  we  saw  Price  on  that  evening," 

Mr.  Love  gave  the  following  account  of  the  same 
matters  : — u  During  the  course  of  the  arbitration,  I  had 
frequent  interviews  with  Mr.  Lawson  about  the  case. 
After  the  arbitration  commenced,  I  had  one  short  inter- 
view at  my  house  with  Mrs.  Lawson  as  to  the  amount 
Thomas  Hutchinson  claimed  to  have  paid  his  mother. 
I  was  rather  staggered,  I  confess,  at  the  large  amount 
he  claimed  to  have  paid.  After  I  was  appointed,  but 
before  the  arbitration  commenced,  I  went  to  see  Mr. 
Price  in  relation  to  this  matter.'7 


Mr.  Hewitt  deposed,  that  pending  the  reference  he 
had  had  no  conversation  with  Lawson  about  the  matters 
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in  difference,  and  that  he  did  not  recollect  having  any  1872. 
with  Mrs.  Laivson.    He  said  further  :  "  I  don't  doubt  ' 

Re  Lawson 

but  that  I  might  have  conversed  with  Love  in  reference  TT  »nd 

°  Hutchinson. 

to  the  arbitration  when  Westmacott  was  not  present.  I 
won't  say  that  I  had  no  conversation  with  Love  about 
the  award  on  the  Thursday  evening,  when  we  walked 
down  together  from  Westmacott' s."  This  meeting  at 
Westmacott' 8  on  Thursday  evening,  was  the  last  before 
the  umpire  made  his  award.  Mr.  Hewitt  stated  also, 
that  he  had  a  conversation  with  Westmacott  once  or 
twice  previously,  when  Love  was  not  present ;  but  that 
nothing  of  any  importance  took  place.  Mr.  Westmacott 
afterwards  wrote  a  note  to  the  umpire,  stating  his  view 
of  what  the  award  should  be  ;  and  suggesting  that  Mr: 
Love  should  do  the  same.  It  does  not  appear  whether 
the  umpire  communicated  this  note  to  Mr.  Love. 

Mr.  Stephens,  for  the  motion. 
Mr.  Moss  and  Mr.  Foster,  contra. 

The  following,  amongst  other  cases,  were  referred  to  : 
Hamilton  v.  Wilson  (a),  Ridoat  v.  Pye  (b),  Allan  v. 
Frances  (c),  Dean  v.  The  Peterborough  and  Gobourg 
Railway  Go.  (d),  Eardley  v.  Otley  (e),  Reynolds  v. 
Askew  (/),  Heming  v.  Swinnerton  (g),  Hogge  v.  Bur- 
gess (A),  Latta  v.  Wallbridge  (i),  Ormes  v.  Beadel  (k), 
Ross  v.  The  Corporation  of  Bruce  (I). 

Mowat,  V.  C. — It  was  not  disputed  that  the  private  March  e. 
conversations  which  Mr.  Love  had  had  with  the  Laivsons 
were  sufficient  prima  facie  to  avoid  any  award  which  Love  U  gmen  " 
could  make  ;  for  it  has  over  and  over  again  been  held, 
both  in  England  and  in  this  country,  that  it  is  illegal 
for  an  arbitrator  to  consider  himself  as  the  agent  of  the 

(a)  4  U.  C.  0.  S.  16.  (b)  IB.  &  P.  91.  (c)  4  D.  &  L.  607. 
(d)  2  Pr  R.  79.  («)  2  Chit.  42.  (  /)  5  Dow.  682.  (g)  Coop,  at 
418.  {h)  2  H.  &  M.  292.  (i)  7  U.  C.  L.  J.  207.  {7c)  2  Giff.  166. 
H)  21  U.  C.  C.  P.  548. 
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1872.  party  who  appoints  him,  or  to  hold  any  private  conversa- 
^T*    '  tion  with  him  or  with  the  witnesses,  on  the  subject  of  the 

He  Lawson  _  *> 

Hutchinson  matters  m  dispute  ;  that  an  arbitrator  is  a  judge,  whose 
duty  it  is  to  be  indifferent  between  the  parties  ;  and  that 
any  such  course  as  took  place  here  on  the  part  of  Mr. 
Love,  however  innocent  in  intention,  avoids  the  award,  (a) 

But  it  was  said  that  Mr.  Westmacott,  in  the  interest 
of  Hutchinson,  transgressed  the  same  rule.  On  the 
other  hand,  it  was  sworn  that  these  irregularities  on  Mr. 
Westmacott' s  part  did  not  begin  until  after  material 
progress  had  been  made  with  the  reference  ;  and  an  ex- 
cuse, though  not  a  sufficient  one,  is  suggested  for  them. 
But  irregularities  of  the  kind  mentioned  on  the  part  of 
an  arbitrator  on  one  side,  are  not  condoned  by  proof  of 
similar  irregularities  on  the  part  of  the  arbitrator  on 
the  other  side.  That  was  expressly  decided  in  Harvey 
v.  Shelton  (b) ;  in  giving  judgment  in  that  case,  Lord 
Langdale  said  : — "  This  is  not  a  matter  of  mere  private 
consideration  between  two  adverse  parties,  but  a  matter 
concerning  the  due  administration  of  justice,  in  which 
all  persons  who  may  ever  chance  to  be  litigant,  in  Courts 
of  justice  or  before  arbitrators,  have  the  strongest 
interest  in  maintaining  that  the  principles  of  justice 
shall  be  carefully  adhered  to  in  every  case." 

That 'case  affords  also  an  answer  to  the  objection  which 
Mr.  Moss  took,  that  after  an  award  is  made  an  order  of 
Court,  a  motion  to  set  aside  the  award  cannot  be  made. 
The  same  objection  was  unsuccessfully  made  in  the  case 
cited  (c) ;  and  I  have  not  found  any  case  in  which  a  differ- 
ent view  was  taken.  If  the  award  is  set  aside,  the 
order  and  all  other  proceedings  founded  on  it  fall  with 
it ;  as  in  the  case  of  the  reversal  of  a  decree. 

(a)  Calcraft  v.  Roebuck,  1  Ves.  Jur.  256 ;  Fetherstone  v.  Cooper, 
9  Ves.  69;  Watson  v.  Duke  of  Northumberland,  11  Ves.  153;  Re, 
Tidswell,  23  Beav.,  2 ;  Haigh  v.  Haigh,  3  Deg.  F.  &  J.,  157. 

(b)  7  Beav.  455;  See  Russell  on  awards,  ed.  of  1870  ;  p.  670. 

(c)  p.  464. 
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It  was  said  that,  the  award  not  having  been  made  by  1872. 
Love,  the  irregularity  of  conferring  with  the  Lawsons  y—y^/ 

.  Y  °  .  ReLawson 

after  his  appointment  became  immaterial.    But  that  is  .  and 

1  1  Hutchinson. 

not  so,  for  he  acted  as  an  arbitrator  in  appointing  the 
umpire ;  and  Hutchinson  had  a  right  to  Mr.  Loves  free 
judgment  on  the  matters  in  difference  also,  as  a  condition 
precedent  to  the  umpire's  authority  coming  into  force. 

As  to  the  private  conversations  between  Mr.  Love  and 
Mr.  Hewitt  on  the  subject  of  the  arbitration  or  award 
in  the  absence  of  Mr.  Westmacott,  I  do  not  know  that 
these  would  have  been  material  if  Mr.  Love  had  not,  in 
the  way  which  he  states,  made  himself  an  agent  for  two 
of  the  parties ;  but,  in  view  of  that  circumstance, 
private  conversation  with  him  was  at  least  as  injurious 
and  objectionable  as  private  conversation  with  the  prin- 
cipals would  have  been. 

These  objections  are  not  specified  in  the  notice  of  Judgment, 
motion,  the  facts  to  which  they  relate  having  come  out 
on  the  cross-examination  of  the  parties  before  the  ex- 
aminer. 


One  objection  specified  in  the  notice  is,  as  to  the  um- 
pire's want  of  authority  to  award  that  Laivson  was  not 
indebted  to  Hutchinson ;  the  transactions  on  which  that 
question  depends  being  partnership  transactions,  and 
having  nothing  to  do  with  the  matters  referred.  But 
it  is  admitted,  that  that  part  of  the  award  is  separable 
from  the  rest. 


The  selection  of  umpire  is  also  objected  to;  and, 
no  doubt,  the  selection  was  an  unfortunate  one,  how- 
ever respectable  and  well-intentioned  the  gentleman 
selected  may  have  been.  The  most  intimate  and  confi- 
dential friend  of  one  of  the  parties  ought  not  to  have 
been  imposed  on  the  other  to  decide,  alone  and  without 
appeal,  the  differences  between  them ;  for  an  unprofes- 
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1872.   sional  person,  unaccustomed  to  judicial  work,  or  to  mental 

V^Y^'  self-examination,  is  very  apt  to  mistake  the  natural  lean- 
Re  Lawson  _  .... 

TT  and  ingsof  his  friendship  for  the  unbiased  judgment  of  his  un- 
derstanding.  Mr.  Hewitt  is  shewn  to  have  had  closer  pri- 
vate relations  with  the  Lawsons  than  their  arbitrator,  Mr. 
Love,  had  had ;  they  had  at  the  time  of  the  arbitration, 
and  had  had  for  many  years  previously,  constant  confi- 
dential and  other  business  and  dealings  together ; 
Hewitt  was  Lawson7  s  standing  indorser  to  a  considerable 
amount ;  they  were  office-bearers  in  the  same  Church ; 
they  had  for  many  years  been  close  friends  ;  and,  in 
fact,  Hewitt  appears  to  have  been  in  every  way  the  most 
intimate  friend  that  Lawson  had.  But  I  do  not  under- 
stand that  this  close  relationship  is  alone  sufficient  to 
render  an  award  by  such  an  umpire  invalid.  When 
Hutchinson  became  aware  of  the  appointment,  it  excited 
his  alarm  and  that  of  his  friends,  and  he  expostulated 
with  Mr.  Westmacott  about  it ;  but  Mr.  Wesimacott  per- 

Judgment.  suaded  him  to  go  on  with  the  arbitration,  and  he  did  so. 

So,  the  successful  opposition  which  was  made  to 
Hutchinson's  having  a  solicitor  present  was  a. great  dis- 
advantage to  him,  especially  in  view  of  the  selection 
made  of  an  umpire ;  but  Hutchinson  seems  to  have 
yielded  to  the  opposition,  instead  of  insisting  on  having 
the  professional  assistance  which  he  desired. 

The  notice  refers  to  the  merits,  also  (a)  ;  and  I  con- 
fess that,  after  repeatedly  reading  the  evidence  which 
was  before  the  arbitrators  and  umpire,  and  such  of  the 
exhibits  as  were  given  to  me,  I  have  been  unable  to  per- 
ceive the  propriety  of  the  umpire's  inference,  that 
Hutchinson  owed  to  the  estate  $711.36  ;  instead  of  being 
a  creditor-— which  had  been  the  only  question  between  the 
parties.  It  is  not  denied  that  the  Lawsons  themselves 
had  never  claimed  that  Hutchinson  was  a  debtor  to  the 


(a)  Widcler  v.  The  Buffalo  and  Lake  Huron  Railway  Co.,  27  U.  C. 
Q .  B .  425,  and  cases  there  referred  to. 
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estate;  and  all  which,  before  the  arbitration  or  during  1872. 
the  arbitration,  they  had  claimed  or  hoped  to  get,  was  v 

7         J  1  °  Re  Lawson 

an  equal  division  of  the  property.    The  case  must  be  a  IIut^son 
very  clear  one  indeed  in  which  an  arbitrator  can  with 
propriety  give  to  a  party  more  than  he  himself  claims. 

If  the  various  figures  which  Hutchinson  gives,  and 
statements  which  he  makes  in  the  affidavits  sworn  for 
the  purpose  of  the  present  application,  are  taken  as 
correct  so  far  as  they  are  not  denied  on  the  other  side, 
the  unfairness  of  the  award  is  clear. 

It  was  by  Mr.  Love,  and  after  the  evidence  had  been 
closed,  that  the  suggestion  was  first  made  thatHutchinson 
was  a  debtor  to  the  estate ;  and  I  cannot  help  thinking 
that  the  calculation  which  brought  out  this  result  was  a 
bit  of  ingenuity  on  Mr.  Loves  part,  adopted  in  conse- 
quence of  what  he  thought  (and  perhaps  justly  thought) 
the  unreasonably  large  claim  which  Hutchinson  made  Judgment, 
against  the  estate ;  and  Mr.  Love  probably  hoped  that 
his  calculation,  when  compared  with  Hutchinson's  claim, 
might  lead  to  a  fair  award  by  the  umpire,  as  a  compromise 
between  the  two.  I  am  satisfied  from  what  Mr.  Love 
says,  that  he  would  not  have  found  against  Mr.  Hutch- 
inson the  large  sum  named  in  the  award,  if  Mr.  Love  had 
made  the  award  himself ;  but,  unfortunately,  Mr.  Hewitt 
adopted  as  his  award  the  suggestion  thus  started  for  the 
first  time  by  Mr.  Love. 

It  is  not  necessary  to  consider  whether  such  an  award, 
when  compared  with  the  evidence,  shews  (without  further 
proof)  bias  and  misconduct  to  the  extent  necessary  on 
the  authority  of  WicUer  v.  The  B.  \L.  H.  Ry.  Go.  in 
the  Court  of  Appeal  (a),  and  the  cases  there  cited,  to 
invalidate  the  award ;  because  I  think  that  I  should  not 
exclude  from  my  consideration  the  objections  founded 


(a)  27  U.  C.  Q.  B. 
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1872.    on  the  admitted  course  of  the  arbitrators  and  umpire. 
J  The  evidence  is  sufficient  to  create  grave  doubts  as 

Ke  Lawson  m 

and     to  the  correctness  of  the  award,  and  is  sufficient  to 

Hutchinson. 

satisfy  me  that  Mr.  Hutchinson  laboured  under  great 
disadvantages  in  consequence  of  the  selection  made  of 
an  umpire,  and  in  consequence  of  being  diverted  from 
obtaining  the  professional  assistance  for  which  that 
selection  created  a  special  necessity;  and,  in  view  of  these 
considerations,  as  well  as  of  the  important  substantial 
character  of  the  new  objections  which  the  evidence  has 
brought  to  light,  I  could  not  with  any  propriety  refuse 
to  Mr.  Hutchinson  the  benefit  of  these  objections  ;  any 
more  than,  in  a  like  case  at  the  hearing  of  a  cause,  I 
would  refuse  leave  to  a  party  to  amend  his  pleading  in 
order  to  let  in  substantial  grounds  of  suit  or  defence, 
shewn  by  the  evidence  of  the  opposite  party,  but  not 
taken  by  the  pleading  filed. 

judgment  ^  necessary  for  this  purpose,  I  shall  give  leave  to 
amend  the  notice  («),  or  (what  would  be  better)  to  serve 
instanter  a  supplementary  notice  containing  the  omitted 
objections;  and,  as  there  is  no  question  about  the  facts, 
and  as  the  objections  have  been  fully  discussed,  I  pre- 
sume that  the  respondents  will  not  desire  an  opportunity 
of  putting  in  further  evidence,  or  of  having  a  further 
argument,  and  that  an  order  may  at  once  be  drawn  up 
setting  aside  the  award. 

I  dare  say  from  the  evidence,  that  a  more  moderate 
award  might  have  been  acquiesced  in  by  Mr.  Hutchinson, 
though  it  had  not  given  him  what  he  claimed;  and  con- 
sidering  all  that  has  occurred,  as  well  as  the  relation  of 
the  principal  parties  as  brother  and  sister,  I  shall  be 
disappointed,  if,  now  that  both  parties  have  had  pro- 
fessional advice,  they  do  not  come  to  some  amicable 
arrangement  without  further  litigation.    In  hope  of  such 


(a)  Vide  Heywood  v.  Waite,  18  W.  R.,  205;  1  Setou,  35,36; 
Darnell's  Pr,  4th  ed.  1456  to  1459,  &c. 
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a  settlement,  I  shall  say  nothing  at  present  as  to  the  1871. 
costs  of  this  application. 


O'DoNOHGUE  V.  UEMBROFF. 

Vendor's  lien— Priority  among  assignees  of  portions  thereof — Petition  to 
amend  decree — Lapse  of  time. 

The  vendor  on  the  sale  of  land  took  promissory  notes  for  the  purchase 
money,  indorsed  and  sold  some  of  them,  and  was  liable  on  these  in 
case  of  non-payment  by  the  makers : 

field,  that  on  the  sale  of  the  property  these  were  entitled  to  priority 
of  payment  over  the  notes  retained  by  the  vendor. 

In  such  a  case  notes  indorsed  without  recourse  are  payable  pari 
passu  with  the  retained  notes. 

A  petition  to  amend  a  decree,  under  the  336th  Consolidated  Order 
after  the  time  within  which  there  could  be  a  re-hearing  without 
leave  may  be  presented,  without  a  prior  application  for  leave  ;  but 
such  a  case  must  be  shewn  on  the  petition  as  would  entitle  the 
petitioner  to  leave,  if  such  an  application  were  made. 

In  1856,  the  defendant  Uembroff,  sold  and  conveyed 
certain  lands,  for  which  he  was  to  be  paid  £2,000  ;  for  statement, 
half  of  which  sum  he  took  a  bond,  and  for  the  other 
half  he  took  seven  promissory  notes  of  the  vendees. 
Having  transferred  some  of  the  notes,  they  became  the 
property  of  the  plaintiff ;  and  on  all  but  one  of  the 
notes  so  transferred  she  held  judgments  against  all  the 
parties  including  Uembroff ;  on  one,  the  plaintiff  had 
a  judgment  against  all  parties  except  Uembroff.  The 
cause  was  heard  before  Vice-Chancellor  Mowat,  on  the 
25th  March,  1871;  and  at  the  close  of  the  argument 
he  decided  the  points  which  had  been  discussed.  The 
following  is  a  note  of  the  judgment  which  his  Honour 
then  pronounced  : — 

"Declare  lien  to  exist  for  the  purchase  money; 
Master  to  take  an  account  of  the  amount  due  on  account 
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1872.  thereof,  and  to  whom  owing  ;  the  executions  to  be  first 
v — v    '  paid   (the   purchase   money  at  sheriff 's   sale  being 

O'Donohgue  r  v  r  .  J  ° 

iiembroff  deducted).  -All  parties,  except  the  Bank  of  Upper 
Canada,  to  add  their  costs  to  their  shares  of  the  debt ; 
parties  will  agree  on  minutes." 

In  settling  the  minutes,  the  plaintiff's  solicitor 
claimed  before  the  Registrar  that  the  decree  should  con- 
tain a  clause  declaring  plaintiff  entitled  to  stand  first  in 
priority  for  the  amount  which  should  be  found  due  to 
her  for  principal,  interest  and  costs ;  and,  the  parties 
differing,  the  point  was  spoken  to  before  the  Vice- 
Chancellor  on  the  5th  of  May.  At  this  time  it  was  by 
mistake  assumed  by  both  parties,  that  the  plaintiff  had 
judgments  against  Iiembroff  on  all  the  promissory  notes 
which  she  held. 


The  Vice-Chancellor  was  of  opinion  that  Hembroff's 
statement,  indorsing  the  notes,  and  thereby  assuming  responsibility 
for  them  to  the  holder,  might  well  imply  as  against  him 
an  agreement  that  the  notes  so  indorsed  and  transferred 
should  have  priority  of  lien  over  the  note  or  notes  which 
Iiembroff  retained,  and  that  the  judgment  against  him, 
not  having  been  impeached,  debarred  him  from  contest- 
ing his  liability  on  the  notes,  or  the  plaintiff's  consequent 
right  to  priority.  His  Honour  thought  it  unreasonable 
that,  when  the  property  came  to  be  sold  to  pay  the  pur- 
chase money,  Iiembroff  should  be  entitled  to  take  any  of 
the  money  until  the  plaintiff,  to  whom  he  was  liable,  had 
been  paid. 

A  declaration  to  the  effect  which  the  plaintiff  asked  was 
therefore  inserted  in  the  decree,  and  the  decree  was 
completed  and  entered  on  the  9th  of  May.  Subsequently 
it  appeared  that  the  evidence  at  the  hearing  did  not  shew 
anything  different  from  what  the  fact  was  in  regard  to 
the  judgments,  and  that  on  one  of  the  plaintiff's  notes 
she  had  no  judgment  against  Iiembroff.    It  was  con- 
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tended  before  the  Master  that  the  language  of  the  decree  1872. 
was  such  that  the  Master  was  not  concluded  to  find 
priority  in  respect  of  this  note.  He  decided  otherwise 
on  the  9th  of  October.  The  cause  had  abated  before 
this  time,  viz.,  on  the  4th  of  October,  by  Hembroff's 
death.  On  the  20th  of  October  his  solicitors,  not  being 
aware  of  his  death,  presented  a  petition  under  the  336lh 
Consolidated  Order,  praying  that  the  decree  might  be 
amended  ;  that  it  might  be  declared  that  the  plaintiff 
was  only  entitled  to  priority  over  the  petitioner  in  respect 
of  the  judgment  recovered  against  him ;  that  it  might 
be  referred  to  the  Master  to  settle  the  priorities  between 
the  plaintiff  and  the  petitioner  in  respect  of  the  judgment 
to  which  the  petitioner  was  not  a  party,  and  the  amount 
due  to  the  petitioner ;  and  that  for  these  purposes  all 
necessary  directions  might  be  given  and  for  further 
relief.  This  petition  had  to  be  abandoned  on  account  of 
the  petitioner's  death.  On  the  15t.h  of  January,  1872, 
the  suit  was  revived  by  the  plaintiff,  and  soon  afterwards 
the  administratrix  of  Hembroff  presented  a  petition  to 
the  same  effect  as  the  prior  petition,  which  came  on  to 
be  argued  before  Vice-Chancellor  Mow  at. 


Mr.  S.  Blake,  for  the  administratrix. 
Mr.  Fitzgerald,  contra. 

Mo wat,  V.  C. — The  plaintiff's  counsel  objected  that  judgment, 
this  petition  was  not  presented  within  the  time  which 
parties  can  re-hear  a  cause  without  leave.  I  see  no  good  March  20' 
reason  for  requiring  a  separate  application  to  be  made 
for  leave  to  present  a  petition  under  the  336th  Order. 
The  petitioner  has  to  shew  that  the  amendment  which 
he  asks  is  proper  in  itself,  and  that  it  should  be  made 
notwithstanding  the  lapse  of  time ;  and  he  can  do  so  as 
well  on  one  application  as  on  two  applications.  Look- 
ing at  the  dates  and  circumstances  here,  leave  to  re-hear 
would  no  doubt  have  been  granted  if  the  amendment 
13 — VOL.  XIX.  GR. 
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1872.    could  only  be  made  on  a  re-hearing,  and  if  leave  to 


v-~y~'  re-hear  for  this  purpose  were  necssary. 

O'Donohgue  r     r  j 

v. 


Hembroff. 


Judgment. 


On  the  merits :  if  Hembroff  was  not  liable  on  his 
indorsement  of  the  note  in  question,  I  do  not  see  any 
sufficient  reason  for  giving  this  note  priority  over  those 
which  Hembroff  retained.  The  lien  being  for  all  the 
notes,  and  arising  at  the  same  time,  and  from  one  and 
the  same  act,  1  think  that  the  proceeds  of  the  property, 
if  insufficient  to  pay  all,  should  be  applied  upon  them 
pari  passu,  except  so  far  as  by  agreement,  express  or 
implied,  Hembroff  has  given  to  any  of  those  which  he 
has  transferred  priority  over  the  others.  I  think  that 
the  decree  should  be  amended  by  restricting  the  decla- 
ration of  priority  to  the  plaintiff's  judgment  against 
Hembroff,  and  referring  it  to  the  Master  to  settle  all 
other  priorities.    No  costs. 


Peers  v.  Allen. 

Tender,  absolute  or  conditional. 

A  tender  of  mortgage  money  with  a  statement  that  the  party  tender- 
ing did  not  consider  that  the  amount  tendered  was  due,  and  that 
the  other  would  thereafter  be  compelled  to  repay  the  excess,  was 
held  not  to  have  been  invalidated  by  this  statement. 

A  tender  to  the  holder  of  a  mortgage  (who  claimed  a  "larger  sum) 
with  a  condition  that  the  mortgage,  on  the  sum  tendered  being 
accepted,  should  be  given  up,  was  held  bad,  as  being  a  conditional 
tender. 

This  was  a  suit  for  the  foreclosure  of  a  mortgage 
dated  7th  January,  1845.  The  plaintiff  was  the  owner  of 
the  mortgage  ;  and  the  defendants  were  the  Owners  of  the 
equity  of  redemption.  The  mortgage  was  between 
other  parties.  On  the  13th  December,  1871,  a  decree 
was  made ;  and  thereby  5  amongst  other  things,  the 
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Master  at  Woodstock  was  directed  to  take  an  account  of 
the  amount  due,  and  to  ascertain  and  state  whether  any 
tender  had  been  made  to  the  plaintiff"  on  account  of  the 
mortgage,  and  when.  Further  directions  and  costs  were 
reserved.  On  the  22nd  February,  1872,  the  Master 
made  his  report,  and  he  thereby  found  that  the  amount 
due  at  that  date  was  $682.99,  and  that  there  had  been 
no  tender. 

Against  this  report  the  defendants  appealed  on  two 
principal  grounds :  (1)  That  the  Master  had  not  given 
them  credit  for  a  sum  of  £53.10,  which  they  claimed ; 
and  (2),  That  the  evidence  was  sufficient  to  prove  a 
tender. 

Mr.  JTodgins,  for  the  appeal. 

Mr.  Huson  Murray,  contra.  ' 

Mowat,  V.  C. — With  respect  to  the  first  point,  the  March  27. 
defendants  claimed,  that  on  the  19th  November,  1855, 

Judgment. 

a  sum  of  <£53  15s.  was  paid  to  the  plaintiff's  assignor 
on  the  mortgage,  and  that  on  the  following  day  a  further 
sum  of  £53  10s.  was  paid.  The  Master  was  of  opinion 
that  but  one  of  these  two  sums  had  been  paid ;  and 
after  giving  judgment  to  that  effect  on  the  evidence 
(which  was  conflicting),  he  refused  to  open  the  case  in 
order  lo  have  the  evidence  of  one  of  the  defendants 
taken  on  commission  in  Manitoba.  I  have  read  the  evi- 
dence carefully,  and  am  of  opinion  that  there  is  no  suffi- 
cient ground  for  reversing  the  Master's  decision,  either 
as  to  the  effect  of  the  evidence  given,  or  as  to  letting  in 
the  further  evidence. 

The  second  objection  to  the  report  was  as  to  the 
tender.  The  Master  thought  the  tender  to  have  been 
technically  bad ;  and  the  question  of  its  sufficiency  as  a 
strict  legal  tender  was  the  point  discussed  before  me. 


1872. 


Peers 

v. 
Allen. 
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1872.       The  evidence  of  the  tender  was  by  the  defendants' 
— '  solicitor,  and  was  as  follows  :  "  On  the  28th  September, 
^      1871,  I  went  to  Blandford  and  told  the  plaintiff  that  I 

Allen.  9  r 

had  the  money  to  pay  off  the  mortgage.  I  think  he 
asked  me  how  much  I  had.  I  said  I  had  $1,500  (which 
I  had).  1  told  him  I  was  ready  to  pay  it  to  him  for  the 
mortgage,  now  in  suit.  He  said  that  his  lawyers  had 
the  mortgage,  and  they  told  him  there  was  $2,200  due 
on  it.  I  then  took  the  money  out,  and  told  him  that  I 
was  ready  to  give  it  to  him.  I  said  that  I  did  not  think 
there  was.  so  much  (meaning  as  $1,500)  due  on  the 
mortgage,  and  that  if  it  turned  out  there  was  not  that 
much  due,  that  he  would  have  to  repay  the  difference. 
We  talked  for  a  while,  and  I  then  said,  'You  had  better 
take  this  money,  and  give  up  the  mortgage.'  He 
refused  to  take  the  money.  A  good  deal  more  was  said, 
but  this  is  the  substance  of  it." 

udgment.  The  Master  construed  this  evidence  as  shewing  that 
the  money  was  offered  on  the  condition,  that  if  the  plain- 
tiff accepted  it  he  was  to  release  or  give  up  the  mort- 
gage. I  think  it  very  probable  that  that  was  the 
solicitor's  meaning  ;  and  that  the  plaintiff  so  understood 
it.  If  he  had  understood  that  the  offer  was  uncon- 
ditional, he  would  probably  have  accepted  the  money ; 
but  what  the  solicitor  told  him  was,  that  he  had  the 
money  to  pay  off  the  mortgage  ;  that  he  was  ready  to 
pay  it  to  the  plaintiff  for  the  mortgage ;  and  again, 
"You  had  better  take  the  money,  and  give  up  the 
mortgage."  If  upon  this  language  there  was  more 
doubt  than  there  seems  to  me  to  be,  there  would  be  great 
difficulty  in  interfering  with  the  Master's  construction  of 
it,  as  he  heard  the  evidence  and  was  the  party  to  decide 
upon  it  as  a  jury  would  at  law. 

The  witness's  warning  that  the  plaintiff  would 
have  to  repay  the  excess  if  it  should  be  proved  after- 
wards that  less  than  $1,500  was  due,  did  not  make  the 
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tender  bad  (a).  But  the  condition,  that  the  plaintiff  1872. 
was  to  waive  any  claim  to  a  further  sum,  clearly  made  ^"^^ 
the  tender  technically  ineffectual. 

The  appeal  must  be  dismissed  with  costs. 


Edwards  v.  Durgen. 

Infants — Past  maintenance. 

It  is  for  the  discretion  of  the  Court,  in  view  of  all  the  circumstances, 
whether  to  allow  for  past  maintenance  out  of  the  corpus  of  an 
infant's  estate  not  intended  by  a  testator  to  be  so  applied. 

A  farmer,  by  his  will,  gave  to  his  widow  his  goods  and  chattels 
absolutely ;  also  an  annuity ;  and  the  use  of  his  homestead  and 
other  real  estate  during  her  widowhood  ;  she  married  again  and 
claimed  to  be  paid  for  the  past  maintenance  of  the  testator's  children 
from  the  time  of  his  death,  out  of  the  corpus  of  the  estate  devised 
to  them  at  twenty-one  and  otherwise.  The  Court,  on  further  direc- 
tions, refused  to  allow  the  claim. 

This  suit  was  by  the  executors  of  the  estate  of  George 
Augustus  Smithy  of  the  township  of  Zone,  yeoman,  who 
died  on  the  22nd  March,  1867.  The  plaintiffs  were  his 
executors.  The  defendants  were  his  widow  and  children, 
and  Thaddeus  H.  Durgen,  with  whom  tho  widow  had  in- 
termarried on  the  9th  June,  1869. 

The  testator,  on  the  day  previous  to  his  decease, 
made  his  will,  and  thereby  gave  to  his  wife  during  her 
widowhood  an  annuity  of  $150,  the  use  of  the  home- 
stead and  farm  where  they  were  living,  and  of  another 
parcel  of  fifteen  acres  in  the  same  township  ;  and  he  gave 
to  her  absolutely  his  farming  implements,  and  imple- 

(a)  Manning  v.  Lunn,  2  C.  &  Kir,  13  ;  Scott  v.  Uxbridge  &  Rick- 
mansworth  Railway  Co.,  L.  R.  1  C.  P.  596  ;  Sweny  v.  Smith,  L.  R. 
7  Eq.  324. 
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1872.   ments  of  trade,  which  were  stated  to  have  been  of  the 
"isdwST  va^ue  °f  $249;  stock,  &c,  belonging  to  his  farm,  which 
Du£en    were  °^  t^ie  va*ue  °f  $391.25,  and  all  his  household  fur- 
niture, wearing  apparel,  and  "  provender,"  &c,  the  value 
of  which  did  not  appear.    Out  of  the  residue  of  his  per- 
sonalty, he  gave  a  legacy  of  $250  to  each  of  his  two 
daughters,   payable   at   twenty-one  (they  were  then 
respectively  five  and  fourteen  years  old);  and  he  directed 
a  farm  to  be  bought  for  his  son  Emery  (then  nine  years 
old),  which  farm  was  to  be  selected  by  Emery,  was 
to  be  of  the  same  value  as  the  estate  devised  to  the  tes- 
tator's sons  George  and  Edward  respectively,and  was  to 
be  bought  for  Emery  when  he  came  of  age.    (It  was 
stated  at  the  bar  that  the  homestead  was  worth  about 
$2000.)  To  Jonas,  his  eldest  son  (then  twelve  years 
old),  he  devised  another  lot  in  Zone,  which  the  testator 
then  owned,  and  which  he  desired  that  Jonas  should  not 
have  the  power  of  disposing  of  until  he  was  twenty-three 
statement,  years  old.    To  George  and  Edward  (then  respectively 
seven  and  two  years  old)  he  gave  the  homestead  after 
their  mother's  death  or  marriage.  The  three  younger 
sons  were  to  perform  certain  services  for  Jonas  in  clear- 
ing up  the  lot  devised  to  him  and  in  building  a  house  on 
it ;   the  obligation  in   respect  of   these  services  the 
testator  made  a  charge  on  the  lands  given  to  the  three 
younger  sons.    The  fifteen  acre  parcel  was  to  be  sold 
after  his  widow's  death  or  marriage,  and  the  proceeds 
were  to  be  added  to  the  personal  estate. 

The  decree  was  made  on  the  13th  April,  1870.  It 
contained  (amongst  other  things)  a  declaration  that  the 
widow  was  entitled  to  dower  in  addition  to  the  benefits 
conferred  on  her  by  the  will';  also  the'directions  usual  in 
an  administration  order  ;  and  a  direction  to  the  Master  to 
"inquire  and  state"  what  would  be  a  proper  allowance 
for  the  maintenance  and  education  of  the  infant  defend- 
ants from  the  time  of  the  testator's  death,  and  for  the 
time  to  come;  and  out  of  what  fund  such  allowance 
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ought  to  be  paid.  Further  directions  and  costs  were  1872. 
reserved. 


The  Master  made  his  report  on  the  29th  July,  1871, 
and  it  thereby  appeared  that  the  outstanding  debts  of 
the  testator  amounted  to  $65  only;  that  the  plaintiffs 
had  in  their  'hands  a  money  balance  of  $401.93,  being 
the  produce'partlyof  rents,  and  partly  of  personalty  ;  and 
that  there  were  mortgages,  promissory  notes,  and  other 
debts,  due  to  the  estate,  to  the  amount  of  about  $3000. 

The  Master  further  reported,  that  $1742  would  be  a 
proper  sum  to  be  allowed  to  the  widow  for  the  past 
maintenance  of  her  children  up  to  the  22nd  July,  1871 ; 
that  that  part  of*  this  sum  which  was  for  the  maintenance 
of  the  two  daughters  more  than  exhausted  the  legacies  ; 
and  the  Master  stated  his  opinion  to  be,  that  there  should 
be  a  sale  of  the  devised  lands,  or  of  so  much  as  was  ne- 
cessary, to  pay  for  the  maintenance  of  the  devisees;  and 
that  as  much  as  necessary  of  the  money  which  the  testa- 
tor gave  to  purchase  a  farm  for  Emery,  should  be  taken 
to  pay  for  his  maintenance  ;  there  being  no  other  funds 
out  of  which  the  said  respective  payments  could  be  made. 

On  further  directions  counsel  for  all  parties  agreed  to 
minutes  in  accordance  with  this  report ;  but  in  the 
interest  of  the  infants  the  Court  reserved  judgment 
for  the  purpose  of  considering  whether  what  was  thus 
asked  for  in  respect  of  their  estate  ought  to  be  granted. 


Edwards 
v. 

Durgen. 


Mr.  Gibson,  for  the  plaintiffs. 

Mr.  S.  Blake,  for  Durgen  and  wife. 

Mr.  Holden,  for  the  infants. 


Mo wat,  V.  C. — Most  of  the  English  cases  on  the  March  26. 
subject  of  past  maintenance  are  collected  in  the  text  judgment. 
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books  (a) ;  and  after  considering  these  cases  and  the 
Canadian  cases  to  which  I  was  referred  (6),  I  have 
arrived  at  the  conclusion  that  I  ought  not  to  sanction 
the  proposed  application  of  the  interests  given  to  the 
children  by  the  testator. 

There  is  no  doubt  that  the  Court  has  power  to  employ 
the  corpus  of  an  infant's  estate  for  his  maintenance ; 
and  that  the  Court  exercises  this  power  wherever  that 
course  is  shewn,  to  the  satisfaction  of  the  Court,  to  be 
more  for  the  infant's  benefit,  than  to  preserve  the  property 
intact  until  the  infant  comes  of  age ;  and  it  is  the 
modern  doctrine,  that  payments  made  by  trustees  or 
executors  out  of  the  corpus  without  the  previous  sanc- 
tion of  the  Court  are  to  be  allowed  where  the  Court 
considers  the  payments  reasonable  and  proper;  and  such 
allowance  may  be  made  whether  the  payments  were  for 
advancement  or  maintenance ;  though  payments  by  way 
judgment  of  advancement  are  more  readily  allowed  than  payments 
by  way  of  maintenance.  In  all  cases,  payments  made 
without  previous  authority  are  made  at  the  risk  of  the 
parties  ;  and  the  allowance  afterwards  is  for  the  discre- 
tion of  the  court  in  view  of  all  the  circumstances. 
In  the  case  of  Re  Hunter  (c)  the  present  Chancellor 
refused  to  allow  any  part  of  a  sum  of  $5773,  which  the 
mother  and  guardian  of  infant  children  had  expended^ 
and  faithfully  expended,  as  the  Chancellor  had  no  doubt, 
for  the  maintenance  and  education  of  the  children ;  and 
which  the  Master  had  reported  was  a  proper  sum  to  be  • 
allowed  to  her.  The  infants  there  were  three  daughters  : 
the  eldest  was  then  twenty,  and  the  youngest  sixteen ; 
the  second  was  married  ;  they  all  had  been  educated  and 


(a)  See  Lewin  on  Trusts,  5  ed.  419,  et  seq.;  Seton  on  Decrees,  ed. 
704,  705,  712  ;  Williams  on  Exrs.  6  ed.  1306,  et  seq. 

(b)  Re  Hunter,  14  Gr.  680;  Buckley  v.  Buckley,  15  Gr.  650;  Ste- 
wart v.  Glasgow,  lb.  653  ;  Fielder  v.  O'Hara,  2!Ch.  Cbamb.  255  ;  Ste- 
wart v.  Fletcher,  16  Gr.  235. 

(c)  14  Gr.  680. 


1872. 

Edwards 
v. 

Durgen. 
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maintained  by  their  mother.  His  Lordship  observed,  1872. 
that  the  effect  of  the  application  would  be  to  leave  the  two 
young  ladies,  of  sixteen  and  twenty,  entirely  destitute ; 
he  had  no  doubt  that  the  mother  had  done  her  best  to 
educate  and  bring  up  her  daughters  well ;  and  he  had  no 
doubt  that  she  intended  to  expend  for  their  benefit,  as 
well  as  her  own,  the  money  which  she  asked  to  be  paid  ; 
but  he  thought  that  it  would  be  very  improvident  to 
make  the  order.  It  appears,  from  the  Chancellor's 
judgment,  that  it  was  given  after  a  consideration  of  the 
authorities. 


In  the  present  case,  I  have  no  doubt  that  the  testator 
considered  that  his  widow  would  be  able  to  contrive  to 
maintain  and  educate  the  children  with  the  provision 
which  he  made  for  her ;  he  left  it  to  her  unshackled  by 
any  trust,  and  the  provision  appears  from  the  report  to 
have  been  about  as  large  as  he  could  have  left  in  that 
way  without  sacrificing  the  capital  which  he  had  Judgment, 
got  together.  He  left  to  her  absolutely  all  his  furniture, 
farm  stock,  and  implements,  besides  "  provender,"  and 
other  articles  ;  and  gave  to  her  during  her  life  or  widow- 
hood an  annuity  of  $150  a  year,  and  the  use  of  the 
homestead  and  farm  where  they  were  living  at  the  time, 
and  of  the  fifteen  acre  parcel.  I  have  no  doubt  that  he 
thought  that  he  was  in  this  way  making  a  provision  for 
his  widow  which  would  enable  her  to  bring  up  their 
children  in  the  way  to  which  they  had  been  accustomed, 
and  which  was  suitable  to  their  condition  in  life ;  and  that 
it  was  for  that  reason  that  he  made  no  express  direction 
as  to  their  maintenance,  but  provided  only  for  their  start 
or  settlement  in  life  when  they  should  reach  maturity.  I 
do  not  suppose  that  her  maintenance  of  them,  at  all  events 
until  after  her  second  marriage,  was  based  on  any  expec- 
tation of  their  property  being  anticipated  to  repay  her,  in 
opposition  to  the  terms  of  the  will.  Many  a  widow  in 
the  same  station  has  brought  up  quite  as  large  and 
young  a  family  respectably  on  a  smaller  provision  than 
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1872.  the  testator  made  for  his  widow;  and  her  duty  to  her 
^TPT^  children  required  that  she  should  do  her  best  to  save  for 

Edwards  >  x 

Durgen  tnera  tne*r  Property,  instead  of  anticipating  it  and  con- 
suming it  in  their  childhood.  Perhaps  she  did  her  best ; 
I  have  no  reason  to  think  that  she  did  not;  or  that  the 
sum  which  she  claims  has  not  been  spent,  over  and  above 
her  and  their  income.  If  there  has  been  such  an  over- 
expenditure,  it  was  imprudent,  and  can  form  no  just 
foundation  for  re-imbursement  out  of  the  scanty  capital 
which  the  testator  reserved  for  their  children's  manhood. 
If  there  had  been  an  annual  income  coming  to  them, 
out  of  which  she  might  be  paid,  the  case  would  be  very 
different.  Or  if  she  had  received  nothing  from  her  hus- 
band's estate,  her  case  would  have  been  stronger  than  it 
is  ;  but  when  I  find  that  he  gave  to  her  almost,  if  not 
quite,  the  whole  income,  and  gave  to  her  absolutely  a  large 
amount  of  goods  and  chattels,  with  the  evident  intention 
and  expectation  that  she  should  see  to  their  children's 
judgment,  upbringing,  I  see  no  propriety  in  a  mode  of  manage- 
ment which,  without  any  previous  authority  for  it,  would 
involve  the  liability  of  the  children  for  "this  large  sum. 
Her  second  marriage  has  no  doubt  created  new  and 
antagonistic  interests ;  and  the  result  is,  demands  on  her 
part  which,  if  I  give  effect  to  them,  would  thwart  the 
testator's  prudent  purposes ;  would  defeat  the  scheme 
on  which  his  will  was  framed ;  would  deprive  the  two 
daughters  of  every  shilling  of  the  legacies  which  they 
were  to  receive  on  coming  of  age,  and  leave  them  hence- 
forward, being  now  of  the  ages  of  nineteen  and  nine,  with 
nothing  either  for  their  future  maintenance,  or  for 
their  settlement  in  life ;  would  involve  a  sale  to  strangers 
of  the  homestead  which  the  testator  desired  to  preserve 
in  the  family ;  would  deprive  all  the  sons  of  the  farms 
which  their  father  desired  that  they  should  have  for 
their  livelihood ;  would  leave  them,  notwithstanding 
these  sales,  to  shift  for  themselves  from  the  age  of 
eighteen  to  that  of  twenty-one  ;  and  would  then  leave 
them  with  but  half,  or  less  than  half,  of  the  small  capital 
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which  their  father  expected  them  to  possess  ;  unless  in  1872. 
the  interval  some  new  necessity  should  scatter  even  this 
small  pittance.  What  is  proposed,  would  fritter  away  the 
greater  part  of  the  children's  little  patrimony,  without 
its  being  shewn  that  they  have  been  any  better  off  since 
their  father's  death  than  they  would  have  been  if  he 
had  left  them  nothing.  It  would  require  a  very  strong 
case  indeed  to  sanction  an  allowance  for  past  main- 
tenance to  this  executrix,  involving  such  results,  without 
any  previous  order  from  the  Court,  or  even  any  previous 
arrangement  with  trustees,  or  the  like,  occupying  the 
position  of  protectors  of  the  children's  interests. 

Considering  the  state  of  the  assets  as  found  by  the 
report,  and  considering  the  other  circumstances  on  which 
I  have  remarked,  and  treating  Re  Hunter  as  an  autho- 
rity, I  am  clear  that  no  part  of  the  claim  for  past 
maintenance  out  of  the  corpus  of  the  estate  can  be 

allowed.  Judgment. 

It  was  suggested  that  the  decree  had  already  decided 
that  this  charge  for  past  maintenance  out  of  the  corpus 
should  be  allowed.  But  that  is  not  so.  When  the 
decree  was  made,  nothing  appeared  as  to  the  income  of 
the  real  estate ;  the  amount  of  the  personal  estate 
was  not  ascertained;  and  all  that  the  decree  directed  on 
this  point  was,  that  the  Master  should  make  inquiries 
and  report.  No  such  claim  for  past  maintenance  had 
been  raised  by  the  pleadings ;  and  the  clause  in  ques- 
tion was  probably  introduced  at  the  instance  of  some  of 
the  parties,  without  being  even  mentioned  to  the  learned 
Judge  whose  name  appears  in  the  margin  of  the 
decree. 


With  respect  to  future  maintenance,  I  do  not  feel  at 
liberty  to  act  on  the  Master's  report.  If,  in  consequence 
of  the  widow's  new  relations,  an  application  of  capital 
has  become  necessary  in  the  interest  of  the  children, 
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1872.  a  scheme  for  the  purpose  should  be  submitted,  and 
VT"V"""'  evidence  given  that  the  children's  interests  require  its 

Edwards  & 


T. 

Durgen. 


adoption.  The  corpus  should  not  be  broken  in  upon, 
even  for  future  maintenance,  unless  it  is  clearly  shewn 
to  be  necessary  for  their  best  interest.  If  the  parties 
concur  in  thinking  it  desirable  to  sell  meanwhile  the 
fifteen  acre  parcel,  that  may  be  done  either  by  tender 
or  in  some  other  inexpensive  way.  The  other  land  is 
not  to  be  disposed  of  at  present. 

I  see  no  objection  to  so  much  of  the  minutes  agreed 
to  as  directs  payment  of  the  creditors  Thomas  and 
Smith;  also  payment  to  Mrs.  Durgen  of  $214.52,  being 
balance  found  in  her  favor  as  executrix ;  payment  of 
judgment.  ^ne  arrears  of  her  annuity  until  her  marriage ;  and  pay- 
ment of  the  costs  to  this  time,  except  the  costs  of  the 
claim  for  maintenance,  as  to  which  I  give  to  the  defend- 
ants Durgen  no  costs. 


Carradice  v.  Currie. 

Fraudulent  conveyances — Preferences — Statute  22  Vic,  ch.  26,  sec.  18. 

Adequacy  of  consideration  is  not  necessary  to  maintain  a  transaction 
under  the  13th  Elizabeth :  though  in  some  cases  the  inadequacy 
may  afford  some  evidence  of  guilty  knowledge.  But  a  conveyance 
by  a  father  to  his  son  in  consideration  of  an  annuity  of  less  value 
than  the  property  conveyed  does  not  suggest  the  son's  guilty  know- 
ledge of  a  fraud  by  his  father  in  the  same  way  that  a  conveyance 
for  an  inadequate  price  to  a  stranger  sometimes  does. 

The  statute  22  Vic,  ch.  26,  sec.  18,  against  preferences,  does  not 
apply  to  a  conveyance  of  real  estate  sold  by  the  debtor  before  his 
insolvency,  but  not  paid  for. 

Application  to  let  in  evidence  after  the  hearing  of  a  cause,  refused  on 
the  circumstances. 

This  was  a  suit  by  an  execution  creditor  of  Duncan 
Currie  to  set  aside,  as  fraudulent  against  creditors,  an 
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assignment  made  by  Duncan  on  the  9th  of  September,  1872. 
1869,  to  his  son  John,  of  the  equitable  interest  of  the 
former  in  certain  land,  which  he  had  contracted  to  pur-  cj-.e 
chase  from  the  Crown,  and  upon  which  the  father  and  son 
were  living.  There  had  been  a  previous  transaction  be- 
tween the  parties,  which  the  plaintiff  admitted  to  be  unim- 
peachable. This  transaction  took  place  on  the  13th  of 
February,  1869.  By  an  instrument  of  that  date  Duncan 
had  agreed  to  sell  to  John,  in  payment  for  his  past 
services,  certain  chattels  for  $379,  and  one-third  of 
certain  stock  at  $31.66,  making  together  $410.66  ;  Dun- 
can further  agreed  to  permit  John  to  have  the  use  for 
three  years  of  the  remaining  two-thirds  of  the  stock 
therein  mentioned,  and  valued  at  $95.00;  and  John 
agreed  to  keep  in  feed  for  Duncan  one  cow,  one  horse,  and 
three  sheep ;  Duncan  was  to  retain  for  his  own  use  one 
half  of  the  dwelling-house  which  the  parties  then  occu- 
pied ;  and  he  agreed  to  sell  to  John  his  interest  in  the 
land  for  $1,000  ;  John  was  to  pay  all  debts  and  demands  statement, 
against  the  land,  and  against  Duncan  personally. 

Some  months  afterwards,  viz.,  on  the  4th  of  Septem- 
ber, 1869,  Angus  Currie,  brother  of  Duncan,  died, 
leaving  a  will,  whereby  he  gave  all  his  estate  to  his 
widow,  and  appointed  her  and  plaintiff  his  executrix  and 
executor.  They  proved  the  will ;  and  on  the  22nd  of 
September,  1869,  they  agreed  to  transfer  the  whole 
estate  to  Duncan  Currie,  in  consideration  of  his  paying 
the  testator's  debts  and  an  annuity  to  the  widow.  The 
transfer  was  made  accordingly.  It  was  in  respect  of 
Duncan  s  liability  under  this  agreement  that  the  plain- 
tiff had  recovered  his  judgment. 

On  the  9th  of  December,  1869,  Duncan  executed  to 
John  a  transfer  of  his  interest  in  the  land,  as  provided 
by  the  agreement  of  February.  On  the  same  day  John 
executed,  and  Duncan  accepted,  a  bond  which  recited 
this  assignment  of  the  land,  and  recited  that  John  had 
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agreed  to  give  therefor  as  follows  :  $80  a  year  ;  the  use  of 
the  orchard  ;  the  half  of  the  house  ;  the  keep  of  one 
horse,  one  cow,  and  four  sheep  ;  stabling  for  the  same, 
in  summer  and  winter ;  firewood  prepared  for  the 
stove  for  the  use  of  the  house  ;  with  free  ingress  and 
egress  to  and  from  the  premises  at  all  times — all  these 
benefits  Duncan  was  to  have  for  his  life,  and  they  were 
to  continue  for  the  benefit  of  his  wife,  if  she  should  sur- 
vive him  ;  and  it  was  further  recited  that  John  agreed  to 
pay  all  the  debts  which  Duncan  had  contracted  before 
the  15th  of  March,  1869 ;  and  to  give  the  use  of  a  cer- 
tian  parcel  of  four  acres  to  his  brother  Lachlan  for  life, 
if  Lachlan  should  fall  into  indigent  circumstances.  The 
bond  was  conditioned  for  the  performance  of  the  agree- 
ment thus  recited. 

The  cause  came  on  to  be  heard  before  Vice-Chancellor 
Strong  at  Guelph,  when  the  Court  dismissed  the  plain- 
tiff's bill  with  costs. 

Subsequently  an  application  was  made  by  the  plaintiff 
on  petition,  before  the  same  learned  Judge,  for  an  order 
to  allow  the  plaintiff  to  produce  further  evidence,  and  to 
proceed  to  another  hearing  of  the  cause.  This  applica- 
tion the  Vice-Chancellor  refused  with  costs. 

The  plaintiff  thereupon  reheard  the  cause,  as  also  the 
order  refusing  such  application. 

Mr.  S.  Blake  and  Mr.  Ferguson,  for  the  plaintiff. 

Mr.  Moss,  for  the  defendants. 

The  judgment  of  the  Court  was  delivered  by 

Mowat,  V.  C. — If  Duncan  made  the  bargain  of  De- 
cember, with  a  view  to  delay  or  defeat  the  enforcement 
of  the  liability  for  which  the  plaintiff  has  recovered 
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judgment,  still,  if  John  had  no  notice  of  the  fraud,  the  1872. 
transaction  being  for  value  was  valid.  ^~v^ 

°  Carradice 

v. 
Currie. 

Now,  John  denies*  notice.  He  denies  that  he  even 
had  notice  of  his  father's  having  made  any  agreement, 
or  incurred  any  liability,  in  respect  of  the  estate  of 
Angus  ;  and  my  brother  Strong,  before  whom  the  cause 
was  heard,  was  of  opinion  that  John  had  not  notice.  It 
is  not  suggested  that  Duncan  owed  any  other  debt,  or 
contemplated  incurring  any  debt ;  and,  though  the  case 
is  not  free  from  suspicious  circumstances  in  regard  to 
the  debt  in  question,  there  is  not  enough  in  these  cir- 
cumstances to  permit  us  to  reverse  the  finding  of  the 
Judge  who  heard  the  evidence. 

The  consideration  which  John  contracted  to  give  in 
lieu  of  the  $1,000,  was  an  annuity  of  $80  a  year  as  long 
as  either  Duncan  or  his  wife  should  live,  with  firewood 
and  the  use  of  the  orchard.  Most  of  the  other  things  judgment 
agreed  to  in  December,  Duncan  was  by  the  previous  agree- 
ment entitled  to  in  addition  to  the  $1,000.  These  new 
obligations  of  Johns  were  an  inadequate  consideration 
for  the  $1,000  ;  but  no  authority  was  cited,  and  no 
principle  was  suggested,  which  would  justify  us  in  hold- 
ing that  the  inadequacy  of  the  consideration  made  the 
transaction  void  as  against  a  creditor.  Adequacy  of 
consideration  is  not  necessary  to  maintain  a  transaction 
under  the  13  Elizabeth  (a) ;  though  in  some  cases  the 
inadequacy  may  afford  some  evidence  of  guilty  know- 
ledge (b).  But  a  conveyance  by  a  father  to  his  son  in 
consideration  of  an  annuity  of  less  value  than  the  pro- 
perty conveyed  does  not  suggest  guilty  knowledge  of  a 
fraud  by  the  grantor,  in  the  same  way  that  a  conveyance 
for  an  inadequate  price  to  a  stranger  sometimes  does. 

(a)  Nunn.  v.  Wilsmore,  8  T.  R.  529 ;  Holmes  v.  Penny,  3K.&J.  90 ; 
Reaume  v.  Guichard,  6  U.  C.  C.  P.,  170;  Thompson  v.  Webster,  4 
DeG.  &  J.  600. 

(b)  Lee  v.  Hart,  10  Exch.  at  560,  S.  C.  11  Exch.  880. 
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1872.  The  Consol.  Stat.,  22  Vic,  ch.  26,  sec.  18,  also  was 
relied  on  for  the  plaintiff.  It  has  been  frequently  held 
that  that  enactment  does  not  apply  to  a  conveyance  of 
real  estate.  I  am  not  aware  of  any  decision  as  to  the 
particular  case  of  a  vendor's  interest  after  he  had  con- 
tracted to  sell ;  but  the  same  policy  which  excluded  other 
interests  in  real  estate  from  the  operation  of  the  act, 
seems  to  apply  to  interests  of  this  kind  also. 

No  relief  is  asked  on  the  footing  of  the  transaction  of 
December  being  a  valid  transaction. 

The  plaintiff  has  appealed  also  from  an  order  of  my 
learned  brother  dismissing  a  petition  praying  to  be 
allowed  to  put  in  further  evidence.  The  plaintiff 
wishes  to  examine  three  witnesses  who  were  not 
examined  at  the  hearing.  The  first  of  these  is  the 
plaintiff,  who  represents  himself  as  remembering  a  con- 
judgment.  versation  with  John,  which  did  not  occur  to  his  mind 
until  after  the  hearing ;  the  second  witness  is  a  clerk  of 
the  plaintiff's  solicitor,  who  tells  a  conversation  he  had 
with  John,  when  serving  him  with  some  papers  since  the 
hearing  ;  and  the  third  witness  is  a  person  who  speaks 
to  a  conversation  he  had  with  John  before  the  9th  of 
December.  John  has  denied  the  material  parts  of  the 
statements  made  in  the  affidavits  of  all  three.  It  would 
be  impossible  to  admit  the  first  two,  if  they  stood  alone. 
As  to  the  third  witness  I  am  satisfied  that  the  plaintiff  did 
not  know  anything  of  his  testimony  until  after  the  hearing 
and  that  there  was  no  want  of  diligence  on  the  plaintiff's 
part.  But,  considering  the  danger  of  opening  a  case  in 
order  to  let  in  supplementary  evidence  of  a  conversation; 
considering  this  conversation  is  spoken  to  by  one  witness 
only  ;  that  his  knowledge  of  John  was  extremely  slight ; 
that  the  witnesses's  cross-examination  suggests  great 
doubt  whether  he  has  not  mistaken  another  member  of 
the  family  for  John  ;  and  that  there  are  numerous  dis- 
crepancies between  the  witness's  affidavit  and  cross- 
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examination,  indicating  vagueness  and  inaccuracy  of  1872. 
recollection  on  his  part.    I  cannot  say  that  the  learned 
Vice-Chancellor,  who  had  heard  the  other  witnesses  give 

to  Currie. 

their  evidence,  was  wrong  in  not  opening  the  case  at  this 
stage,  in  order  to  hear  this  witness,  any  more  than  the 
other  two. 

Per  Cur. — Both  appeals  dismissed  with  costs. 


Baker  v.  Dawbarn. 

Partnership — Separate  estate — Fraud  on  copartners — Dower — Mortgage. 

The  rule  inEquity,as  well  as  in  Bankruptcy,  is,  that  the  separate  estate 
of  a  partner  is  to  be  applied  first  in  discharge  of  his  separate  debts  ; 
and,  in  applying  this  rule,  money  paid  by  co-partners  on  a  liability 
created  by  the  fraud  of  the  partner  towards  them,  is  treated  as  a 
separate  debt,  provable  and  payable  pari  passu  with  the  other 
separate  creditors,  of  such  partner,  in  case  of  his  death  insolvent. 

The  mere  liability  so  fraudulently  created  cannot  be  proved  against 
the  separate  estate  as  a  debt  until  the  liability  is  paid,  or  until  some- 
thing equivalent  to  payment  takes  place.  Where  the  fraud  was  in 
the  use  of  the  partnership  name  on  bills,  the  other  partners  becom- 
ing insolvent,  the  holders  of  the  bills  proved  them  against  the  part- 
nership estate  ;  the  assignee,  in  a  suit  for  administering  the 
separate  estate  of  the  guilty  partner,  claimed  to  prove  the  amount 
against  the  separate  estate  ;  but  the  Master  restricted  the  proof  to 
the  expected  dividend  from  the  partnership  estate  and  the  separate 
estate  of  the  surviving  partners;  and  the  Court  held  that  the  assignee 
was  not  entitled  to  prove  for  a  larger  sum. 

Where  a  wife  joins  in  a  mortgage,  and,  on  the  death  of  the  husband, 
there  are  not  sufficient  assets  for  the  payment  of  all  his  debts,  the 
widow  is  not  entitled  to  have  the  mortgage  debt  paid  in  full  out  of 
the  assets,  to  the  prejudice  of  creditors. 

Administration  order — Further  directions. 

The  plaintiff  was  the  widow  and  administratrix  of  John 
Howard  Baker.    She  obtained  the  usual  administration 
order  on  the  11th  of  October,  1871,  on  notice  to  Charles 
15 — VOL.  XIX.  GR. 
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1872.   Dawbarn  and  Jacob  Denton  Tripp ,  surviving  partners 
~*B^*"'  and  creditors  of  the  deceased.    They  having  become 
y-      insolvent  under  the  Act,  the  matter  was,  on  the  18th  of 

Dawbarn. 

October,  revived  against  John  Kerr,  their  assignee.  On 
the  21st  of  January,  1872,  the  Master  made  his  Report 
and  thereby  found,  among  other  things,  that  Kerr  had 
preferred  a  claim  to  rank  for  $24,573.78,  being  the 
amount  proved  against  the  partnership  estate  in  insol- 
vency of  Dawbarn  <f*  Co.,  whereof  Baker  was,  during  his 
lifetime,  a  partner;  it  appearing  that  the  said  sum  was  in 
respect  of  drafts  and  bills  of  exchange  which  Baker  had 
discounted  for  his  own  benefit,  making  use  of  the  name 
of  the  firm  to  procure  the  discounts  ;  and,  it  appearing 
that  the  said  estate  in  insolvency  would  not  pay  a  divi- 
dend in  full  upon  such  claim,  the  Master  restricted  the 
claim  to  so  much  of  the  sum  as  should  be  paid  in  the 
proceedings  in  insolvency  ;  no  dividend  therein  having 
as  yet  been  declared. 

Statement. 

On  further  directions  two  questions  were  argued  ; 
one  was  as  to  the  propriety  of  this  finding,  and  the 
other  as  to  a  claim  of  the  widow  to  have  certain  mort- 
gages in  which  she  had  joined  during  her  husband's  life- 
time paid  out  of  his  personal  estate  in  priority  to 
creditors.  It  was  admitted  that  the  estate  of  the  de-  1 
ceased  was  insolvent ;  and  counsel  for  the  administratrix 
and  for  the  separate  creditors  of  Baker  (for  whom  the 
Master  had  named  a  separate  solicitor)  did  not  dispute 
that,  under  the  circumstances,  Kerr  was  entitled  to  prove 
in  common  with  the  separate  creditors  of  Baker  to  the 
extent  allowed  by  the  Master ;  but  counsel  for  Kerr 
claimed  that  he  was  entitled  to  rank  for  his  whole  claim. 

Mr.  Bead,  Q.  C,  for  the  plaintiff. 

Mr.  Snelling  and  Mr.  Wardrope,  for  Kerr. 


Mr.  iS.  Gr.  Wood,  for  the  creditors  of  Baker. 
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Mr.  J.  H.  McDonald,  for  W.  Paterson.  1872. 

Baker 

Mowat,  V.  G. — The  general  rule  both  in  bankruptcy  Daw^arn 
and  in  equity  has  long  been  settled  to  be,  that  the  separ- 
ate estate  of  a  partner  is  to  be  applied  first  in  discharge  APril  2- 
of  his  separate  debts,  and  that  it  is  the  surplus  only  to 
which'  joint  creditors  of  the  partnership  are  entitled. 
The  rule  was  explained  by  Lord  Justice  Turner  in 
Lodge  v.  Prichard  (a)  as  follows:  "This  rule  may  per- 
haps proceed  on  this  ground,  that  the  joint  estate  is 
clearly  liable  both  at  law  and  in  equity  for  the  joint 
debts — at  law,  by  reason  of  the  survivorship  ;  and  in 
equity,  by  virtue  of  the  rights  of  the  partners  inter  se 
to  have  it  so  applied  ;  and  that  the  separate  estate  is  as 
clearly  liable  both  at  law  and  in  equity  for  the  separate 
debts  ;  and  that  the  carrying  over  of  the  surplus  of 
the  one  estate  to  the  other,  although  it  may  not  strictly 
work  out  the  rights,  may  afford  the  best  means  of  adjust- 
ing the  complications  which  arise  from  the  joint  estate  judgment, 
being  liable  to  the  separate  debts  only  so  far  as  the 
interest  of  the  partners  from  whom  the  debts  may  be 
due  may  extend,  and  from  the  separate  estates,  if  taken 
for  the  joint  debts,  having  recourse  over  against  the 
joint  estates,  and  which  arise  also  from  the  equities  be- 
tween the  parties ;  but  whether  this  rule  is  strictly  cor- 
rect it  is  not  for  us  to  say.  It  has  undoubtedly  been 
adopted  and  acted  upon  by  successive  Chancellors  for  a 
very  great  length  of  time,  and  we  cannot  now  alter  it. 
According  to  this  rule,  therefore,  joint  creditors  cannot 
touch  the  separate  estate  until  after  payment  in  full  of 
the  separate  debts.  They  take  the  surplus  only  after 
payment  of  those  debts."  His  Lordship  added:  "The 
jurisdiction  in  bankruptcy  is  equitable  as  well  as  legal. 
The  rights  of  creditors  therefore  as  settled  in  bankruptcy 
must  be  taken  to  be  settled  with  reference  to  their  equi- 
table as  well  as  to  their  legal  rights  ;  and  this  being  so 


(a)  1  D.  J.  &  S.  at  613. 
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these  rules  must,  as  it  seems  to  me,  be  held  to  apply  no 
less  to  cases  in  which  estates  fall  to  be  administered  in 
equity  than  to  cases  in  which  they  fall  to  be  administered 
in  bankruptcy." 

I  understand  that  Baker's  individual  name  does  not 
appear  on  any  of  the  drafts  or  bills  in  respect  of  which 
the  claim  of  his  partners  arises  ;  and  that  it  is  conceded 
that  the  holders  cannot  claim  to  be  separate  creditors  of 
Baker.    But  the  assignee's  claim  is  founded  upon  the 
argument  that,  as  between  Baker  and  his  partners,  the 
amount  in  question  is  under  the  circumstances  a  separate 
debt,  and  provable  as  such  by  them  or  their  assignee  ; 
that,  Baker  s  use  of  the  partnership  name  having  been 
wrongful ;  there  having  been  in  either  the  expressed  or 
the  implied  terms  of  their  agreement  a  prohibition  of  such 
an  act ;  and,  it  having  been  done  without  their  knowledge 
consent,  privity,  or  subsequent  approbation ;  and  to  the 
judgment,  intent  to  apply  partnership  funds  to  his  own  private 
purposes;  their  liability  was  created  by  a  fraud  on  them, 
and  gave  them  a  right  to  treat  the  claim  in  question  as 
a  separate  debt  against  Baker  s  separate  estate,  accord- 
ing to  the  authority  of  ex  parte  Harris  (a)  and  other 
cases.    To  the  extent  of  the  sums  paid,  the  case  resembles 
that  in  ex  'parte  Yonge  (b)  as  thus  put  by  Lord  Eldon  : 
"  In  this  case  Slaney  (the  wrongdoer)  pledges  the 
partnership  credit ;  as  he  might  with  respect  to  third 
persons ;  but  he  pledges  it  for  a  debt,  the  benefit 
of  which  he  took  entirely  to  himself.     As  between 
him  and  the  partnership  there  is  no  doubt  that  he 
was  first  liable.    It  is  true,  as  Mr.  Leach  has  urged, 
that  the  two  cannot  be  represented  as  the  creditors 
of  Slaney  in  respect  of  this  transaction ;  as  in  fact 
the  three  are  so  ;  he  being  one  of  them  ;  but  equity  will 
modify  the  transaction,  and  put  it  in  such  circumstances 
that  the  equitable  remedy  of  the  two  solvent  partners 


(a)  2  V.  &  B.  214. 


(6)  3  V.  &  B.  at  40. 
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shall  not  be  defeated  by  the  fact  that  they  may  not  have  1872. 
the  legal  remedy."  In  that  case,  the  debts  had  all  been  v^^' 
paid  by  the  injured  partners ;  the  Lord  Chancellor  in  Da^arn 
his  judgment  repeatedly  alluded  to  that  fact ;  and  the 
fact  seems  upon  the  authorities  to  be  material.  A 
surety's  right  to  prove  in  bankruptcy  is  confined  to  the 
sums  which  he  has  paid  or  satisfied.  If  Dawbarn  $ 
Tripp  had  not  become  insolvent,  they  certainly  would 
not  have  been  entitled  to  recover  this  large  amount 
without  having  first  paid  it,  or  having  done  what  was 
equivalent  to  payment ;  and  their  insolvency  cannot 
create  rights  against  the  separate  estate  of  their  partner 
which  before  insolvency  they  did  not  themselves  possess. 
It  had  been  held  in  some  cases  that  an  indemnity  was 
equivalent  to  payment ;  but  after  great  consideration 
Lord  Melon,  in  Ex  parte  Moore  (a),  negatived  that  view. 

A  surety  is  entitled  to  file  a  bill  against  his  principal 
to  compel  him  to  pay  the  debt  to  the  creditor ;  and  judgment 
Dawbarn  $  Tripp  might  before  Baker's  death  have  filed 
a  like  bill  against  Baker,  had  they  discovered  the  wrong 
in  time.  If  by  means  of  such  a  bill  Kerr  could  have 
established  his  present  claim,  the  Master  might  have 
allowed  the  claim  without  the  expense  of  such  a  suit  (b). 
But  the  authorities  appear  to  shew  that  the  death  of 
Baker  insolvent  created  a  state  of  things  in  which 
nothing  but  payment  of  the  liability,  or  something  equi- 
valent to  payment,  would  entitle  his  partners  or  their 
assignee  to  what  is  now  sought.  I  find  no  case  which 
would  warrant  a  different  conclusion. 

I  referred  during  the  argument  to  the  Act  of  1865  (<?), 
but  counsel  did  not  contend  that  its  provisions  had  any 
bearing  on  the  point  in  question. 


(a)  2  G.  &  J.  166. 

(6)  Paynter  v.  HorstoD,  3  Mer.  302  ;  McDonald  v. Wright,  12  Gr.  552. 
(c)  29  Vic.  ch.  28,  s.  28.    See  Imp.  Stat.  32  and  33  Vic.  ch.  46,  s.  L 
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1872.       The  other  question  argued  was,  the  claim  of  the  widow 
to  have  the  mortgages  in  which  she  had  joined,  paid  in 

Dawbam  Pri°r^J  to  tne  creditors.  The  passage  in  Park  on 
Dower,  which  is  mentioned  in  Sheppard  v.  Sheppard  (a), 
and  was  relied  on  in  the  present  case  in  support  of  the 
widow's  claim,  does  not  shew  that  the  widow  is  entitled 
against  creditors,  but  refers  only,  as  I  take  it,  to  her 
claims  as  against  the  personal  representatives,  and  the 
heir,  of  her  husband.  The  learned  writer  says  that,  as 
respects  the  personal  estate,  the  dowress  has  like  the  heir 
or  devisee  the  rightmentioned.  Before  the  late  statutes(cV) 
the  heir  or  devisee  could  claim  exoneration  of  the  land 
out  of  the  personal  estate,  but  not  to  the  disappointment 
of  any  creditor  (<?).  It  appears  that  the  widow's  claim  is, 
in  certain  cases,  superior  to  that  of  the  heir,  where 
there  is  a  deficiency  of  personal  estate  to  pay  off  a  mort- 
gage on  land  of  which  she  is  dowable.  These  rights  of 
the  widow  after   executing  a  mortgage  illustrate  the 

judgment,  doctrine  which  I  held  in  Forrest  v.  Lay  cock  (d)  after  a 
full  examination  of  the  authorities,  that,  as  the  law 
stood  before  a  widow  became  dowable  out  of  equitable 
estates  of  which  her  husband  died  seized,  she  did  not 
lose  her  dower  absolutely  by  joining  her  husband  in  a 
mortgage  of  the  land  ;  and  the  passages  which  Mr.  Read 
cited  from  Lord  Redesdale  s  judgment  in  the  House  of 
Lords  (e)  shew  the  same  thing  ;  but  I  apprehend  that  the 
right  which  she  retains  does  not  extend  to  the  exonera- 
tion of  the  mortgaged  estates  from  the  mortgage  out  of 
either  the  personal  estate  or  the  other  real  estate  left  by 
her  insolvent  husband  at  his  death  (/).  If  there  is  thought 
to  be  any  anomaly  in  that,  it  is  not  the  only  anomaly 
in  the  law  of  dower. 


(a)  14  Gr.  at  176.  (b)  29  Vic.  ch.  28,  sec.  33  ;  35  Vic.  ch.  15. 

(c)  See  Wms.  on  Exrs.  6  Eel.  p.  1567. 

(d)  18  Gr.  611.  (e)  1  Bli.  124,  126. 

( f)  See  Thorp  v.  Richards  14  Gr.  174  ;  White  v.  Bastedo,  15  Gr,  546. 
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In  re  De  Laronde.  sJ^~L/ 

Probate — Substituted  executor — Renunciation. 

L.  appointed  M.  and  K.  executors  and  trustees  of  his  will  for 
the  management  of  his  property  thereby  bequeathed  (which  was 
personalty)  and  the  payment  of  the  legacies ;  and  he  afterwards 
added  and  signed  a  memorandum  as  follows  :  "If  anything  should 
happen  to  the  trustees,  I  appoint  R.  to  be  one  of  the  trustees."  M. 
proved  the  will ;  after  his  death  K.  renounced: 

Held,  that  JJ/.'s  executor  did  not  represent  the  testator  L.;  and  that  R. 
was  entitled  to  probate. 

This  was  an  appeal  by  Adam  Hudspeth,  executor  of 
the  will  of  Robert  Miles,  against  a  judgment  of  the  Surro- 
gate Court  of  the  provisional  judicial  district  of  Algoma. 

Robert  Miles  was  an  executor  named  in  the  will  of 
Louis  Denis  De  Laronde,  whose  domicile  was  in  Algoma, 
and  who  died  there  on  the  22nd  of  August,  1868. 
Miles  alone  proved  the  will.  The  following  were  the 
terms  of  the  will  appointing  executors  :  "  I  hereby  con-  statement, 
stitute  and  appoint  Robert  Miles,  Esquire,  and  Hector 
Mackenzie,  Esquire  (chief  factors  of  the  aforesaid  Com- 
pany), trustees  and  executors  of  the  execution  of  this  my 
last  will  for  the  management  of  the  property  hereby 
bequeathed.  In  case  anything  should  happen  to  the 
executors  and  trustees,  I  therefore  trust  to  the  gentle- 
man in  the  replacing  of  Sir  George  Simpson  in  the 
company  service  of  the  Hudson  Bay  Company  ;  and  that 
the  annuities  be  paid  to  them  above  mentioned  who  have 
attained  the  age  of  majority,  a  month  after  my  death  ; 
the  others  who  have  not  yet  come  to  the  age  of  majority 
to  be  paid  according  to  their  wants."  The  will  gave 
legacies  to  the  testator's  children,  and  no  annuities  to  any 
one.  What  the  will  called  annuities  were  evidently 
these  legacies.  The  will  was  signed  by  the  testator,  and 
witnessed.  Below  the  signatures  was  the  following 
sentence  signed  by  the  testator :  "If  anything  should 
happen  to  the  trustees,  I  appoint  Qolin  Rankin  to  be 
one  of  the  trustees.   (Signed)  Louis  Denis  De  Laronde.'1 
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1872.  Miles  died  on  the  19th  February,  1870.  On  the  12th 
v  November,  1870,  his  co-executor  McRenzie  renounced 

In  re 

De  Laronde.  probate  of  the  will ;  and  on  the  9th  June,  1871,  the 
appellant  filed  his  petition  to  the  Court  in  Algoma,  pray- 
ing that  the  probate  of  De  Laronde  s  will  might  be 
amended  by  inserting  the  petitioner's  name  in  place  of 
the  name  of  Miles,  and  that  probate  might  be  granted 
to  the  petitioner.  The  application  was  refused  on  the 
ground  that  the  petitioner  was  not  under  the  circum- 
stances entitled  to  represent  the  testator  De  Laronde ; 
and  from  this  judgment  the  present  appeal  was  brought. 

Mr.  S.  Blake,  for  the  appellant. 

April  2.  Mowat,  V.  C. — The  learned  Judge  pointed  out  in  his 
judgment  that,  if  the  petitioner  is  entitled  as  executor 
of  Miles  to  represent  De  Larondes  estate,  it  is  not 
necessary  for  him  to  get  probate  in  his  own  name  of  De 
Laronde's  will ;  and  reference  on  that  point  was  made  to 

Judgment.  L 

Williams  on  Executors  (aj.  It  was  not  suggested  on 
the  appeal  that  that  view  was  incorrect. 

The  learned  Judge  held,  however,  that  McKenzie  not 
having  renounced  until  after  Miles  s  death,  the  executor 
of  the  latter  did  not  represent  De  Laronde 's  estate  ;  and 
in  the  judgment  that  view  is  argued  out  with  great  inge- 
nuity and  force  ;  but  a  different  view  having  been  taken 
of  the  corresponding  English  statute  in  the  case  of  the 
goods  of  Noddings  (b),  (to  the  report  of  which  the  learned 
Judge  had  not  access  when  he  gave  his  judgment),  that 
decision  is  binding  on  us. 

But  there  is  another  ground  on  which  the  decision 
against  the  petitioner's  right  might  have  been  put  with 
effect.  In  the  events  which  happened,  Colin  Rankin 
was  the  person  entitled  to  represent  De  Laronde' 's  estate 


(a)  6th  ed.  pp.  368,  369. 


(/;)  2  Sw.  &  Tristr.  ]5. 
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and  to  take  probate  of  his  will  ;  for  by  our  law  the  1872. 
appointment  of  an  executor  does  not  need  to  be  dated  v"~ 
or  witnessed,  nor  does  the  word  6t  executor"  need  to  beDe  Fronde, 
used.    Any  words  which  indicate  the  wish  of  the  tes- 
tator that  a  person  named  should  have  the  charge  or 
office,  or  the  rights  which  belong  to  an  executor,  are 
sufficient  to  make  him  executor.    In  the  will  this  testator 
used  the  words  "  trustees  and  executors,"  but  he  did  not 
assign  different  duties  to  them  ;  and  the  duties  which  he 
did  assign  to  the  persons  so  designated  are  the  ordi- 
nary duties  of  executors,  viz.,  the  management  of  the  Judgment, 
property  thereby  bequeathed,   and  payment   to  the 
legatees  at  the  periods  and  in  the  manner  which  his  will 
had  specified. 

Appeal  dismissed. 


COLTON  V.  EOOKLEDGE. 

Lease — Contract  for  workpartly  executed — Specific  performance. 

Equity,  now-a-days,  does  not,  as  a  general  rule,  enforce  specifically  a 
contract  between  a  landholder  and  a  builder  for  the  erection  of  a 
house  or  the  like  ;  but  specific  performance  of  agreements  to  exe- 
cute works  is  enforced  in  cases  where  the  plaintiff  shews,  what  the 
Court  considers  to  be,  a  sufficient  ground  of  equity  to  entitle  him  to 
that  relief. 

A  bill  alleged,  that  the  plaintiff  contracted  with  the  defendants  to  lease 
to  them  certain  lands,  and  to  erect  thereon  for  their  use  a  stone 
building  of  a  specified  size  according  to  plans  and  specifications 
furnished  by  the  defendants  ;  that  accordingly  the  plaintiff  had 
expended  $4000  on  the  building,  under  the  superintendence  of  the 
defendants,  and  according  to  plans  furnished  by  them  ;  that  he  had 
done  everything  for  which  the  defendants  had  given  directions  ;  and 
that  the  defendants  had  accepted  the  building  and  taken  possession 
of  part  of  it ;  but  it  appeared  that  the  machinery  was  not  completed 
in  all  respects  : 

Held,  that  the  allegations  of  the  bill,  if  proved,  would  entitle  the  plain- 
tiff to  relief. — [Strong,  V.  C,  dissenting]. 

Rehearing. 
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1872.       The   plaintiff  was  owner  of  certain  land   in  the 
village  of  Gananoque ;    and  of  certain  water  privi- 
„  leges  connected  therewith.    The  defendants  were  paper 

Rookledge.      °  .  . 

manufacturers.  In  April,  1870,  certain  articles  of 
agreement  were  entered  into  by  the  plaintiff  and  defen- 
dants whereby — after  reciting  that  the  defendants,  being 
desirous  of  carrying  on  their  business  at  the  said  village, 
had  applied  to  the  plaintiff  for  the  lease  or  purchase 
of  the  premises,  and  of  a  building  which  they  re- 
quested the  plaintiff  to  erect  for  their  use,  and  that  the 
plaintiff  was  willing,  in  consideration  of  the  stipulations 
thereinafter  contained,  to  erect  such  building,  and  upon 
completion  thereof,  to  lease  or  sell  the  premises  to  the 
defendants, — it  was  agreed,  first :  that  the  plaintiff 
should  erect  on  the  said  land  a  building  of  stone,  146 
feet  by  46,  and  in  all  other  respects  according  to  the 
plans  and  specifications  furnished  to  the  plaintiff  by  the 
defendants,  and  to  do  certain  work  necessary  for  utili- 
Judgment.  zmg  the  water-power,  as  was  particularly  set  out  in 
the  said  articles.  Secondly,  that  the  plaintiff  should 
let  and  the  defendants  should  take,  the  premises  for  the 
term  of  five  years,  from  the  1st  July  then  next,  at  cer- 
tain rents  therein  specified,  payable  in  advance  ;  and, 
Thirdly,  that  upon  the  completion  of  the  said  building, 
a  formal  indenture  of  lease  should  be  executed  by 
both  parties  ;  such  lease  to  contain  covenants  (among 
other  things),  for  carrying  on  the  business,  for  not  re- 
moving the  machinery  which  they  were  to  put  into  the 
building,  and  for  enabling  the  defendants  to  purchase 
the  premises.  It  was  further  agreed,  that,  until  the 
execution  of  the  lease,  the  premises  were  to  be  held 
by  the  defendants  from  the  time  they  should  take  pos- 
session at  the  rent,  and  subject  to  the  covenants  and 
conditions,  to  be  contained  inathe  lease. 

The  bill  further  stated  that,  since  the  making  of  this 
agreement,  the  plaintiff  had  been  engaged  in  erecting  the 
building  according  to  the  *plans  and  verbal  directions 
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given  by  the  defendants  ;  that  two  of  the  defendants  1872. 
were  present  during  nearly  all  the  time,  overseeing  and  "^^^ 
superintending  the  progress  of  the  work  ;  that  no  written  Roo^*ed 
specifications  had  been  furnished  by  the  defendants ; 
that  the  building  and  all  the  works  which  the  plaintiff 
was  to  do  according  to  the  defendants'  directions,  had 
been  completed  so  far  as  such  directions  had  been  given  ; 
that  in  any  matter  remaining  to  be  done,  and  requiring 
the  defendants'  directions,  the  defendants  had  been 
called  upon  to  give  the  directions,  and  had  refused  ;  but 
that  the  plaintiff  was  ready  and  willing  to  complete  such 
work  whenever  directed  by  the  defendants  as  to  the 
mode  in  which  they  required  it  to  be  completed. 

The  bill  further  stated  that,  a  month  before  the  filing 
of  the  bill,  the  defendants  had  brought  to  the  building 
a  large  quantity  of  machinery,  and  had  placed  the 
same  in  one  of  the  rooms  of  the  building  which  had 
been  sufficiently  completed  for  the  purpose  ;  that  the  Judgment, 
defendants  had  taken  possession  of  other  parts  of  the 
building,  and  had  done  work  therein  preparatory  to  the 
reception  of  their  machinery;  that  before  the  1st  of  July, 
the  defendants  removed  this  machinery  and  removed 
their  business  to  Newburgh  ;  that  before  this  time,  the 
defendants  had  accepted  the  building  ;  that  the  plaintiff 
had  tendered  to  them  a  lease  ;  that  the  defendants  had 
refused  to  execute  the  same,  or  to  specifically  perform 
their  agreement  with  the  plaintiff ;  that  the  plaintiff  had 
expended  about  $4,000  on  the  building;  that  the  de- 
fendants had,  by  means  of  the  premises,  thrown  upon 
the  plaintiff's  hands  a  costly  building  which  he  could 
not  sell  or  lease,  and  which  was  useless  for  any  other 
purpose  than  that  for  which  it  had  been  erected  ;  and 
that  the  plaintiff  would  be  unable  to  rent  or  sell  it  for 
any  other  purpose. 


The  bill  prayed  specific  performance  and  other  relief. 
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1872.  The  defendants  answered  the  bill,  and  the  cause  was 
"T^       taken  down  for  hearing  at  Kingston  at  the  Autumn 

Colton  &  & 


Rookledge. 


Sittings,  1871,  before  Vice  Chancellor  Strong,  who 
intimated  an  impression  that  as,  confessedly,  the  work 
which  the  plaintiff  had  by  his  agreement  to  do,  was  not 
completed,  but  something  of  it  remained  to  be  done,  the 
plaintiff  would  not  be  entitled  to  a  decree  though  he 
should  prove  his  case  as  stated  in  the  bill.  The  defen- 
dants' counsel  thereupon  objected  to  any  evidence  being 
gone  into ;  and  the  bill  was  dismissed  with  costs  as  of  a 
demurrer. 

The  question  on  the  re-hearing  was,  whether  the 
opinion  expressed  and  acted  upon,  was  correct.  The 
argument  for  it  was,  that  the  Court  cannot  in  such  a 
case  decree  the  completion  of  the  contract ;  and,  as, 
therefore,  it  cannot  enforce  in  favour  of  the  defendants 
what  the  agreement  provided  for,  no  decree  could  be  made 
as  to  the  rest  of  the  agreement. 

Mr.  Moss  and  Mr.  Machar,  for  the  plaintiff. 

Mr.  S.  BlaJce,  for  defendants. 

April  2.  Mowat,  V.  C. — It  is  quite  true  that  equity  now-a- 
days  does  not,  as  a  general  rule,  enforce  specifically  a 
contract  between  a  landholder  and  a  builder  for  the 
erection  of  a  house  or  the  like,  as  the  Chancellor  shewed 
in  the  late  case  of  Dickson  v.  Covert  (a) ;  and  that  case 
illustrates  the  applicability,  to  all  cases  containing  such 
a  stipulation,  of  the  doctrine  that  specific  performance  is 
in  the  discretion  of  the  Court,  and  is  not  to  be  granted 
where  an  action  at  law  is  the  better  remedy. 

But  on  the  other  hand,  Courts  of  Equity  certainly 
decree  specific  performance  of  agreements  to  execute 
works,  in  cases  where  the  plaintiff  shews  what  the  Courts 


Judgment. 


(a)  17  Gr.  325. 
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consider  to  be  a  sufficient  ground  of  equity  to  entitle  him  1872. 

to  that  relief.    Amongst  the  cases  (passing  by  older 

ones)  in  which  such  relief  has  been  granted,  I  may  RoolJedge 

mention  Price  v.  Penzance  (a),  Powell  v.  South  Wales 

Railway  Co:  (b),  Lytton  v.  The  Great  Western  Ry.  Go. 

(<?),  Hood  v.  North  Eastern  Railway  Co.  (d),  and  Raphael 

v.  Thames  Valley  Railway  Co.  (e),  besides  other  cases  to 

which  I  shall  have  occasion  to  make  a  fuller  reference. 

\ 

In  many  of  the  cases  the  work  was  to  be  performed 
on  land  of  which  the  plaintiffs  were  not  in  possession,  so 
that  they  could  not  do  the  work  themselves.  That  cir- 
cumstance adds  weight  to  every  case  in  which  it  occurs. 
In  The  South  Wales  Railway  Co.  v  Wythes  (/),  the 
learned  Vice-Chancellor  referred  to  it  as  in  part  the 
ground  on  which  previous  decisions  were  sustainable. 
It  is  remarkable  that  the  Lords  Justices,  in  affirming  his 
decree  (g),  did  not  put  the  doctrine  on  that  ground ;  and 
in  the  late  case  of  Gfreene  v.  The  West  Cheshire  Ry .  Co.  judgment. 
(h)  the  work  which  the  Court  decreed  the  defendants  to 
do  was  a  siding  upon  land  belonging  to  the  plaintiffs, 
and  to  be  provided  by  him  for  the  purpose,  "for  the  use, 
and  to  the  reasonable  satisfaction,  of  the  plaintiff."  The 
Vice-Chancellor  (Bacon)  held,  that  the  jurisdiction  was 
not  confined  to  cases  where  the  work  was  to  be  done  on 
the  land  of  the  opposite  party;  he  pointed  out  that 
specific  relief  had'been  refused  in  the  South  Wales  Ry. 
Co.  v.  Wythes,  in  consequence  of  "  the  vague  and  frag- 
mentary nature  of  several  of  the  stipulations  in  the  con- 
tract;" and  he  said  that  there  could  "be  no  doubt  of 
the  power  of  the  Court  to  enforce  such  a  decree,  so  as  to 
ensure  a  full  and  specific  performance  of  the  contract " 
to  make  the  siding.  The  result  is  thus  stated  (i) :  "There 
will  be  a  decree  for  specific  performance  in  the  terms  of 
the  first  paragraph  of  the  prayer  of  the  bill,  the  plaintiff 

(a)  4  H.  506.        (4)  1  JUr.  N.  8.  773.        (c)  2  K.  &  J.  394. 
{d)  L.  R.  8  Eq.  666.     (e)  L.  R.  2  Eq.  37.     {f)  IK.  &  J.  at  200. 
{9)  5  DeG.  McN.  &  G.  880.      (h)  L.R.  13  Eq.  44.     (ij  At  p.  53. 
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1872.  undertaking  to  point  out,  within  one  month,  the  land  on 
^c^itoT^  which  the  siding  is  to  be  made ;  either  party  to  have 
Rooidedge  l*herty  to  apply,  and  the  defendants  to  pay  the  plaintiff' 

his  costs  of  the  suit,  including  the  costs  of  the  motion 

for  injunction." 

In  Cubitt  v.  Smith  (a)  it  appeared  that  the  parties 
had  entered  into  an  agreement  for  a  lease,  one  term  of 
which  was,  that  the  defendant,  the  intended  lessee, 
should  build  a  house  on  the  land  according  to  a  plan ; 
and  Vice  Chancellor  Stuart  decreed  a  specific  perform- 
ance of  the  agreement,  and  ordered  the  defendant  to  erect 
the  house  as  agreed. 

In  other  cases  the  Court  has  decreed  the  specific  per- 
formance of  the  agreement,  with  the  exception  of  the 
defendant's  covenant  to  build ;  and  as  to  that  covenant 
has  given  damages,  the  Court  having  a  discretion  in  the 
Judgment,  matter  (b). 

But  in  the  present  case  the  plaintiff  is  not  seeking  to 
compel  the  defendants  to  build  ;  all  that  the  plaintiff 
wants  is,  the  specific  performance  of  the  defendants'  con- 
tract to  take  a  lease ;  the  building  was  to  be  erected  by 
the  plaintiff  himself.  In  such  a  case  Wells  v.  Maxwell 
(c)  is  an  express  authority  in  his  favor.  There  the 
plaintiff  had  agreed  to  sell  to  the  defendant  a  piece  of 
land,  and  it  was  part  of  the  contract  that  the  plaintiff 
was  to  make  a  new  road,  of  which  the  defendant  was  to 
have  the  use.  The  bill  was  for  specific  performance, 
and  one  of  the  objections  taken  to  a  decree  was,  that  the 
Court  could  not  enforce  the  making  of  the  road.  But 
the  Master  of  the  Rolls  thought  that  it  was  "  impossible 


(a)  10  J.  N.  S.  1123. 

(b)  See  Kay  v.  Johnson,  2  H.  &  M.  118 ;  Soames  v.  Edge,  Johns  669 ; 
Samuda  v.  Lawford  8  Jur.  N.  S.  739 ;  Middleton  v.  Greenwood  2  DeG. 
J.  &  S.  142. 

(c)  32  B.  408. 
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to  support  "  the  objection.  He  referred  to  Storer  v.  The  1872. 
Great  Western  By.  Co.  (a)  and  Sanderson  v.  The  Cocker- 
mouth  By.  Co.  (b)  as  "clearly  instances  in  which  that  had 
been  done  ;"  and  he  added,  that  there  was  "nothing  more 
common  and  ordinary.  If  the  contention  of  the  defend- 
ants were  to  prevail,  it  would  amount  lo  this:  that  when- 
ever a  man  enters  into  a  contract  for  the  sale  or  pur- 
chase of  a  piece  of  land,  and  there  is  anything  to  be  done 
by  either  party,  by  way  of  easement,  or  by  way  of 
accommodation  lo  the  other,  this  Court  cannot  specifi- 
cally enforce  the  contract.  I  am  of  opinion  that  this  is 
not  the  rule  of  the  Court,  and  that  it  is  perfectly  dis- 
tinct from  a  simple  tradesman's  contract,  between  A.  B> 
and  a  builder  to  build  him  a  house,  or  between  A.  B. 
and  a  roadmaker  to  make  him  a  road ;  which  rest  upon 
totally  different  considerations.  It  is  suggested  that  no 
means  exist  by  which  I  could  enforce  it.  The  Court 
has  many  modes  of  enforcing  it  (c)  ;  but  the  simplest 
mode  is  this :  if  the  vendor  refuses  to  perform  it,  I  judgment, 
should  allow  the  purchaser  to  make  the  road,  and  allow 
him  to  deduct  from  the  purchase-money  the  proper 
amount  of  expenses  for  making  it.  What  I 

propose  to  do  upon  that  part  of  the  case  is  this  :  I  think 
I  could  not  come  to  a  satisfactory  conclusion  without 
some  further  evidence  upon  the  subject,  that  the  road 
has  been  completed  to  such  an  extent  as  is  reasonably 
fair,  having  regard  to  the  contract  between  the  parties ; 
but  I  will  require  the  plaintiff  to  undertake  to  do  this 
within  some  reasonable  time  before  the  conveyance  is 
executed,  either  to  the  satisfaction  of  the  defendant,  or 
of  some  surveyor  to  be  appointed  by  the  Court.  There 
must  be  a  decree  for  the  specific  performance  of  the  con- 
tract." This  decree  was  afterwards  affirmed  by  the 
Lords  Justices  (d). 

(a)  3  Rail.  106.  (b)  11  B.  497  ;  2  H.  &  T.  327. 

(c)  See  Storer  v.  G.  W.  Ry.  Co.  2  Y.  &  C.  at  54 ;  &c. 

(d)  9  Jur.  1021.     See  also  Parker  v.  Taswell  4  Jur.  N.  S.  183; 
affirmed  lb.  1006. 
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1872.  The  formal  lease  here  was  to  be  executed  upon  the 
completion  of  the  building  ;  but  if  the  Bill  states  truly, 
that  the  plaintiff  has  expended  $4,000  on  the  building 
under  the  superintendence  and  supervision  of  the  defend- 
ants, and  according  to  the  plans  which  they  furnished, 
and  the  directions  which  from  time  to  time  they  gave ; 
that  he  has  done  and  completed  everything  for  which 
they  have  given  directions  ;  that  they  have  refused  to 
give  any  further  directions  ;  that  before  the  1st  July 
the  defendants  took  possession  and  occupied  portions  of 
the  building,  and  did  some  work  therein ;  that  the 
building  was,  in  fact,  accepted  by  them,  and  that  it  is 
a  building  which  cannot  be  sold  or  leased  to  any  one 
else,  and  is  useless  for  any  other  purpose  than  that 
for  which  it  is  erected  (which  allegations  he  asks  an 
opportunity  of  proving), — I  think  (a)  that  the  defend- 
ants' conduct  has  debarred  them  from  setting  up  that 
the  mere  admission,  that  the  building  is  incomplete  in 
Judgment,  regard  to  some  matters  for  which  they  have  refused  to 
give  directions,  and  which  cannot  be  done  without  their 
directions,  puts  the  plaintiff  out  of  Court.  The  defend- 
ants cannot  take  advantage  of  their  own  wrong.  Indeed, 
they  do  not  in  their  answers  allege  any  incompleteness 
in  the  building  ;  their  complaint  in  regard  to  it  (on  which 
they  are  at  issue  with  the  plaintiff)  is,  that  it  has  been 
badly  built,  and  is  insufficient  to  bear  the  strain  of  their 
machinery,  and  is  insecure  and  unsafe.  This  defence 
recognizes  the  substantial  completion  of  the  building, 
subject  to  the  question  of  its  sufficiency. 

The  pleadings  do  not  shew  any  difficulty  in  regard  to 
the  unfinished  work,  whatever  it  is.  When  in  Wilson  v. 
The  Furness  Railway  Co.  (b)  the  defendants  set  up 
the  difficulty  of  enforcing  an  agreement  of  this  kind,  the 
Vice-Chancellor  (now  Lord  Justice)  Sir  W.  M.  James 
said,  that  "it  would  be  monstrous  if  the  Company, 


(a)  Laird  v.  The  Birkenhead  Railway  Co.  Johns,  at  511,  et  seq. 

(b)  L.  R  9  Eq.  at  33. 
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having  got  the  whole  benefit  of  the  agreement,  could  1872. 
turn  round  and  say,  '  This  h  a  sort  of  thing  which  the 
Court  finds  a  difficulty  in  doing,  and  will  not  do.' 
Rather  than  allow  such  a  gross  piece  of  dishonesty  to 
go  unredressed,  the  Court  would  struggle  with  any 
amount  of  difficulties  in  order  to  perform  the  agree- 
ment." (a) 

I  think  that  the  decree  must  be  set  aside ;  that  the 
plaintiff  should  be  at  liberty  to  take  the  cause  down 
again  for  examination  of  witnesses  and  hearing  ;  that 
the  plaintiff's  costs  of  the  former  hearing,  and  of  rehear- 
ing, should  be  reserved  to  be  then  disposed  of  by  the 
Judge  who  may  hear  the  cause ;  and  that  the  plaintiff's 
deposit  should  be  returned  to  him. 

Spragge,  C. — I  have  perused  the  judgment  of  my 
brother,  Mowat,  and  agree  with  it  to  this  extent — that 
it  is  competent  to  the  Court  to  make  a  decree  for  specific  judgment, 
performance  of  such  an  agreement  as  is  stated  in  the 
bill ;  and  that  evidence  should  have  been  received  in  re- 
spect of  the  issues  raised  by  the  pleadings. 

The  order  indicated  in  the  judgment  of  my  learned 
brother,  is,  I  think,  the  proper  one. 

Strong,  V.  C. — I  adhere  to  the  opinion  which  I  formed 
at  the  hearing  of  this  cause,  and  upon  which  the  decree 
now  re-heard  was  founded  ;  although  I  cannot  but  be 
distrustful  as  to  its  correctness  since  it  differs  from  that 
arrived  at  by  the  other  members  of  the  Court. 

It  appears  on  the  face  of  the  bill,  and  it  was  not  dis- 
puted at  the  hearing  or  on  the  argument  here  on  the 
re-hearing,  that  that  statement  accords  with  the  fact,  that 
in  order  to  carry  this  contract  into  execution,  the  plain- 


ta)  See,  also,  Norris  v.  Jackson,  3  Giff.  396. 
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1872.   tiff  must  perform  certain  works,  provided  for  in  the 
agreement  between  the  parties,  and  that  any  decree 
„      s    which  can  be  made,  must  direct  the  completion  of  these 

Rookledge.  7    m  r 

works.  At  the  hearing,  I  offered  the  plaintiff  leave  to 
amend  by  stating  a  case  which  would  have  entitled  him 
to  a  decree  unobjectionable  on  the  ground  that  it  would 
direct  the  performance  of  a  building  contract,  but  he 
admitted  that  he  was  unable  to  establish  any  such  case, 
and  I  accordingly  dismissed  the  bill  with  the  costs  as  of 
a  demurrer. 


That  I  was  right  in  the  view  which  I  then  took,  is,  I 
think,  established  by  the  case  of  Brace  v.  Wehnert,  (a) 
cited  by  the  learned  counsel  for  the  defendants  in 
argument  on  the  re-hearing. 

That  case  in  its  circumstances  very  much  resembled 
the  present.  There  a  house  of  a  certain  value  Was  to 
Judgment,  be  built  upon  the  land  of  the  plaintiff,  the  intended 
lessor,  by  the  intended  lessee,  according^  a  plan  to  be 
submitted  to,  and  approved  of  by  the  lessor,  who,  there 
as  here,  was  the  plaintiff.  In  that  case,  as  in  the  pres- 
ent, there  had  been  possession  by  the  lessee,  though  for 
a  much  longer  period  than  that  which  these  defendants 
have  had.  The  Master  of  the  Rolls  in  his  judgment, 
says — "  This  contract  is  not  only  vague,  but  it  raises  the 
difficulties  to  be  found  in  all  the  cases  where  a  specific 
performance  is  asked  of  something  which  the  Court  has 
no  means  of  enforcing,  such  as  to  make  repairs,  to  write 
a  book,  or  exercise  a  discretion  which  the  Court  cannot 
exercise.  I  could  never  compel  Mr.  Brace  to  approve 
of  a  particular  plan  if  submitted  to  him  by  the  defen- 
dant. If  I  were  to  say  he  was  bound  to  approve  of  any 
plan  which  is  reasonable  (and  which  I  think  I  could  not 
do),  how  could  I  determine  upon  its  reasonableness  ? 
The  evidence  would  be  of  the  vaguest  possible  descrip- 


(a)  25  Beav.  348. 
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tion."    Now  in  the  present  case,  the  works  remaining  to  1872. 

be  performed  are  to  be  according  to  plans  to  be  furnished 

by  the  defendants.    But  supposing  the  plans  furnished  Roo]Jedge 

to  be  objected  to  by  the  plaintiff,  as  unreasonably  costly 

or  inconvenient,  how  is  the  Court  to  determine  what  the 

plan  and  character  of  the  works  should  be. 

Is  it  not  most  probable  that  this  disagreement  as  to 
the  plan,  will  arise,  and  in  that  case  will  not  the  Court 
be  met  with  precisely  the  same  difficulty  which  the  Mas- 
ter of  the  Rolls  found  insuperable  in  Brace  v.  Wehnert  ? 
I  have  been  unable  to  see  how  these  objections  can  be 
overcome. 

Again,  if  the  Court  does  take  it  upon  itself  to  settle 
a  plan,  how  is  it  to  provide,  from  time  to  time,  for 
the  works  being  carried  on  in  accordance  with  that  plan. 
All  experience  points  out  that  disputes  will  arise  upon 
this  head ;  and  I  cannot  see  how  they  can  be  satisfac-  ,  . 

J  Judgment. 

torily  settled.  It  is  no  answer  to  say  that  the  Court 
may  nominate  an  expert  to  superintend  the  work.  This 
is  a  question  of  jurisdiction,  and  if  the  Court  possesses 
the  jurisdiction  now,  it  must  be  one  which  it  could  have 
exercised  at  a  time  anterior  to  the  modern  change  in  its 
practice,  which  enables  it  to  have  recourse  to  the  as- 
sistance of  experts. 

There  are,  no  doubt,  exceptional  cases  like  Storer  v. 
The  Great  Western  Railway  Company  (a),  and  Price  v. 
Penzance,  (b) ;  where  the  Court  has  decreed  the  execu- 
tion of  building  agreements,  but  these  cases  were  such 
that  the  plaintiffs  would  have  been  utterly  remediless  if 
relief  in  equity  had  been  denied. 

The  rule  and  its  exceptions  are  well  stated  by  Mr. 
Dart,  at  page  904  of  his  work  on  Vendors  and  Pur- 
chasers, (4th  ed.) 


(a)  2  Y.  &  p.  C.  C,  48, 


(b)  4  Hare,  506. 
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Rookledge 


1872.  I  also  refer  to  the  cases  of  The  South  Wales  Rail- 
way Company  v.  Wythes,  and  to  The  Great  Western 
Railway  Company  v.  TheDesjardins  Canal  Company  (a), 
as  being  decisions  directly  in  point  against  the  possi- 
bility of  any  decree  being  made  consistently  with  the 
doctrine  of  the  Court,  and  the  facts  stated  and  admit- 
ted by  the  plaintiff  to  be  the  truth  of  the  case. 

There  being,  in  my  judgment,  no  jurisdiction  to 
decree  specific  performance  here,  that  relief  not  being 
refused  in  the  exercise  of  the  discretion  of  the  Court, 
the  case  does  not  come  within  the  statute,  28  Vic,  ch. 
17,  sec.  3,  and  the  plaintiff  cannot  have  a  reference  as 
to  damages.  I  must,  therefore,  say  here  in  the  language 
of  the  Master  of  the  Rolls,  in  Brace  v.  Wehnert:  — 
"  The  parties  must  rely  on  the  honour  of  each  other,  or 
on  their  remedy  by  action  at  law  for  damages."  And 
as  the  plaintiff  alleges  that  he  has  erected  a  costly 
structure  which  is  useless  to  him,  if  the  defendants 
refuse  to  fulfil  their  agreement,  it  would  appear  that  if 
he  can  prove  what  he  so  states,  he  may  recover  at  law 
the  full  amount  of  his  expenditure  made  in  pursuance  of 
the  contract  (b). 


Judgment. 


I  think  the  decree  should  be  affirmed. 


(a)  2  E.  &  A.  330. 

(6)  Sedg.  on  Damages,  (4th  ed.,)  p.  319. 
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1872. 

Johnston  v.  Johnston. 

Purhase  by  trustee  for  cestui  que  trust — Father  and  son. 

The  defendant  had  received  from  the  plaintiff,  his  father,  money  to 
buy  laud  ;  the  defendant  accordingly  bought  a  party's  interest  in  an 
unpatented  lot,  and  took  an  assignment  in  his  own  name ;  when  the 
father  afterwards  came  to  this  country  with  his  wife  and  the  other 
members  of  his  family,  they  all  settled  on  the  lot ;  the  mother  died 
five  years  afterwards,  and  a  few  days  after  her  death,  and  while  the 
plaintiff  was  in  a  state  of  mental  depression,  the  defendant,  with  the 
assistance  of 'another  son,  in  whom  the  father  had  confidence, 
induced  the  father  to  consent  to  the  defendant's  retaining  the  lot  so 
bought,  in  consideration,  among  other  things,  of  th9  defendant's 
agreeing  to  pay  for  another  lot  which  had  been  bought,  and  of 
his  procuring  a  deed  of  half  this  lot  to  the  father  and  of  the  other 
half  to  the  son  who  was  acting  for  the  father;  this  consideration 
was  not  adequate  :  the  transaction  was  otherwise  an  improvident 
one  for  the  father  ;  and  there  was  considerable  doubt  whether 
the  father  had  understood  the  bargain  to  be  as  stated  by  the 
defendant : 

Held,  not  binding  in  equity,  and  that  the  plaintiff  was  entitled  to  a 
conveyance  on  payment  of  the  sums  which  the  defendant  had  paid 
in  pursuance  \)f  the  alleged  contract. 

Rehearing  at  the  instance  of  the  defendant  James  statement. 
Johnston,  before  the  two  Vice  Chancellors. 

The  original  decree  was  by  the  Chancellor,  who  was 
absent,  on  account  of  illness,  when  the  case  was  reheard. 

The  decree  as  drawn  up  on  the  original  hearing  was 
as  follows : — 

"Declare  that  the  plaintiff  is  entitled  to  an  absolute 
assignment  of  the  premises  in  question,  being  the  west 
half  of  lot  number  twenty  in  the  second  concession  of 
Arthur,  county  of  Wellington,  to  enable  him  to  obtain 
the  patent  thereof  from  the  Crown.  Order  and  decree 
same  accordingly. 

"  Order  thatit  bereferred  to  the  Master  at  Guelph  to  take 
an  account  of  what  is  properly  payable  to  the  defendant 
James  Johnston  by  the  plaintiff,  in  respect  of  the  sum  of 
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1872.  $120  paid  by  him  to  the  plaintiff ;  also  in  respect  of  the 
v-^v^-/  provisions  furnished  by  him  to  the  plaintiff ;  also  in 
Johnston  reSpect  0f  the  store  account  paid  to  Irwin ;  and 

Johnston.  a]so 'm  respect  of  the  amount  paid  by  the  defendant 
James  Johnston  in  obtaining  the  title  to  lot  number 
sixteen  in  the  first  concession  of  Arthur  in  the  pleadings 
mentioned. 

"  Master  to  tax  costs  up  to  and  inclusive  of  decree. 
Such  costs,  and  the  balance,  if  any,  found  due  by  Master 
to  the  said  plaintiff  by  the  defendant  James  Johnston, 
to  be  set  off  against  the  amount  found  due  to  James 
Johnston. 

"  Order  that  party  against  whom  any  balance  shall  be 
found  do  pay  the  amount  thereof  to  the  party  to  whom 
the  same  is  found  due  by  the  said  Master  within  one 
month  after  report. 

"  Order  that  James  Johnston  upon  payment  of  such 
balance,  if  any,  found  in  his  favor  do  execute  to  the 
plaintiff  the  said  assignment,  such  conveyance  to  be 
settled,"  &c. 

The  facts  giving  rise  to  the  suit  appear  in  the  report 
of  the  case  ante  volume  xvii.,  page  493. 


Mr.  8.  Blake,  for  plaintiff. 


Mr.  Moss,  for  defendant. 


Jan.  ioth.  Mowat,  V.C. — It  is  clear  from  the  evidence  in  this 
case  that  the  defendant  James  Johnston  without  autho- 
rity and  wrongfully  took  the  assignment  of  lot  No.  20, 
in  his  own  name,  instead  of  taking  it  in  the  name  of 
his  father,  as  whose  agent  and  with  whose  money  he 
made  the  purchase  ;  and  that,  though  the  defendant  thus 
appeared  at  the  Crown  Lands  office  to  be  the  equitable 
owner,  he  had  in  fact  no  beneficial  interest  whatever  in 
the  property,  and  was  a  mere  trustee  of  it  for  the  plaintiff. 
The  transaction  of  October,  1866,  which  the  defendant 
sets  up,  is  therefore  an  alleged  purchase  by  a  trustee 
from  his  cestui  que  trust,  and  by  an  agent  from  his 
principal. 
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The  property  seems  to  have  comprised  about  two-thirds  1872. 
of  the  plaintiff's  whole  means  at  the  date  of  the  alleged 
transaction  ;  and  from  the  year  1861,  when  the  plaintiff 
came  to  this  country,  up  to  the  time  of  the  alleged 
agreement,  the  defendant  had  persistently  excused  him- 
self from  transferring  the  purchase  into  the  plaintiff's 
name  ;  and  latterly  he  had  expressly  refused  to  transfer 
it,  unless  the  plaintiff  would  pay  him  $800  or  $1,000 — a 
sum  to  which  he  had  no  legal  right,  and  which  it  was 
a  clear  breach  of  his  duty  to  demand  as  a  condition  of 
making  the  transfer ;  the  plaintiff  was  entitled  to  an 
unconditional  assignment.  The  plaintiff,  however,  took 
no  steps  to  compel  the  defendant  to  make  the  transfer 
before  the  death  of  the  plaintiff's  wife.  This  seems  to 
have  been  at  the  instance  of  the  family,  and  in  the 
hope  and  confidence  that  the  defendant  would  take  no 
advantage  of  the  circumstance  that  the  lot  stood  in  his 
name  in  the  Crown  Lands  office.  They  were  all  living 
on  the  farm,  and  working  it  together.  judgment 

The  Chancellor  found,  that  the  plaintiff  had  been  out 
of  his  mind  at  two  distinct  periods  before  the  transac- 
tion in  question.  One  of  these  periods  was  in  the  year 
1864,  when  the  malady  continued  for  a  month ;  and  the 
other  period  was  some  time  earlier.  The  Chancellor 
further  found,  that  the  plaintiff  was  subject  afterwards 
to  fits  of  extreme  depression  ;  that,  with  respect  to  the 
alleged  agreement,  it  was  doubtful  if  he  clearly  under- 
stood the  terms  of  the  bargain  as  now  set  up  by  the 
defendant ;  that  the  defendant's  holding  the  property  in 
his  own  name,  and  persistently  refusing  to  assign  it  to 
the  plaintiff,  gave  the  defendant  an  undue  advantage 
over  the  plaintiff  in  making  the  alleged  bargain ;  and 
that  the  plaintiff  was  virtually  coerced  into  that  bargain, 
with  indecent  haste,  a  few  days  after  his  wife's  death, 
and  before  his  mind  had  recovered  its  tone.  I  think 
that  the  Chancellor's  view  of  all  these  particulars  is 
justified  by  the  evidence. 
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1872.  It  further  appears,  that  the  plaintiff  had  no  inde- 
v" — pendentadviserin  thematter;  and  that  the  negotiation  was 

Johnston    r  . 

v-      conducted  and  concluded  for  him  by  another  son  Thomas, 

Johnston.  t  "  7 

or  under  his  advice.  Part  of  the  transaction  thus 
brought  about  through  the  instrumentality  of  Thomas, 
was,  that  Thomas  himself  should  have  a  free  gift  of  one 
half  of  lot  16.  The  object  of  this  was,  that  Thomas, 
in  consideration  of  getting  this  half  lot,  should 
remain  with  the  old  man  ;  but,  in  fact,  Thomas  left  his 
father  a  few  weeks  afterwards ;  and  he  now  confesses 
and  swears  that  the  whole,  transaction  had  previously 
been  secretly  and  fraudulently  arranged  between  him 
and  James.  What  James  said  in  his  evidence,  in  reply 
to  the  charge  of  combining  to  cheat  his  father,  was, 
"  There  was  never  any  arrangement  between  Thomas 
and  me  to  cheat  my  father — not  to  my  knowledge." 

The  defendant's  estimate  of  the  value  of  lot  No.  20, 
Judgment,  m  October,  1866,  is  $2,000.  In  endeavouring  to  make 
out  that  the  defendant  was  agreeing  to  give  for  this  pro- 
perty an  adequate  consideration,  his  counsel  named 
$800  as  due  to  the  defendant  for  his  services  while  living 
on  and  working  the  farm  with  the  plaintiff  and  the  rest 
of  the  family.  But  in  October,  1866,  the  defendant  got 
also  half  the  plaintiff's  stock  ;  which  half  the  only  wit- 
ness who  speaks  of  its  value  estimates  as  worth  $500  or 
$600 ;  this  stock  the  Chancellor's  decree  leaves  with 
the  defendant ;  and  there  is  no  evidence  whatever  that 
his  services  were  worth  more  than  this  sum,  in  addition 
to  his  board,  clothing,  and  expenses.  Besides,  it  has 
been  decided,  both  at  law  and  in  this  Court,  that  a  son 
cannot  claim  from  his  father  compensation  for  his  ser- 
vices without  an  express  agreement  to  that  effect. 
Another  item  which  defendant's  counsel  relied  on 
towards  making  up  an  adequate  consideration  was  $600 
said  to  be  due  to  the  Crown  on  the'two  lots ;  but  I  see 
no  satisfactory  evidence  that  that  amount  was  due  to  the 
Crown.    He  also  named  $350  as  paid  or  payable  for 
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the  assignor's  interest  in  No.  16;  this  amount  was  1872. 
spread  over  seven  years,  and  does  not  appear  from  any 
papers  which  I  have  seen,  to  have  been  payable  with 
interest.  On  the  whole,  the  defendant  failed  to  prove 
that  he  was  paying  anything  like  a  full  price  for  the 
property ;  and  I  have  already  said  that  a  large  portion 
of  what  he  was  to  pay  was  for  the  benefit  of  his  brother 
Thomas,  and  not  of  the  plaintiff.  Further,  no  security 
whatever  was  provided  for  the  performance  of  the  agree- 
ment on  the  part  of  James,  and  in  the  mean  time  he 
held,  and  was  to  retain,  the  right  to  No.  20  absolutely. 


Plainly,  therefore,  the  transaction  was  an  improvident 
and  unequal  one ;  and,  as  between  a  trustee  and  cestui 
que  trust,  the  improvidence  and  inequality  of  a  contract 
are  conclusive  objections  to  this  Court's  granting  to 
the  trustee  a  specific  performance  of  it;  and  in  the 
present  case  there  is  the  further  circumstance  of  the 
cestui  que  trust  having  been  coerced  into  the  bargain  judgment, 
with  indecent  haste  a  few  days  after  the  death  of  his 
wife,  and  before  his  mind  had  recovered  its  tone — • 
which  the  Chancellor  found  to  be  the  case,  and  which 
constitutes  another  amply  sufficient  ground  for  refusing 
a  specific  performance  of  a  contract  so  obtained. 

Even  if  the  alleged  contract  had  been  an  executed 
transaction,  perfected  by  deeds,  it  would  not  have  been 
maintainable ;  for,  in  such  a  case,  a  trustee  has  to  prove 
these  two  things  (amongst  others) ;  and  the  Court  must 
be  satisfied  of  these  two  things  "  after  a  zealous  and 
scrupulous  examination  of  all  the  circumstances."  (1.) 
There  must  be  proved  to  have  been  a  clear  and  distinct 
contract,  well  understood  by  the  cestui  que  trust  at  the 
time  ;  and  (2)  the  Court  must  be  satisfied  that  in  entering 
into  it  the  parties  dealt  with  one  another  at  arm's  length, 
the  trustee  having  no  advantage  over  the  cestui  que 
trust  arising  out  of  the  trusteeship.  Here,  there  is  no 
writing  as  to  that  part  of  the  alleged  bargain  which 
18 — VOL.  XIX.  GR. 
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1872.  related  to  No.  20,  and  is  now  in  question;  and  the 
evidence  of  it  is  chiefly  that  of  the  defendant  James, 
corroborated  in  part  by  patches  of  conversation 
detailed  by  others  ;  while  the  plaintiff's  intention  to 
agree  as  stated  is  denied  by  the  plaintiff  and  Thomas 
on  their  oaths.  The  Chancellor  said  that  he  had 
considerable  doubt  whether  the  father  had  a  clear 
understanding  of  the  terms  of  the  agreement ;  and 
I  am  unable  to  say  that  that  doubt  was  without  founda- 
tion in  the  evidence.  Then,  as  to  the  defendant's 
having  had  in  the  bargaining  no  advantage  from  his 
trusteeship,  I  entirely  agree  with  his  Lordship  that  "  it 
is  impossible  to  say  that  the  father  would  have  entered 
into  the  agreement  if  he  had  occupied  his  rightful 
position;"  that  is, had  the  property  stood  in  his  own  name. 
In  truth,  the  circumstance  of  the  defendant's  having  the 
property  in  his  own  name,  as  to  all  appearance  solely 
interested  therein,  was  the  fulcrum  of  which  he  deliber- 
judgment.  ate^y  an(l  persistently  made  use  to  compel  the  plaintiff 
to  yield  to  such  terms  as  the  defendant  should  choose  to 
accept. 

Every  other  difficulty  in  the  defendant's  way  is 
enhanced  by  the  personal  interest  which  Thomas,  who 
advised  the  transaction,  took  under  it.  He  was  con- 
fessedly the  trusted  and  only  agent  and  adviser  of  the 
plaintiff  therein.  The  plaintiff  was  an  old  man  at  the 
time  ;  he  was  in  the  state  of  mind  which  the  Chancel- 
lor's judgment  describes ;  he  had  just  lost  his  wife,  and 
was  feeling  deeply  her  loss ;  he  stood  in  more  than 
usual  need  of  the  continued  services  and  of  the  con- 
siderate kindness  of  his  children ;  and  at  this  unhappy 
period  the  eldest  of  his  children  in  this  country,  who  was 
James,  and  who  had  the  father's  principal  property  in 
his  own  name,  assumed  a  hostile  position  to  the  old  man; 
Thomas,  the  second  son,  threatened  not  to  "cut  another 
stick"  on  the  property  unless  a  settlement  was  come  to 
with  James ;  and  at  the  same  time  (as  I  am  satisfied) 
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led  his  father  to  believe  that  he  {Thomas)  would  remain  1872. 
with  the  old  man  and  work  for  and  with  him  as  before,  '    Y  ' 

Johnston 

if  James  was  settled  with.    By  what  explanations  and  v. 

^  L  m  Jahnston. 

further  inducements  he  got  the  old  man  to  intimate  his 
consent  to  the  bargain,  as  the  old  man  may  have  under- 
stood it,  there  is  no  independent  evidence ;  but  the  bar- 
gain to  which,  through  Thomas,  he  is  said  to  have  given 
his  verbal  consent  was,  that,  though  James  was  legally 
entitled  to  nothing,  yet  the  plaintiff  should  surrender  to 
him  the  homestead,  with  all  the  payments  and  improve- 
ments which  had  been  made  on  it  with  the  plaintiff's 
money,  and  by  his  labor,  and  by  the  labor  of  all  his 
family,  since  they  came  to  the  country ;  that  the  plain- 
tiff should  surrender  to  James  one-half  of  the  stock 
also ;  and  that  the  plaintiff  should  give  to  Thomas  him- 
self one-half  of  the  new  lot,  which  there  had  been  a 
contract  to  purchase.  The  plaintiff  was  to  be  left  with 
the  other  half  of  this  new  lot,  to  make  out  of  it  his 
living  in  his  old  age  as  best  he  could ;  and  to  this  lot  judgment, 
they  had  not  yet  got  a  title ;  the  sums  to  be  paid  before 
a  title  could  be  got  were  nearly  equal  to  the  value  of  the 
property;  and,  though  the  verbal  arrangement  is  said 
to  have  been  that  James  should  pay  these,  yet  all  that 
by  his  bonds  he  engaged  to  do  was  to  procure  the  patent 
in  ten  years,  and  to  convey  within  one  month  thereafter. 
For  the  due  fulfilment  of  even  this  engagement  he  gave 
no  security ;  and  he  entered  into  no  written  stipulation 
of  which  any  default  by  him,  or  any  damage  by  his 
father,  would  for  ten  years  be  a  breach.  Soon  after  the 
transaction  was  effected  the  plaintiff  seems  to  have  been 
forsaken  by  all  his  family;  other  unfilial  conduct  on 
their  part,  towards  him,  is  in  evidence ;  and  after  a  time 
the  old  man  awoke  to  the  painful  fact,  that  his  sons  had 
(in  his  own  distressful  language)  "robbed  him"  of  almost 
everything.  It  is  impossible  for  such  a  transaction  to 
be  sustained  in  this  Court. 

It  was  said  that  the  plaintiff's  subsequent  conduct  was 
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Johnston 
v. 

Johnston. 


1872.  such  an  acquiescence  in  the  transaction  as  binds  him. 
But  less  than  three  years  after  the  transaction  the  plaintiff 
filed  his  bill.  Before  filing  his  bill  (the  date  does  not 
further  appear)  he  had  applied  to  the  Government  for  a 
patent  ;  evidence  had  been  given  by  him  and  James  in 
support  of  their  respective  claims,  and  the  Commissioner 
ultimately  (August,  1869,)  decided  on  not  issuing  the 
patent  until  this  Court  should  determine  the  right. 
There  was  nothing  in  the  other  circumstances  which 
transpired  during  the  three  years,  which  would  amount  to 
such  acquiescence  as,  according  to  the  authorities  on  that 
subject,  would  bar  the  plaintiff's  right  to  relief. 

Defendant's  counsel  claimed  that  the  decree,  if  not 
reversed,  should  be  varied  in  two  respects.  He  claimed 
that  the  defendant  should  be  compensated  for  his  ser- 
vices previous  to  October,  1866  ;  I  have  already  made 
observations  which  dispose  of  that  claim.  The  defendant's 
judgment,  counsel  said,  also,  that  the  decree  as  drawn  up  does  not 
allow  the  defendant  to  give  evidence  of  all  his  payments 
under  the  alleged  agreement.  James  swore  that  he  was 
to  pay  "  the  debts  of  the  year"  ;  but  I  do  not  observe  that 
he  has  specified  any  which  he  had  actually  paid,  except 
those  covered  by  the  decree.  If  there  were  any  others, 
they  were  probably  of  trifling  amount.  Whatever  the 
defendant  paid  was  so  paid  out  of  those  rents  and 
profits  with  which  the  decree  does  not  charge  him ;  and 
my  doubt  is,  whether  the  decree  does  not  allow  him  too 
much,  instead  of  too  little.  I  think  that  the  account 
directed  is  quite  as  favorable  to  the  defendant  as  he  is 
entitled  to. 


The  decree  does  not  direct  the  surrender  of  the 
defendant's  bonds.  The  decree  has  not  been  objected 
to  on  that  ground,  but,  if  the  defendant  James  desires  a 
direction  to  that  effect,  it  may  be  given.  Subject  to  that 
variation,  I  think  that  the  defendant  has  nothing  to 
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complain  of ;  and  I  think  that  the  decree  should  be  1872. 
affirmed  with  costs. 

Strong,  V.  C,  concurred. 


Steele  v.  Grossmith. 

Partnership — Receiver — Parol  agreement. 

Two  partners  dissolved  partnership  :  on  a  bill  afterwards  filed  by  one 
for  exclusion,  the  defendant  justified  the  exclusion  on  the  ground 
of  a  parol  agreement,  which  the  other  denied,  and  it  was  not 
otherwise  proved : 

Held,  that  the  plaintiff  was  entitled  to  a  receiver  for  his  security 
until  the  hearing. 

Motion  for  receiver  and  manager,  under  the  circum- 
stances stated  in  the  judgment. 

Mr.  Bain,  for  the  application. 

Mr.  Stephens,  contra. 

Mowat,  V.C. — The  defendant  is  a  wholesale  per-  judgment, 
fumer,  and  has  carried  on  the  business  for  three  years. 
On  the  8th  of  November,  1871,  he  and  the  plaintiff" 
entered  into  partnership  for  five  years,  subject  to 
dissolution  at  the  end  of  one  year  if  either  party  should 
so  desire.  The  defendant's  stock  was  estimated  at 
$1,200  ;  and  the  plaintiff  put  in  $1,050,  and  was  to 
have  put  in  $1,300.  They  quarrelled,  however,  almost 
immediately  ;  and,  on  the  15th  of  December,  1871,  they 
executed  a  short  deed  declaring  the  partnership  to  be  dis- 
solved from  that  day.  The  plaintiff  alleges  that  no  terms 
of  dissolution  had  then  been  agreed  to  ;  but  admits  that 
afterwards  he  verbally  agreed  to  accept  $1,100  in  lieu 
of  all  his  claims  on  the  partnership  assets,  viz. :  $100  in 
cash  and  $1,000  by  monthly  instalments  of  $100  each, 
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Grossmith. 


1872.  to  be  secured  by  the  defendant's  notes,  which  the 
plaintiff  says  were  to  be  indorsed  notes.  The  defendant 
alleges  that  the  terms  had  been  agreed  to  before  the 
deed  of  dissolution  was  signed,  but  that  the  notes  were 
to  be  the  unindorsed  notes  of  the  defendant  alone. 
There  is  no  material  evidence,  except  the  affidavits  of 
the  plaintiff  and  defendant  themselves,  as  to  whether 
the  notes  were  to  be  indorsed.  But  the  plaintiff 
ultimately,  at  all  events,  refused  to  accept  unindorsed 
notes.  This  was  on  the  18th  of  December.  The 
defendant  insisted  that  the  agreement  entitled  him  to 
carry  on  the  business  as  his  own ;  which  he  has  done 
ever  since ;  though  he  denies  that  he  has  excluded  the 
plaintiff  from  the  premises. 

Where  a  partner  wrongfully  assumes  the  partnership 
business  to  belong  to  himself  individually,  and  carries 
it  on  as  such,  the  other  is,  as  a  general  rule,  entitled  to 
a  receiver.  The  defendant  here  justifies  his  conduct  by 
setting  up  a  parol  agreement  which  entitled  him  to 
assume  the  business  and  carry  it  on  as  his  own. 
This  agreement  the  plaintiff  denies.  The  case  of 
Blaheney  v.  Dufaur  (a)  appears  to  shew  that,  in  this 
state  of  things,  the  plaintiff  is  entitled  to  a  receiver,  for 
the  security  of  the  partnership  assets  until  the  hearing. 
There  a  partnership  existed  ;  and  one  of  the  terms  of 
the  partnership  articles  was  that,  if  either  of  the  parties 
did  certain  acts  forbidden  by  the  articles,  it  should  be 
lawful  for  the  other  party,  by  notice  in  writing,  to  expel 
the  offender  from  the  partnership,  and  to  put  an  end  to 
the  partnership.  The  defendant  alleged  that  the  plain- 
tiff had  been  guilty  of  misconduct  which  entitled  the 
defendant  to  give  this  notice,  and  that  he  had  given 
the  notice ;  and  he  justified  the  exclusion  of  the 
plaintiff  on  that  ground.  The  plaintiff  denied  the 
misconduct ;  and  the  Court  held  that  he  was  entitled  to 


Judgment. 


(a)  15  Beav.  40. 
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a  receiver  by  way  of  security  of  the  partnership  assets  1872. 
until  the  question  should  be  tried  (b). 


Steele 
v. 

Grosamitb. 


I  shall  appoint  the  defendant  receiver  and  manager 
on  his  giving  security,  which  may  be  done  before  me  in 
Chambers.  The  defendant  is  the  practical  man  ;  and  I 
see  nothing  indicative  of  any  intentional  wrong  on  his 
part ;  the  differences  between  the  parties  may  have 
been  the  result  of  a  misunderstanding ;  and  I  do  not 
intend  to  interfere  unnecessarily  with  the  carrying  on 
of  the  business  until  the  hearing.  If  the  defendant 
does  not  accept  the  privilege  of  becoming  receiver  and 
manager  on  giving  security,  the  usual  order  of  refer- 
ence for  the  appointment  of  some  person  must  go. 


Forrester  v.  Campbell. 

Abortive  hearing — Costs  of  amending  pleadings. 

At  the  hearing  of  a  cause  the  plaintiff  was  held  entitled  to  a  decree 
on  the  pleadings  as  they  stood ;  the  defendant  had  omitted  to  set 
up  a  defence  of  the  registry  law  ;  and  the  plaintiff  had  for  that 
and  other  reasons  not  attempted  to  prove  notice :  under  these 
circumstances,  the  defendant  was  afterwards  allowed  to  set  up  the 
new  defence,  on  terms  of  paying  the  costs  of  the  former  hearing. 

The  question  of  a  supplemental  answer,  reserved  by 
the  judgment  in  this  case  as  reported  ante  volume  xvii, 
page  386  was  brought  before  the  Gourt  on  the  29th  of 
January,  1872. 

Affidavits  were  filed  on  both  sides.  On  the  part  of  the 
plaintiff,  it  was  sworn  that  he  would  be  unjustly  prejudiced 
by  letting  in  the  proposed  defence  of  the  registry  law  now, 
and  various  allegations  were  made  in  support  of  that 
statement.     On  the  part  of  the  defendant  Campbell 


{b)  See  also  Clegg  y.  Fishwick,  1  McN.  &  G.  294. 
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1872.  it  was  sworn  that  the  mortgage  had  been  taken  by  his 
v-*~v~'  solicitors  without  his  knowledge  and  in  his  absence  :  that 

Forrester  ... 

„  v%  „  he  knew  nothing  about  it  until  after  the  transaction  had 

Campbell.  ° 

been  completed ;  that  the  mortgage  was  to  secure  an 
antecedent  debt,  and  was  taken  by  the  defendant's  soli- 
citors because  the  mortgagor  was  believed  to  have  no 
other  property  real  or  personal ;  that  on  that  account 
they  had  not  searched  the  registry  or  examined  the  title 
before  oafter  t  aking  the  mortgage,  and  did  not  know 
or  hear  of  the  alleged  mistake  in  the  plaintiff's  mortgage 
until  the  bill  in  this  cause  was  served.  The  defendant 
denied  the  notice  charged  in  the  bill. 


Mr.  Moss,  for  the  plaintiff. 
Mr.  J,  Beihune,  for  defendant. 


Feb.  sth.     Mow  at,  V.  C. — I  think  that  the  defendant  Campbell 

Judgment. 

should  be  let  in  to  file  a  supplemental  answer,  setting  up 
the  registry  law  with  such  allegations  as  he  may  be  advised 
are  necessary  tQ  bring  his  case  within  its  protection. 

It  is  with  some  hesitation  that  I  have  arrived  at 
this  conclusion,  as  I  do  not  feel  sure,  assuming  the 
affidavits  of  the  defendant  and  his  solicitor  to  be  true  so 
far  as  they  go,  that  their  statements  and  those  of  the 
original  answer  shew  enough  to  entitle  the  defendant  to 
the  protection  of  the  registry  law  in  equity.  Thus,  I  do 
not  see  any  statement  as  to  the  date  at  which  the  defen- 
dant or  his  solicitors  became  aware  of  the  plaintiff's 
mortgage ;  or  any  allegation  as  to  whether  they  then 
supposed  andbelievedthatthe  plaintiff's  mortgage  covered, 
or  that  it  did  not  cover,  the  mill  property.  If  the  defend- 
ant accepted  his  mortgage  under  the  belief  that  the 
plaintiff  had  a  prior  charge  on  the  mill  property,  that 
circumstance  might  be  very  material  in  the  plaintiff's 
favor.  Mr.  Moss  argued  with  great  force  that,  as  the 
defendant  admits  that  the  mortgage  was  not  taken  in 
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reliance  on  the  registry  law,  he  ought  not  now  be  let  in  1872. 
to  have  the  benefit  of  that  registry  law.    I  have  thought  ^ 

°       ^  Campbell. 

it  right  to  leave  the  plaintiff  to  make  what  he  can  of  that  For^gter 
circumstance  at  the  hearing,  instead  of  giving  effect  to 
to  it  as  an  argument  addressed  to  my  discretion  on  the 
present  application.  But  if  the  fact  so  referred  to  should 
not  be  found  to  be  a  bar  to  the  defence,  the  omission  to 
look  into  the  title  and  examine  the  registry  will  certainly 
not  be  permitted  to  put  the  defendant  in  a  better  situa- 
tion than  if  the  regular  and  usual  course  had  been  taken 
by  him  in  regard  to  these  matters. 

As  to  the  terms  of  letting  in  the  defendant,  he  should, 
according  to  the  analogy  of  the  practice  at  common  law, 
pay  the  costs  of  the  abortive  hearing.  The  rule  here  is 
not  so  stringent  as  at  common  law  ;  this  Court  looks  at 
the  whole  case  and  makes  such  order  as  in  reference  to 
all  the  circumstances  seems  just.  But  the  plaintiff's  soli- 
citor has  sworn,  that  he  was  advised  before  the  hearing  Judgment, 
that  the  question  of  notice  was  immaterial  as  the  matter 
then  stood  ;  that  in  consequence  he  did  not  exert  himself 
to  procure  evidence  of  notice,  and  did  not  put  any  ques- 
tions on  the  subject  to  the  defendant  himself ;  and  that 
he  believes  notice  can  be  proved.  In  view  of  these 
statements ;  and  the  plaintiff  having  shewn  himself 
entitled  to  a  decree  on  the  pleadings  as  they  now  stand  ; 
and  being  an  innocent  party  in  the  transactions  in  ques- 
tion ;  and  having  no  personal  cognizance  of  the  notice 
and  other  matters  which  the  supplemental  answer  may 
render  material,  I  think  that  it  would  not  be  just  to 
subject  him  in  any  event  to  the  costs  of  two  hearings  ; 
or  to  relieve  the  defendant  from  paying  to  the  plaintiff 
the  costs  of  the  last  hearing  so  far  as  relates  to  this 
defendant,  and  the  costs  of  the  present  application. 

It  will,  of  course,  be  optional  then  for  the  plaintiff 
either  to  go  to  a  hearing  on  the  new  pleadings,  or  to 
submit  to  the  priority  which  the  defendant  claims. 
10 — VOL.  XIX.  GR. 
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Ridley  v.  Sexton. 

Principal  and  agent — Interest. 

Where  a  principal  was  found  indebted  to  his  agent,  on  the  taking  of 
accounts  in  this  Court,  the  Court  in  exercise  of  its  discretion  allowed 
interest  on  the  amount  from  the  time  of  filing  the  declaration, 
which  contained  a  count  for  interest,  in  an  action  at  law  brought 
by  the  agent  and  to  restrain  which  the  bill  in  this  court  was  filed, 
[Mowat,  V.  C,  dissenting.] 


1872. 


This  was  a  rehearing  at  the  instance  of  the  plaintiffs 
of  ihe  order  pronounced  in  this  cause,  as  reported 
ante  volume  xviii.,  page  580. 

The  only  point  raised  being  as  to  the  propriety  of 
the  allowance  for  interest  on  the  claim  of  the  defendant. 


Mr.  Maclennan,  for  the  plaintiffs. 

Argument. 

Aside  from  the  Statute  there  is  no  common  law  right 
on  the  part  of  a  creditor  to  enforce  the  payment  of 
interest,  unless  a  special  agreement  has  been  entered 
into  for  the  payment  thereof,  or  it  exists  by  virtue  of  the 
custom  of  merchants.  Here  the  sum  due  the  defendant 
was  not  a  sum  certain  ;  and  a  jury  would  not  have  been 
justified  in  allowing  interest  without  its  being  shewn  that 
a  demand  in  writing  had  been  served  on  the  debtor  ; 
for  this  purpose,  it  is  submitted,  that  the  count  for 
interest  in  the  declaration  served  on  the  party  is  not  a 
sufficient  demand  under  the  requirements  of  the  Statute. 
Turner  v.  Burkinshaw,  (a)  is  a  clear  authority  in  favor 
of  the  plaintiffs. 

Here,  resort  was  had  to  this  Court,  simply  on  the 
ground  that  the  accounts  were  so  voluminous  and  intri- 
cate that  the  machinery  of  the  Court  of  Law  was  not 


(a)  L.  R.  3  Ch.  App.  488. 
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such  as  to  do  justice  between  the  parties  in  the  settle-  1872 
ment  of  them :  not  with  a  view  of  delaying  the  pro 
ceedings. 


Ridley 

T. 

Sexton. 


Mr.  S.  Blake,  for  the  defendant. 

One  reason  why  interest  should  be  allowed  in  this 
case  is,  that  the  defendant  was  in  a  position  to  obtain 
judgment  in  March,  1868,  and  from  that  time  he  could 
have  enforced  payment  of  interest  totally  irrespective  of 
whether  the  jury  would  have  allowed  it  to  him  or  not ; 
and  the  Master  has  allowed  interest  only  from  the  month 
previous ;  besides,  if  the  action  had  been  allowed  to 
proceed,  the  defendant  might  have  claimed  interest  from 
November  of  the  previous  year,  and  the  jury,  in  their 
discretion,  would  have  had  a  right  to  allow  the  claim. 

InBlogg  v.  Johnston  (a)  and  Turner  v.  Burlcinshaw  the 
parties  were  differently  placed  :  there  the  party  entitled 
to  receive  money  chose  to  go  into  Chancery  :  here  the 
parties  liable  to  pay  interest  institute  proceedings  in 
this  Court,  which,  it  is  contended,  have  had  the  effect  of 
delaying  Sexton  in  the  recovery  of  his  demand,  If  the 
plaintiffs  here  are  relieved  from  the  payment  of  the 
interest,  then  the  delay  was  to  their  advantage.  He 
referred  to  Arnott  v.  Bedfern  (b). 

Strong,  V.  C. — I  am  of  opinion  that  the  order 

1  April  2nd. 

which  has  been  reheard  ought  to  be  affirmed.  I  con- 
sider the  defendant  is  entitled  to  the  interest  which  he  Judgment, 
claims  under  the  Consolidated  Statute,  Cap.  43,  sec,  2. 
It  is  clear  that,  although  the  statute  in  terms  only 
applies  to  a  jury,  it  is,  nevertheless,  applicable  where 
money  is  ordered  to  be  paid  by  a  decree  in  equity : 
Mcintosh  v.  The  Great  Western  R.  W.  Co.  (<?),  Bar- 
row's Case  re  Overend,  Grurney  $  Co.  (d),  Mildm,ay  v. 


(a)  L.  R.  2  Ch.  App.  225, 
(c)  4  Giff.  683. 


(6)  3  Bing.  353. 

(d)  L.  R.  3  Ch.  App.  784. 
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1872.  Methuen  (a)  ;  and  it  also  applies  to  a  demand  like  the 
v— present,  where  the  exact  amount  has  not  been  ascertained, 
v-  but  depends  on  the  result  of  an  account  to  be  adjusted : 
Edwards  v.  The  Great  Western  Railway  Co.  (b), 
The  only  question,  then,  is  "whether  the  count  for 
interest  contained  in  the  declaration  is  a  sufficient 
demand  in  writing  to  meet  the  requirement  of  the 
statute ;  and  I  agree  with  his  lordship  the  Chan- 
cellor that  the  Master  was  right  in  the  judgment  which 
he  formed  upon  this  point.  The  form  of  the  demand  I 
find  to  have  been  considered  but  in  one  case, — Mowatt 
v.  Lord  Londesborough  (<?), — and  there  it  was  held  that 
no  precise  or  formal  demand  was  necessary,  but  that, 
provided  it  was  intimated  to  the  debtor  in  writing  that 
the  creditor  claimed  interest,  the  statute  was  complied 
with.  The  count  for  interest  in  the  declaration  is 
beyond  all  question  a  demand  made  by  the  defendant 
on  the  plaintiff  to  pay  interest,  The  form  of  the 
Judgment,  common  indebitatus  count  for  interest  is,  that  the 
plaintiff  claims  so  much  for  interest — in  terms,  a  de- 
mand of  interest.  It  is  true  that  the  interest  recover- 
able under  the  statute  is  interest  by  way  of  damages, 
whilst  the  interest  which  is  sought  by  the  declaration  is 
interest  due  under  the  head  of  contract ;  but  this,  I  con- 
ceive, can  make  no  difference.  The  statute  is  literally 
complied  with,  and  the  mistake  of  putting  the  demand 
on  a  wrong  ground  is  no  more  than  " falsa  demonstration 
I  can  conceive  no  reason  why  the  declaration  is  not  to 
be  considered  a  sufficient  demand.  The  order,  in  my 
judgment,  should  be  affirmed  with  costs. 

Mowat,  V.  C. — The  appeal  was  reheard  before  my 
brother  Strong  and  myself,  the  Chancellor  being  unable, 
from  illness,  to  take  part  in  the  rehearing.  The  only 
question  raised  before  us  was,  as  to  the  interest  allowed 
to  the  defendant  on  his  claim  for  services. 


(a)  3  Drew  91.  (b)  11  C.  B.  588. 

(c)  3  E.  &  B.  307;  S.  C.  in  Error,  4  E.  &  B,  1. 
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By  the  common  law,  interest  was  not  allowable  on  1872. 
any  debt  except  by  agreement  or  special  custom.  In 
the  present  case  it  was  not  contended  that  interest  was  gj-Qn 
payable  as  of  course  on  such  a  claim  for  services ;  for 
the  contrary  is  clear ;  but  it  was  said  that  the  circum- 
stances of  the  case  afford  some  special  grounds  on  which 
interest  was  by  law  properly  chargeable. 

The  first  circumstance  in  point  of  time  on  which  the 
defendant  relied  was,  what  had  occurred  before  the 
action  at  law  was  commenced  ;  though  it  could  not  have 
been  on  this  ground  that  the  Master  allowed  interest,  as 
he  made  the  allowance  from  the  date  of  filing  the 
declaration  only. 

The  defendant  placed  his  claim  in  the  hands  of  his 
attorney  for  collection  on  the  23rd  of  January,  1868  ; 
and  the  action  at  law  was  commenced  on  the  9th  of  Feb- 
ruary following.  The  defendant's  employment  as  agent  Judgment, 
did  not  terminate  until  some  time  in  1867  ;  and  until 
the  30th  of  December  in  that  year,  or  perhaps  a  day  or 
two  later,  he  was  in  default  in  sending  his  account  of 
the  large  sums  which  he  had  received  for  the  plaintiffs' 
business  since  December,  1865.  In  the  fall,  or  following 
winter,  of  1867,  he  appears  to  have  for  the  first  time 
asked  Rae'iov  a  statement  of  the  measurements  on  which 
the  compensation  for  the  defendant's  services  was  to  be 
based,  and  he  repeated  this  request  when  he  sent  in  his 
own  account  of  30th  December,  1867.  On  the  3rd  of 
January  following,  Rae  wrote  to  him,  acknowledging 
the  receipt  of  the  account,  asking  for  explanations  as  to 
certain  particulars  of  the  transactions  to  which  the 
account  referred,  and  promising  to  prepare  the  state- 
ment of  measurements.  The  defendant  gave  some  only 
of  the  information  asked  by  Rae,  and  Rae  did  not 
furnish  the  statement  desired  by  the  defendant.  On  the 
3rd  of  February  Rae  reviewed  the  application  contained 
in  his  letter  of  3rd  January ;  but  this  letter,  like  the 
previous  one,  received  no  attention. 
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1872.  It  appears,  from  the  defendant's  own  affidavit,  that 
he  had  furnished  no  account  for  two  years  before  Decem- 
ber, 1867,  and  that  his  accounts  had,  during  this 
period,  bee,n  repeatedly  applied  for  on  the  part  of  the 
plaintiffs,  though  he  denies  that  the  plaintiffs  "were  as 
urgent  in  demanding  them  "  as  the  bill  and  Raes  affi- 
davit had  stated.  The  defendant  excuses  the  delay  from 
August  to  November,  1867,  by  alleging  that,  during 
this  period,  he  was  too  ill  to  attend  to  business ;  but  he 
says,  "  I  do  not  deny  but  that  I  might  have  been  more 
prompt  and  frequent  in  making  out  my  accounts  with 
the  said  plaintiffs  previous  to  my  last  illness."  It  is 
plain  that  neither  Arnott  v.  Redfern  (a)  nor  any 
other  case  is  an  authority  for  holding  under  such  cir- 
cumstances the  short  lapse  of  time  in  furnishing  the 
statement  which  the  defendant  required,  to  be  a  suffi- 
cient reason  for  subjecting  the  plaintiffs  to  interest  for 
which  they  would  not  otherwise  have  been  liable. 


Judgment. 


The  Master,  however,  thought  that  he  should  charge 
interest  from  the  dav  of  filing  the  declaration ;  and 
counsel's  argument  before  us  in  support  of  this  charge 
was,  that  the  count  for  interest  which  the  declaration 
contained  was  a  sufficient  demand  in  writing  to  entitle 
the  defendant  to  interest  under  the  Consolidated  Statute 
(b).  That  section  provides  that,  "  on  the  trial  of 
any  issue,  or  any  assessment  of  damages,  upon  any 
debt  or  sum  certain,  (1)  payable  by  virtue  of  a 
written  instrument  at  a  certain  time,  the  jury  may 
allow  interest  to  the  plaintiff  from  the  time  when  such 
debt  or  sum  became  payable,  or  (2)  if  payable  other- 
wise than  by  virtue  of  a  written  instrument  at  a  certain 
time,  the  jury  may  allow  interest  from  the  time  when  a 
demand  of  payment  is  made  in  writing  informing  the 
debtor  that  interest  will  be  claimed  from  the  date  of 
such  demand."    The  first  part  of  this  section  does  not 


(a)  3  Bing.  353. 


(b)  U.  C.  ch,  43,  s.  2. 
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apply  to  the  present  case,  because  (1),  though  there  is  a  1869. 
written  instrument,  it  refers  to  one  year  only  of  the  v    v  ' 

J  J  Ridley 

defendant's  employment ;  (2)  it  is  not  for  a  debt  or  sum  j 
certain  ;   (3)  it  regulates  compensation  in  respect  of 
part  only  of  the  services  on  which  the  Master  has 
allowed  interest ;  and  (4)  it  does  not  name  a  certain 
time  for  the  payment. 

Then  as  to  the  second  branch  of  the  section,  I  cannot 
find  any  reported  case  before  the  present  in  which  it 
was  held  that  the  bringing  of  an  action  or  filing  a 
declaraiion  is  such  a  demand  as  the  statute  contem- 
plated. Otherwise  interest  might  be  allowed  in  all  cases 
from  one  or  other  of  those  dates  ;  and  I  am  not  aware 
that  any  such  view  is  acted  upon  in  courts  of  law.  It 
seems  to  me  that,  if  interest  was  not  allowable  until  the 
commencement  of  the  action  or  the  filing  of  the  declara- 
tion, it  was  not  allowable  from  either  of  those  dates. 

Judgment. 

But  the  principal  ground  relied  on  in  the  argument, 
before  us  was,  that  the  filing  of  the  bill  caused  con- 
siderable delay  ;  that  the  defendant  might  otherwise 
have  got  judgment  and  execution  in  a  month  or  two, 
and  would  have  been  entitled  to  interest  on  his  judgment. 
If  this  view  were  adopted,  the  report  would  be  wrong 
to  the  extent  merely  of  the  interest  from  the  day  of 
filing  the  declaration  until  judgment  at  law  would 
probably  have  been  obtainable.  But,  if  no  bill  had 
been  filed,  would  judgment  have  been  obtained  at  an 
earlier  date  than  the  Master's  report  ?  It  is  impossible 
to  name  any  earlier  date  at  which  judgment  would  have 
been  got.  The  suit  at  law  would  have  come  on  for  trial 
at  the  Spring  Assizes.  If  the  case  would  then  have 
been  referred  to  a  compulsory  arbitration,  counsel  for 
the  respondent  did  not,  I  think,  contend  that  we  could 
assume  that  the  arbitrator  would  have  disposed  of  the 
matter  more  quickly  than  the  Master  did ;  and  there  is 
no  ground  on  which  we  could  make  such  an  assump- 
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tion.  The  cause  of  so  much  time  having  been  con- 
sumed with  the  reference  was  not  explained  to  us  but 
there  was  no  suggestion  that  any  part  of  the  delay  was 
owing  to  any  neglect  or  other  misconduct  of  the  plaintiffs. 

The  plaintiffs'  motion  for  an  injunction  was  by  con- 
sent turned  into  a  motion  for  a  decree  ;  this  motion 
came  on  upon  the  26th  of  March,  1868  ;  there  was  no 
injunction  until  then  ;  and  the  decree  then  made  was  a 
consent  decree,  perpetually  enjoining  the  action  at  law, 
and  referring  it  to  the  Master  to  take  an  account  of  all 
transactions  between  the  plaintiffs  and  defendant,  and  of 
all  matters  in  difference  between  them.  It  being  impos- 
sible to  say  that  this  reference  would  have  been  more 
speedily  disposed  of  by  a  referee  appointed  at  nisiprius 
than  by  the  Master  of  this  court,  one  of  the  defendant's 
counsel  suggested,  that  no  reference  was  needed,  as  (it 
was  said)  an  account  had  been  stated  between  the 
judgment,  parties.  To  that  suggestion  the  decree  constitutes  a 
conclusive  answer.  As  the  defendant  thereby  consented 
to  both  an  injunction  and  a  general  reference  to  take 
the  accounts,  it  must  be  presumed  that  there  was  no 
stated  account ;  and  the  defendant  cannot  claim  any- 
special  advantage  from  delay  which  sprang  from  his  own 
from  voluntary  act  in  consentingto  transfer  the  litigation 
law  to  equity.  I  have  read  the  defendant's  affidavit  filed 
on  the  motion,  and  I  find  that  there  was  not  and  is  notany 
ground  whatever  for  the  suggestion  that  there  was  a 
stated  account.  In  fact,  the  defendant's  affidavit 
assumed  that,  by  pleading  a  set-off,  the  plaintiffs  could 
bring  the  whole  accounts  into  question  at  law,  and  that 
they  would  be  disposed  of  there  by  the  jury  or  an 
arbitrator. 

If  the  plaintiffs  had  a  right  to  have  all  the  accounts 
investigated  and  adjudicated  upon,  before  being  called 
on  to  pay  the  defendant's  claim  for  his  services,  it 
follows  that  they  had  a  right  to  have  that  investigation 
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made  in  this  Court,  and  that  they  should  not  be  charged  1872. 
with  any  interest  here  with  which  they  would  not  have  ' — > — ' 
been  chargeable  at  law.    The  Court  of  law  had  not  the  v- 

°  Sexton. 

machinery  for  taking  the  account  satisfactorily,  and  it 
would  be  contrary  to  all  propriety  that  the  plaintiffs 
should  be  punished  by  this  charge  for  interest  for 
having  resorted  to  the  best  means  of  investigation  which 
our  judicial  system  provides.  The  case,  it  must  be 
remembered,  is  not  one  of  resorting  to  equity  with  a 
pretended  equitable  defence  to  a  legal  demand,  and 
thereby  occasioning  delay  ;  the  defence  was  a  legal 
one  ;  and  it  is  only  on  account  of  the  more  satisfactory 
machinery  which  this  Court  possesses  that  the  Court 
had  jurisdiction,  or  that  the  plaintiffs  could  come  here. 
The  result  of  the  investigation  here  was,  that  the 
defendant  was  found  a  debtor  on  the  general  accounts, 
and  that,  while  $14,000  was  claimed  by  him  in  the 
action  at  law,  the  Master  has  allowed  him  a  balance 
of  $9,124.77  only.  Had  that  been  the  award  of  an  judgment. 
arbitrator  on  a  compulsory  reference,  he  would  not  (I 
presume)  have  been  entitled  to  add  interest ;  and,  if 
so,  it  follows,  inevitably,  that  the  Master  should  not 
have  added  interest. 


Reference  was  made  for  the  defendant  to  cases  in 
which  it  has  been  said  that  the  act  or  error  of  the  Court 
is  not  permitted  to  work  an  injury  to  a  suitor.  But  that 
rule  has  only  a  limited  application  ;  its  application  in 
all  cases  would  be  impossible,  and  has  not  been  thought 
expedient  even  to  the  extent  that  the  application  would 
have  been  possible.  The  rule  applies  where  a  party  has 
paid  money  in  satisfaction  of  a  judgment  which  is  after- 
wards reversed;  in  which  case  the  money  must  be  repaid 
to  him  with  interest  (a).  The  rule  applies,  also,  where 
a  defendant  at  law  has  filed  a  bill  in  equity  setting 
up  a  pretended  equitable  case  against  a  legal  right,  and 


(a)  Rogers  v.  D'Escompte,  L.  R.  3  Pri.  Col.  475. 
20 — VOL.  XIX.  GR. 
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1872.  the  suit  in  equity  is  unsuccessful,  but  has  caused  a  delay 
'    *      which  barred  the  other  party  at  law ;  in  which  case 

Ridley  . 

sexton  eclU]ty  W^  not  Permifc  tne  Dar  to  operate  ;  for  "it  would 
be  very  strange  that  a  party  having  no  pretence  finally 
to  relief  in  equity,  should  get  it,  in  effect,  by  the  delay 
occasioned  by  the  pretence  under  which  he  obtained  the 
interference  of  the  Court  in  his  favor  "  (a).  But  the 
rule  is  not  applied  so  as  to  charge  a  defendant  with 
interest  for  the  time  a  suit  lasts  in  respect  of  a  demand 
which,  in  its  own  nature,  does  not  carry  interest, 
whether  the  suit  be  of  short  or  long  continuance.  The 
contrary  receives  illustration  in  the  every  day  practice 
of  all  the  Courts,  as  I  understand  it,  and  was  expressly 
mentioned  in  some  of  the  cases  cited  for  the  plaintiffs. 
"  Mere  legal  delay  is  not  a  sufficient  ground  to  induce 
the  Court  to  give  interest"  (b).  "  Ordinary  legal  delay 
in  carrying  on  the  proceedings  in  a  suit  is  not  a 
sufficient  ground  for  allowing  interest  "  (<?),  &c. 

Judgment. 

The  case  of  The  Hull  and  Selby  Railway  Company 
v.  The  North  Eastern  Railway  Company  (d)  was  cited 
for^the  defendant.  There  the  defendants  had,  under  an 
express  order  obtained  by  themselves,  paid  into  Court, 
immediately  before  the  long  vacation,  money  due  from 
them  to  the  plaintiffs  for  rent  under  a  written  agree- 
ment. The  Court  was  of  opinion  that,  if  the  plaintiffs 
had  sued  at  law  for  this  rent,  the  jury  would  have 
been  entitled  under  the  statute  to  give  interest  on  the 
amount ;  and  that  it  was  reasonably  clear  that,  by 
paying  the  rent  into  Court,  they  had  prevented  the 
plaintiffs  from  recovering  interest  upon  the  rent  at  law ; 
as  the  statute  did  not  give  a  separate  right  of  action 

(a)  Bond  v.  Hopkins,  1  S.  &  Lef.  at  434.  See  also  Pulteney  v. 
Warren,  6  Ves.  at  93. 

(b)  Martyn  v.  Blake,  3  D.  &  War  125. 

(c)  Earl  of  Mansfield  v.  Ogle,  4  DeG,  &  J,  at  42  ;  Blogg  v.  John- 
son, L.  R.  2  Ch.  App.  at  230. 

(tf)  5  DeG.  M.  &  G.  872. 
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for  the  interest,  but  only  authorized  the  jury  to  allow 
interest  as  damages  in  a  suit  for  the  principal.  But 
what  the  defendant  desires  here  is,  not  to  get  the 
interest  which  the  jury  might  have  given  him  at  law, 
but  to  get  interest  to  which  (as  I  understand)  he  would 
have  had  no  claim  at  law.  The  case  cited,  therefore, 
affords  no  support  to  the  defendant's  claim. 

On  the  whole,  I  respectfully  think  that  the  allowance 
of  interest  in  the  present  case  was  not  warranted  by 
the  reported  cases.  If  1  were  legislating,  I  would  be 
inclined  to  allow  interest  in  some  cases  in  which  the 
legislature  has  not  yet  sanctioned  its  allowance;  but,  as 
a  judge,  I  am  bound  to  allow  it  only  in  the  cases  which 
the  authorities  seem  to  me  to  warrant. 


1872. 


McIntosh  v.  The  Ontario  Bank. 

Mortgage. — Notice —  Will,  construction  of — Rents — Insurance. 

W,  claiming  as  heir-at-law  of  his  father,  mortgaged  to  a  bank  certain 
lands  which  he  alleged  had  descended  to  him  as  heir-at-law.  In 
fact,  the  father  had  executed  a  will,  whereby  the  mortgaged 
property,  with  other  estate  of  the  ancestor,  was  devised  to  his  five 
sons,  to  be  equally  divided  amongst  them.  The  officer  of  the  bank 
through  whom  the  mortgage  was  taken  was  aware  that  the  father 
had  made  a  will,  but  understood  that  the  mortgage  estate  had  been 
devised  to  W  : 

field,  that  there  was  sufficient  notice  to  put  the  party  on  inquiry  as  to 
the  estate  devised  to  W,  and  that  the  bank  had  a  claim  on  the 
interest  of  W  only. 

A  testator,  by  his  will,  devised  as  follows  :  «'  All  and  singular  the 
rest,  residue,  and  remainder  of  the  estate  and  effects,  real  and  per- 
sonal, which  I  shall  die  possessed  of,  or  to  which  at  the  time  of  my 
decease  I  shall  be  entitled,  I  do  devise,  bequeath,  and  order  to  be 
equally  divided  amongst  my  five  sons  above  mentioned."  One  of 
the  sons  (A)  died  during  the  lifetime  of  the  father  without  issue : 

Held,  that  the^devise  of  the  residue  was  not  a  devise  to  a  class  ;  and 
that  by  the  decease  of  A,  his  share  lapsed  and  descended  to  W,  as 
heir-at-law  of  the  ancestor. 
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1872.  One  of  several  devisees  claimed  to  be  solely  entitled,  and  mortgaged 
v_ '  *ne  property  ;  the  mortgagees  entered  into  the  receipt  of  the  rents  : 
Mcintosh  Held,  that  they  must  account  to  the  other  devisees  for  their  shares  of 


Bank. 

One  of  several  devisees,  being  in  exclusive  possession  and  claiming  to 
be  solely  entitled,  insured  the  buildings  on  the  property  ;  the  build- 
ings were  afterwards  burnt  down ;  the  insurance  money  was 
recovered  on  the  policies,  and  new  buildings  were  erected  : 

Held,  that  the  premiums  should  be  presumed  to  have  been  paid  out 
of  the  rents  ;  and  that  the  party  should  account  for  the  insurance 
money,  and  receive  credit  for  his  expenditure  on  the  new  buildings. 

This  cause  was  heard  at  the  fall  sittings  (1871)  at 
Whitby,  and  arose  out  of  the  will  of  one  William 
Mcintosh. 

William  Mcintosh  died  on  the  7th  of  October,  1849, 
leaving  a  will  dated  the  30th  of  April,  1842,  by  which 
he  gave  and  devised  certain  properties  therein  specifi- 
cally mentioned  amongst  his  children ;  and  the  will 
concluded  with  the  following  residuary  devise  :  "  Item 
tatement.  ajj  an(j  singU|ar  t}ie  rest,  residue,  and  remainder  of  the 
estate  and  effects,  real  and  personal,  which  I  shall  die 
possessed  of,  or  to  which,  at  the  time  of  my  decease,  I 
shall  be  entitled,  I  do  devise,  bequeath  and  order  to  be 
equally  divided  amongst  my  five  sons  above  mentioned." 
The  five  sons  were  named  in  the  will,  and  to  each  was 
given  a  specific  property.  One  of  the  sons,  named 
Amasa,  died  before  his  father,  viz.,  on  the  29th  of 
September,  1849,  and  at  the  death  of  the  testator  the 
defendant  William  Mcintosh  was  his  eldest  son.  After 
the  date  of  the  will,  the  testator  purchased  a  certain 
mill  property  situated  at  Bond  Head,  near  Newcastle, 
which  was  conveyed  to  him  by  deed  dated  the  10th  of 
September,  184b*.  After  the  death  of  the  testator,  his 
widow,  who  was  his  sole  executrix,  carried  on  the  mill 
for  some  years,  for  the  benefit  of  the  estate,  under  the 
superintendence  of  one  Robert  Fairbaim ;  and  the 
defendant  William  Mcintosh  subsequently  carried  it 
on  in  like  manner.    About  the  year  1859  the  mill  was 


v. 
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destroyed  by  fire,  and  the  defendant  William  Mcintosh  1872. 
received  the  whole  of  the  insurance  money  paid  under  ' 

J  -  Mcintosh 

the  policies  then  existing  on  the  property.  The  Jntario 

Bank. 

On  the  lJ6th  of  August,  1859,  the  defendant  William 
Mcintosh  gave  a  bond  to  one  William  Wagstaff,  con- 
ditioned to  convey  the  whole  of  the  mill  property  to 
him  upon  payment  of  $6,000.  Under  this  bond  Wagstaff 
went  into  possession  of  the  premises  and  erected  a  new 
mill  thereon  ;  but  being  unable  to  pay  the  purchase 
money,  he  gave  up  his  right  thereto  to  the  defendant 
William  Mcintosh.  William  Mcintosh  claimed  that 
the  whole  of  this  property  descended  to  him  as  heir-at- 
law  and  did  not  pass  under  his  father's  will.  On  the  6th 
of  September,  1862,  he  mortgaged  the  whole  of  the 
property  to  the  defendants,  The  Ontario  Bank,  to  secure 
the  amount  of  certain  notes  which  he  had  previously 
discounted  at  the  bank  ;  and  subsequently  he  executed 
a  second  mortgage  thereon  in  favor  of  the  defendant 
Dickson,  to  secure  payment  of  the  amount  of  a  pro-  statement 
missory  note  which  he  had  given  to  Dickson. 

The  bank,  shortly  after  the  date  of  their  mortgage, 
went  into  the  receipt  of  the  whole  of  the  rents  of  the 
property,  and  continued  in  receipt  thereof  up  to  the 
time  of  filing  the  present  bill. 

The  plaintiffs  were  one  of  the  five  sons  and  the 
children  of  another  son  who  died  since  the  death  of  the 
testator ;  and  the  bill  was  filed  against  the  bank  and 
Dickson  and  the  son  William  Mcintosh.  Another  of 
the  five  sons  died  intestate  and  without  issue  in  the  year 
1858. 


The  bill  claimed  that  the  mill  property  was  a  part  of 
the  residuary  estate  and  passed  under  the  residuary 
clause,  and  that  Amasa's  share  did  not  go  to  William 
as  heir-at-law,  but  that  the  whole  residuary  estate  was 
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1872.  divisable  amongst  the  four  surviving  sons  in  equal 
v    *    *f  shares.    The  prayer  of  the  bill  was,  that  the  plaintiffs 

Mcintosh  r     J  . 

might  be  declared  entitled  to  two-thirds  of  the  mill 

The  Ontario  ° 

Bank,  property ;  that  the  bank  might  be  ordered  to  account 
for  the  plaintiffs'  share  of  the  rents  received  by  the 
Bank ;  that  the  mortgages  might  be  declared  to  form 
no  lien  on  the  property,  or,  at  all  events,  to  form  no 
lien  on  the  plaintiffs'  share. 

By  their  answer  the  bank  and  Dickson  set  up  that, 
previous  to  the  execution  of  their  mortgages,  the  son 
William  Mcintosh  was  in  the  sole  and  exclusive  posses- 
sion of  the  whole  property,  and  that  he  claimed  to  be 
the  sole  owner  of  the  same ;  that  they  had  no  notice  of 
the  plaintiffs'  claim  or  title  to  any  part  of  the  property, 
and  no  notice  of  the  will  nor  of  its  contents,  and 
claimed  to  be  bona  fide  purchasers  for  value  without 
notice.  They  also  set  up  that  William  Mcintosh  had 
made  lasting  and  valuable  improvements  upon  the 
property,  and  they  claimed  the  benefit  of  the  same. 
They  also  claimed  that  the  share  of  Amasa  descended 
to  William,  and  that  their  mortgages  were  a  lien  upon 
seven-fifteenths  of  the  property. 

The  whole  will  was  registered  in  the  registry  office 
for  the  County  of  Durham,  where  the  property  was 
situated,  on  the  18th  of  January,  1850,  but  as  the 
property  in  question  was  not  specifically  mentioned  in 
the  will,  it  was  not  recorded  against  it  specially. 

Mr.  Crooks,  Q.  C,  and  Mr.  A.  Hoskin,  for  plaintiffs. 

Mr.  Maclennan  and  Mr.  R.  R.  Loscombe,  for  defend- 
ants, The  Ontario  Bank  and  Dickson. 

The  following,  amongst  other,  authorities  were  cited  : 
Blaney  v.  Blaney  (a),  Windus  v.  Windus  (b),  Qreated 


Statement. 


(a)  1  Gusb.  at  116. 


(b)  21  Beav.  373. 
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v.  (treated  (a),  Elliott  v.  Davenport  (6),  Kent's  Com-  1872. 
mentaries,  vol.  4,  pp.  41-2 ;  Jarman  on  Wills,  vol  1,  McIntogh 
ch.  20. 

The  Ontario 
Bank. 

Spraggb,  C. — I  have  come  to  the  conclusion  that  the  March6th„ 
bank  is  affected  with  notice  of  the  contents  of  the  will 
of  the  testator  William  Mcintosh.    The  mortgage  by 
William  Mcintosh,  the  son,  was  taken  through  Mr. 
Fisher,  the  cashier  of  the  bank,  and  was  given  to  secure 
an  antecedent  debt.    Mr.  Fisher  knew  that  the  mill 
property  had  belonged  to  the  father,  and  that  he  died 
in  possession  of  it ;  and,  as  he  goes  on  to  say,  "  that  it 
belonged  to  the  family,"  and  that  he  had  left  a  will;  he 
knew  all  this  before  the  mortgage  was  given.  The 
mortgage  was   prepared  by  the  bank  solicitor,  Mr. 
Loscombe,  who  was  not  called  as  a  witness.    Mr.  Fisher 
says  that  he  had  an  impression  that,  by  the  will,  the 
property  in  question   had  been   devised  to  the  son 
William;  that  he  had  understood  from  the  son  that 
there  was  a  will,  and  that  he  was  heir-at-law  (he  must  Judgment, 
mean  devisee)  under  the  will  of  this  property ;  he  adds 
that  he  speaks  from  recollection,  and  has  no  recollection 
of  any  particular  conversation  with  the  son  on  the 
subject  as  a  matter  of  business. 

The  strongest  authority  for  this  not  being  sufficient 
notice  is  a  dictum  of  Sir  James  Wigram  in  Jones  v. 
Smith  (c).  He  noticed  that  a  "  point  suggested  was 
this  :  that  a  purchaser  from  an  heir-at-law,  with  notice 
of  a  will  by  the  ancestor  under  whom  the  heir  claimed, 
would  be  affected  with  notice  of  the  contents  of  that 
will,  although  he  was  ignorant  of  such  contents,  and 
even  misled  by  the  heir  at  the  time  of  his  purchase. 
To  this  conclusion,  the  correctness  of  which  was  assumed 
at  the  bar,  I  am  far  from  assenting.    I  should  say  that 


(a)  26  Beav.  621.  (b)  Tudor's  L.  Ca.  803. 

(c)  1  Hare  60. 
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1872.   the  question  in  that  case  must  depend  upon  circum- 
stances.    If  the  testator  had  been  long  dead  and  the 

Iclntosh  .  °< 

heir  long  in  possession,  and  the  other  circumstances  of 


V 

The  Ontario 


Bank,  the  case  such  as  to  leave  the  purchaser  in  credit  for 
perfect  good  faith,  I  think  a  Court  of  equity  would  not 
interfere  against  the  legal  title  only  because  the  pur- 
chaser had  notice  of  a  will,  respecting  which  he  was 
misled.  If  the  death  of  the  testator  were  recent,  other 
considerations  might  arise  affecting  the  purchaser  with 
the  imputation  of  a  fraudulent  blindness."  The  circum- 
stances of  this  case  differ  materially  from  those  put  by 
Sir  James  Wigram,  as  not  affecting  a  purchaser  with 
notice.  The  testator  had  indeed  been  dead  since 
October,  1849,  and  the  mortgage  to  the  bank  is  dated 
the  6th  of  September,  1862  ;  but  the  mortgagor  had 
not  been  long  in  possession  or  strictly  in  possession  at 
all ;  and  Mr.  Fisher  does  not  say  that  he  believed,  or 
that  he  was  told,  that  the  son,  the  mortgagor,  had  ever 
been  in  possession.  For  the  first  seven  years  after  the 
judgment.  testator>s  <Jeath,  the  mill  property  had  been  managed 
by  Robert  Fairhairn,  his  son-in-law,  and  the  manage- 
ment was  then  given  by  the  widow  to  her  son  the  mort- 
gagor. He  continued  in  the  management  for  two 
years,  when  the  mill  was  burnt  down,  and  he  then 
entered  into  a  contract  in  his  own  name  to  sell  the 
premises  to  William  Wag  staff.  There  is,  therefore, 
little  or  nothing  in  the  way  of  possession  by  the  son, 
and  there  was  the  long  previous  possession  and  use  by 
the  widow  inconsistent  with  a  devise  to  the  son. 


Further,  there  was  no  representation,  as  in  ihe  case 
put  by  Sir  James  Wigram,  that  the  father  had  died 
intestate  as  to  this  land ;  but  Mr.  Fisher  understood 
that  it  was  dealt  with  in  the  will,  and  so  the  contents  of 
the  will  were  brought  under  his  notice. 

What  was  said  by  Sir  James  Wigram  was,  as  I  have 
said,  a  dictum  only.    The  case  before  him  was  that  of  a 
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representation  respecting  a  marriage  settlement,  and  1872. 
the  learned  Vice  Chancellor  distinguishes  between  the  v  ^""^ 

to  .  Mcintosh 

two,  observing:  "  But  if  I  were  to  admit  the  plaintiffs' The  Jntar. 
conclusion  to  be  correct  in  respect  of  a  will,  it  would  by  Bank- 
no  means  follow  that  the  same  reasoning  would  apply  to 
a  marriage  settlement.  A  will  imports  the  disposition 
by  the  testator  of  his  property.  I  am  not  aware  of  any 
legal  or  equitable  presumption  that  a  man  makes  a 
settlement  of  his  landed  estate  upon  his  marriage."  The 
case  before  Sir  James  Wigram  differed  also  from  this, 
in  this  respect,  that,  in  that  case,  the  money  was 
advanced  upon  the  security  of  the  property  mortgaged. 
The  learned  Vice  Chancellor  observed  that  the  mort- 
gagee's advances  were  unquestionably  made  upon  the 
security  of  the  term  mortgaged,  "  and  the  case  is  free 
from  the  suspicion  which  sometimes  arises  where  a 
security  is  taken  by  a  creditor  for  antecedent  advances  :" 
and  later  in  his  judgment  he  deals  with  that  distinction 
more  fully  (a),  as  follows  : 


Judgment. 


"If  Smith's  estate  is  to  be  affected  by  the  plaintiffs' 
claim,  it  must  be  upon  the  ground  of  his  having  pur- 
posely avoided  inquiry  in  order  to  avoid  discovery. 
But  is  such  a  supposition  consistent  with  a  single  fact 
in  this  case  ?  His  debt  was  not,  like  that  of  Boulnois, 
in  Whitbread  v.  Jordan  (5),  an  antecedent  debt,  for 
which  he  might  be  glad  to  get  any  security.  The 
advance  of  his  money  was  contemporaneous  with  the 
mortgage  which  secures  it.  His  mortgagor  was  a  needy 
man,  and  the  evidence  of  Sarah  Jones  proves  that 
Smith,  at  the  time  of  treating  for  the  first  mortgage,  so 
considered  him.  The  letter  of  October,  1826,  which 
the  plaintiff  has  put  in  evidence,  suggests  the  fraud  which 
was  practised  upon  Smith  ;  and  the  evidence  of  Sarah 
Jones  proves  the  suggestions  in  that  letter  to  be  true. 
Where  is  the  ground  for  questioning  the  honesty  and 

(a)  At  pp.  68,  69  &  70.  '  (b)  I  Y:  &  C.  303. 
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1872.  r  bona  fides  of  Smith,  even  if  his  caution  could  be  success- 
^^^/  fully  impeached  ?  How  can  anything,  exceeding  want 
m,         .  of  caution,  be  imputed  to  the  man  who  parts  with  his 

Tho  Ontario  r  .  . 

Bank,  money  upon  the  bare  faith  of  a  security  without  any 
assignable  motive  ?  The  only  knowledge  Smith  had 
was,  that  there  was  a  settlement.  But  the  contem- 
poraneous assertion  respecting  that  settlement  was,  that 
it  related  to  other  property  than  the  husband's.  A 
simple  denial  by  Jones  and  wife,  that  there  was  any 
settlement  affecting  Jones's  property,  would  clearly 
have  made  Smith  safe.  How  can  it  be  argued  that 
such  denial  is  qualified  by  the  statement  that  there  is  a 
settlement  relating  to  other  property  ?  Nay  more, — is 
not  the  apparent  candor  of  that  statement  calculated 
rather  to  inspire  confidence,  than  to  excite  suspicion  and 
lay  a  foundation  for  inquiry  ?  If  Smith  was  bound  to 
inquire  after  one  deed  of  which  he  was  told  nothing, 
except  that  it  did  not  relate  to  Jones's  estate,  why, 
upon  the  same  principle,  should  he  not  be  bound  to 
judgment.  exam-ne  any  0faev  deed,  of  the  mere  existence  of  which 

he  had  notice  ?  If  notice  of  the  existence  of  a  settle- 
ment, declared  not  to  affect  the  husband's  estate,  is  to 
put  a  purchaser  upon  inquiry,  only  because  it  may  by 
possibility  affect  it,  how  can  the  plaintiff  stop  short  of 
the  conclusion,  that  marriage  alone  should  be  construc- 
tive notice  of  any  settlement  that  may  have  been  exe- 
cuted ?  And  why,  upon  the  same  principle,  should  not 
every  man  who  deals  with  his  neighbour,  without  know- 
ing he  is  married,  be  affected  with  notice  of  his  mar- 
riage, and  thence  with  notice  of  his  marriage  settle- 
ment (if  any),  and  thence  with  notice  of  the  contents  of 
the  settlement  ?  The  basis  of  the  plaintiff's  argument 
is  this — that  a  purchaser  is  imperatively  bound  to 
inquire,  wherever  he  has  notice  of  a  fact,  which,  by 
bare  possibility,  may  affect  the  subject  of  his  purchase. 


"  The  affairs  of  mankind  cannot  be  carried  on  with 
ordinary  security,  if  a  doctrine  like  that  of  constructive 
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inotce  is  to  be  refined  upon  until  it  is  extended  to  cases  1872. 
like  the  present.    I  should  myself  incline  to  limit  the 

r  ...  Mcintosh 

cases  to  which  the  doctrine  is  applied,  rather  than  to 

*v    m    \  .The  Ontario 

extend  them,  were  it  not  that  the  principle  upon  which  Bank. 
these  cases  are  decided  is  sound  in  itself ;  and  that  it  is 
better  to  carry  out  a  sound  principle  to  its  just  limits, 
even  at  the  occasional  expense  of  individual  hardship, 
than  render  the  law  uncertain  and  fluctuating  by  arbi- 
trarily refusing  to  apply  an  acknowledged  principle  to 
cases  within  its  range." 

The  defendant  William  Dickson  had  substantially  the 
same  notice  as  the  bank,  with  this  exception,  that  it 
does  not  appear  that  he  understood  the  property  mort- 
gaged was  dealt  with  in  the  father's  will.  In  his  case, 
as  in  that  of  the  bank,  the  mortgage  was  taken  for  an 
antecedent  debt.  It  was  subsequent  to  the  mortgage  of 
the  bank. 

The  testator's  will  was  registered,  but  it  was  before  Judgmenh 
the  Act  making  registration  notice.    The  mortgages 
to  the  bank  and  to  Dickson  were  also  registered,  and 
their  answers  claim  the  benefit  of  registration. 

I  proceed  to  dispose  of  the  other  points  raised 
in  this  case.  My  opinion  is,  that  the  devise  of  the 
residue,  by  the  will  of  the  testator  William  Mcintosh, 
was  not  a  devise  to  a  class,  but  to  the  five  sons  named 
in  the  will;  that  by  the  death  of  Amasa,  his  share 
lapsed,  and  being  undisposed  of  by  the  will,  it 
descended  to  William  the  mortgagor. 

A  third  point  is,  as  to  the  rents  paid  by  Wag  staff 
and  McNaughton,  lessees  of  the  mill  property  to  the 
bank.  William,  the  lessor,  would  be  bound  to  account 
to  the  other  tenants  in  common  for  all  rents  received 
by  him  beyond  what  he  was  entitled  to  retain  as  his  own 
share.    The  bank,  as  the*  assignees  of  the  lease,  could 
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1872.  not,  in  my  opinion,  have  a  larger  right  than  their 
^ — v   J  assignor,  and  are  bound  to  account  for  the  excess. 

Mcintosh  °  7 


v. 

The  Ontario 


Bank.  The  plaintiffs  claim  that  the  insurance  moneys 
received  by  William  Mcintosh  after  the  burning  of 
the  mill  in  1859  should  be  charged  against  his  share  ; 
and  I  think  they  should.  The  profits  were  received  by 
him ;  and  I  think  the  proper  intendment  is,  that  the 
premiums  -of  insurance  were  paid  out  of  the  profits. 
What  he  received  from  the  assurers  represented  so 
much  of  the  real  estate.  I  think  a  case  for  this  is 
sufficiently,  though  not  very  explicitly,  made  by  para- 
graph 25  of  the  bill. 

Connected  with  this  is  the  claim  made  by  the  defend- 
ants for  improvements  on  the  property,  by  which  I  under- 
stand the  new  mill  built  by  Wagstaff,  and  this,  I  think, 
should  be  allowed  on  the  other  hand.  If  William 
Mcintosh  had  simply  replaced  the  mill  destroyed  by 
fire,  the  assumption  would  be,  that  he  did  so  by  apply- 
ing the  insurance  moneys  received  to  that  purpose,  and 
in  that  case  he  would  not  be  chargeable  with,  the 
insurance  moneys.  The  mill  premises  were  partially 
replaced  by  William  Mcintosh's  vendee,  the  price  to  the 
vendee  being  so  much  less  by  reason  of  there  being  no 
mill  upon  them ;  and  the  plaintiffs  get  the  benefit  of 
what  was  done  under  the  contract.  They  ought  not  to 
have  both  the  new  mill  and  the  moneys  paid  upon  the 
destruction  of  the  old  one.  The  value  of  the  new  mill 
should  be  set  against  the  insurance  moneys. 


Judgment. 


I  think  there  should  be  no  costs  up  to  the  hearing. 
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Crawford  v.  Meldrum. 

Practice — Adding  parly  in  Master's  office. 

A  registered  judgment  creditor  had  filed  a  bill  impeaching  a  convey- 
ance made  by  his  debtor,  which  was  ultimately  declared  void,  and, 
in  proceeding  to  take  the  account  in  the  Master's  office,  the  plain- 
tiff obtained  and  served  an  order  from  the  Master,  making  a  prior 
incumbrancer  a  party  : 

Held,  that,  as  the  plaintiff,  in  his  proceedings,  had  elected  not  to 
make  the  prior  incumbrancer  a  party  to  his  bill,  his  serving  him 
with  the  order  in  the  Master's  office  was  irregular,  and  the  order 
was  discharged  at  the  instance  of  such  prior  incumbrancer. 

In  such  a  case,  if  the  prior  incumbrancer  should  afterwards  put  the 
judgment  creditor  to  file  a  bill  to  redeem,  whether  he  would  be 
entitled  to  his  costs.  Qucere. 


1872. 


After  the  reversal  of  the  decree  in  this  cause,  as 
reported  in  the  Error  and  Appeal  Reports,  volume  iii., 
page  101,  the  plaintiff  carried  the  order,  making  the 
order  of  the  Court  of  Appeal  an  order  of  this  Court, 
into  the  Master's  office,  and,  in  proceeding  thereunder,  it 
appeared  that  one  John  Boynton  had  a  prior  incum- 
brance upon  the  property  in  question  as  mortgagee  ; 
and  the  Master  thereupon  directed  Boynton  to  be 
served  with  an  office  copy  of  the  decree  under  General 
order  244.  Boynton  thereupon  moved,  by  way  of 
appeal,  to  discharge  the  order  of  the  Master,  on  the 
ground  that  he  was  not  a  necessary  party  to  the  plain- 
tiff's suit. 


Mr.  Hoskin,  in  support  of  the  motion. 

Mr.  Blake,  Q.C.,  and  Mr.  Hector  Cameron,  contra. 

Spragge,   C. — Crawford   obtained    his   judgment  March  6th. 
against  Thomas  Meldrum,  and  registered  it  before  the 
18th  of  May,  1861.    If  Thomas  Meldrum  had  not  con-  Judgment' 
veyed  to  Helen  Meldrum,  that  judgment  would  have 
been  clearly  an  incumbrance  upon  the  land.    The  con- 
veyance, Thomas  to  Helen,  was  declared  void,  under  the 
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Statute  of  Elizabeth,  by  the  Court  of  Appeal,  as 
against  Crawford.  The  judgment  therefore  was,  it 
would  appear,  from  the  date  of  its  recovery,  and 
continued  to  be,  a  charge  upon  the  lands  conveyed. 


I  do  not,  however,  give  any  judgment  upon  this 
point,  because  I  am  of  opinion  that  the  order  of  the 
late  Master,  making  Boynton  a  party  in  his  office, 
must  be  discharged.    The  difficulty  in  Crawford's  way 
is  one  of  his  own  creating.    Boynton  was  a  prior 
mortgagee,  and  it  was  competent  to  Crawford  to  have 
made  him  a  party,  in  order  to  redeem  him,  or  not  to 
make  him  a  party,  as  he  saw  fit.    He  did  not  make  him 
a  party,  and  consequently  the  order  of  the  Court  of 
Appeal  (virtually  the  decree  in  the  suit)  directed  that 
incumbrancers,  other  than  prior  mortgagees  (if  any), 
should  be  made  parties.    It  is  contended  that  there  was 
a  special  reference  back  to  the  Master  to  make  parties, 
judgment.  I  suppose  the  direction  in  the  order  made  on  appeal  from 
the  Master  is  what  is  referred  to ;  but  that  merely 
directed  that  all  necessary  parties  be  added  or  notified. 
Boynton  was  not  a  necessary  party,  nor  a  proper  party 
under  the  plaintiff's  bill  and  the  order  of  the  Court  of 
Appeal ;  and  that  order  could  not  be  varied  by  an 
order  made  on  appeal  from  the  Master,  and,  of  course, 
it  was  not  intended  that  it  should  be  varied.  There 
was  therefore  nothing,  in  my  opinion,  to  warrant  the 
Master  in  making  Boynton  a  party,  and  the  order 
making  him  a  party  must  be  discharged,  with  costs- 

Crawford  has  made  him  a  party  in  order  to  redeem 
him.  If  he  puts  Crawford  to  file  a  bill  to  redeem  him, 
and  it  should  be  held  that  Crawford  is  entitled  to 
redeem  him,  there  may  be  a  question  whether  he  would 
be  entitled,  in  such  a  suit,  to  his  costs. 
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Buntin  v.  Georgen.  1872. 

Equitable  assignment — Notice — Future  claim. 

It  is  no  objection  to  an  assignment,  in  equity,  of  a  claim  against  a 
third  person,  that  the  work  upon  which  the  claim  is  to  arise  has  yet 
to  be  performed. 

A  printer,  being  about  to  execute  a  contract  of  printing  for  a  customer, 
applied  to  a  paper  maker  for  a  supply  of  paper,  but  which  he  refused 
to  supply  unless  secured  therefor :  thereupon  a  memorandum  was 
signed,  with  the  printer's  name,  by  one,  with  the  cognizance  of  the 
other,  of  two  persons  having  the  general  management  of  the 
printer's  business,  agreeing  to  hand  over  to  the  manufacturer  a 
draft  upon  their  customer  for  the  amount  of  the  account,  payable 
at  three  months  from  the  date  of  completing  the  work: 

Heidi  that  such  document  was  a  sufficient  assignment  of  the  claim  in 
equity,  and  that  the  giving  thereof  was  within  the  scope  of  the 
general  authority  of  the  managers  of  the  business. 

The  customer,  after  having  been  notified  of  this  arrangement,  paid 
the  amount  to  the  printer  : 

Held,  that  such  payment  was  made  in  his  own  wrong ;  and  he  was 
ordered  to  pay  the  amount  to  the  plaintiff,  the  assignee. 

The  facts  of  this  case  appear  clearly  from  the  head- 
note  and  judgment. 

Mr.  Maclennan,  for  the  plaintiffs. 

Mr.  McCarthy ,  for  the  defendants. 

Spragge,  C. — The  late  James  Lovell  carried  on  the 

Judgment. 

business  of  a  printer  and  publisher  in  the  City  of 
Toronto  ;  and  upon  his  death  the  business  was  con- 
tinued by  Ann  Lovell,  his  widow,  under  the  style  of 
A.  Lovell  $  Co.  She  did  not  however  take  any  active 
part  in  the  management  of  the  business.  Acting  under 
advice  she  retained  in  her  own  hands  the  signing  of 
cheques  and  notes.  With  that  single  exception,  the 
business  was  managed  by  two  persons  in  her  employ 
Robert  Lovell  and  James  Banks.  The  latter  in  his 
evidence  says,  "  she  did  not  attend  to  any  other  portion 
of  the  business  (i.  e.  other  than  the  signing  of  cheques 
and  notes)  we,  Robert  Lovell  and  myself,  attended  to  all 
other  business  matters,  such  as  making  bargains,  &c." 
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1872.  The  defendants  were  about  to  publish  an  Almanac, 
^^^"^  and  entered  into  a  contract  with  A.  Lovell  &■  Co..  to  do 

Buntin  .  87  » 

„  v-      the  work.    The  plaintiffs  were  paper  manufacturers  and 

Georgen.  1  *  L 

had  supplied  A.  Lovell  $  Co.  with  paper  for  their  print- 
ing business.  Upon  making  the  contract  with  the 
defendants  application  was  made  to  the  plaintiffs  to 
furnish  the  necessary  paper.  A.  Lovell  $  Co.  being 
indebted  to  the  plaintiffs  to  as  large  an  amount  as  they 
desired  to  give  them  credit,  declined  lo  accept  the  order 
unless  security  were  given  to  them.  They  were  asked 
to  furnish  paper  on  another  account  also,  and  a  paper 
in  the  following  terms  was  the  result:  "We  hereby 
agree  to  hand  over  to  Messrs.  Buntin  Brothers  $  Co. 
our  draft  on  Messrs.  Woodruff,  Bentley  3f  Co.,  or  pay 
cash  for  the  amount  of  work  done  by  us  for  their  Alma- 
nac for  1871  as  soon  as  the  work  is  delivered  to  them, 
and  also  our  draft  on  Messrs.  T.  W.  Georgen  $  Sons 
at  three  months  from  the  date  that  we  complete  their 
Judgment.  Almanac,  for  the  sum  of  four  hundred  and  twenty 
dollars.  A.  Lovell  &  Co." 

Toronto,  Oct.  3,  1870. 

The  signature  "  A.  Lovell  Sf  Co."  is  that  of  R.  Lovell. 
The  agreement  was  entered  into  by  him,  with  the  cog- 
nizance of  James  Banks. 


Upon  this,  two  principal  questions  are  raised  :  one, 
that  Robert  Lovell  and  i?am/cs  were  not  competent  to  enter 
into  such  an  agreement ;  the  other  that  the  agreement 
entered  into  did  not  operate  as  an  equitable  assignment 
of  the  debt,  that  was  to  accrue  due  to  A.  Lovell  $  Co. 
As  to  the  first :  an  equitable  assignment  does  not  need 
to  be  in  writing,  and  does  not  fall  within  that  which  Mrs. 
Lovell  reserved  to  herself.  Then,  was  the  agreement 
of  a  nature  which  it  was  not  competent  for  the  managers 
of  the  business  to  enter  into  ?  The  plaintiffs  were  not, 
so  far  as  appears,  informed  of  any  restriction  whatever 
upon  the  managers  of  the  business.    They  appeared 
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to  those  dealing  with  A.  Lovell  &  Co.  as  managers  1872. 
of  the  business  in  the   largest   sense  of  the  term.  v-^~f 

.  Buntin 

Such   a   contract    entered   into    under    the   circum-  v. 

Georgen. 

stances  that  this  contract  was  entered  into,  was 
in  my  opinion  within  the  scope  of  the  implied  authority 
delegated  by  Mrs.  Lovell  to  those  to  whom  she  committed 
the  management  of  her  business.  It  was  strictly  a  busi- 
ness transaction ;  and,  though  of  a  nature  that  is  pro- 
bably not  of  frequent  occurrence  in  business,  still  not  of 
an  extraordinary  character.  It  appears  by  the  evidence 
that  Mrs.  Lovell' 8  means  were  small  and  her  credit  not 
good,  and  such  an  arrangement  was  a  necessity  in  the 
management  of  the  business.  She  could  not  I  think 
repudiate  the  agreement,  nor  does  she  appear  to  have 
done  so.  The  objection  is  raised  by  these  defendants  at 
the  hearing ;  and  then  for  the  first  time.  It  is  established 
in  evidence,  and  it  is  indeed  conceded,  that  the  paper 
contracted  for  was  furnished  by  the  plaintiffs  to  A.  Lovell 
$  Co. ;  and  that  the  defendants  had  notice  of  the  agree-  Judgment, 
ment  between  the  two  former,  before  they  gave  their 
note  to  the  agent  of  A.  Lovell  $  Co.  The  notice  was 
distinct,  that  A.  Lovell  $  Co.  had  assigned  to  the  plain- 
tiffs their  claim  on  the  defendants  for  printing  Almanacs 
to  the  amount  of  $420  ;  and  they  were  notified  to  make 
no  settlement  except  with  the  plaintiffs.  If  the  agree- 
ment did  operate  as  an  equitable  assignment,  the  defend- 
ants settled  with  A.  Lovell  $  Co.  in  their  own  wrong 
and  with  their  eyes  open. 

I  think  the  instrument  contained  all  that  was  neces- 
sary to  constitute  such  an  assignment.  What  was  held 
to  amount  to  an  equitable  assignment  in  Bum  v.  Car- 
valho  (a)  was  less  explicit.  The  creditors  there  wrote  to 
their  debtor  requesting  him  to  instruct  an  agent  of  the 
debtor,  who  had  goods  of  the  debtor  in  his  hands,  in  a 
foreign  country,  to  deliver  them  over  to  an  agent  of  the 


(a)  4  M.  &  C.  690. 
22 — VOL.  XIX.  GR. 
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1872.  creditors  ;  and  the  debtor  by  letter  in  answer  promised  to 
s — do  so  ;  and  Lord  Cottenham  held  these  letters  to  amount 

Buntin  -it  •  nx       t       •        r*  /\ 

G  j-  ^  to  an  equitable  assignment.  Mr.  Justice  Story  (a)  says 
that  "  in  order  to  constitute  an  assignment  of  a  debt  or 
other  chose  in  action  in  equity,  no  particular  form  of 
words  is  necessary;"  of  this  he  gives  several  instances 
and  quotes  several  authorities,  among  them  Burn  v. 
Carvalho.  That  case  resembles  the  one  before  me  in  this, 
that  there  was  no  present  formal  assignment.  There 
was  no  order  on  the  foreign  agent  given  by  the  debtor 
to  the  creditors  but  only  an  engagement,  as  in  this  case, 
to  do  something  in  the  luture.  Judge  Story  goes  on  to 
say,  "indeed  any  order,  writing,  or  act  which  makes  an 
appropriation  of  a  fund,  amounts  to  an  equitable  assign- 
ment of  that  fund,"  and  he  states  the  reason  to  be  that 
the  fund  being  matter  not  assignable  at  law,  nor 
capable  of  manual  possession,  an  appropriation  of  it,  is 
all  that  the  nature  of  the  case  admits  of,  and  therefore 

judgment,  it  is  held  good  in  equity. 

It  is  clear  that  the  thing  assigned  not  being  yet  in 
esse  is  no  objection  to  the  assignment.  In  this 
case  the  existence  of  the  fund  was  contingent  upon  the 
execution  of  the  work  to  be  done  by  A.  Lovellg  Co.  for 
the  defendants.  The  fund  was  yet  to  be  earned  ;  but 
such  was  also  the  case  in  Langton  v.  Ilorton  (b)  where 
the  future  cargo  of  a  whale  ship  was  held  assignable  in 
equity  ;  and  Sir  James  Wigram  in  his  judgment  gives 
several  instances  in  which,  as  he  puts  it  "  by  contract  an 
interest  in  a  thing  not  in  existence  at  the  time  of  the 
contract  may,  in  equity  become  the  property  of  a  pur- 
chaser for  value." 

The  same  was  decided  in  respect  of  freight,  yet  to  be 
earned,  by  Sir  Launcelot  Shadwell,  in  Douglas  v. 
Itussell  (c\  affirmed  in  appeal  by  Lord  Brougham. 


(a)  E.  J.  sec.  1047.  (b)  1  Hare  549. 

(c)  4  Hare  524  ;  1  M.  &  K.  483, 
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There  are  other  cases  establishing  the  same  doctrine;  1872. 
and  in  Burn  v.  Carvalho  (a),  Lord  Cottenham  observes, 
that  assignments  of  future  freight  and  of  non-existing  GeJgen 
but  expected  funds  have  been  enforced  in  equity. 

All  this,  indeed,  follows  from  the  principle  that  an 
assignment  of  a  fund,  whether  existing  or  to  be  brought 
into  existence,  is  in  equity  a  declaration  of  trust  in 
regard  to  such  fund  ;  the  holder  of  the  fund  becomes  a 
trustee  of  the  assignee,  and,  as  soon  as  he  has  notice  of 
the  assignment,  he  holds  it  for  the  assignee. 

k 

Some  argument  was  founded  upon  the  plaintiffs 
having,  as  it  was  supposed,  proved  their  debt  in  insol- 
vency against  A.  Lovell  $  Co.,  and  that  without  noticing 
the  security  contended  for  in  this  suit.  I  have  per- 
mitted an  affidavit  to  be  put  in,  shewing  how  the  fact  as 
to  this  really  is,  with  a  view  to  further  inquiry,  if  neces- 
sary. It  appears  that  the  plaintiffs  proved  no  debt  in  Judgment, 
insolvency,  but  made  only  the  ordinary  affidavit  in  order 
to  a  compulsory  liquidation  of  the  insolvent  debtor's 
estate.  Mr.  Bead  was  under  a  mistake  as  to  this  when 
he  gave  his  evidence,  as  is  shewn  by  the  copy  of  affidavit 
really  made  by  him,  which  is  produced.  It  is  a  point 
upon  which  I  should  think  it  right  to  receive  affidavit 
evidence,  unless  counsel  for  the  defendant  desired  to 
examine  Mr.  Bead  upon  it,  which  he  did  not. 

I  think  the  case  a  proper  one  for  this  Court,  and  that 
there  is  no  good  reason  for  refusing  the  plaintiffs  their 
costs. 

The  decree  will  be  for  the  payment  of  so  much  as 
was  due  by  the  defendants  to  A.  Lovell  $f  Co.  The 
sum  paid  by  them  to  the  agent  of  A.  Lovell  Co.  was 
$400,  which  was  confessedly  within  the  amount  due  by 


(a)  At  p.  703. 
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1872.  several  dollars :  the  amount  specified  in  the  paper  of 
assignment  was  $420.  I  recommend  the  parties  to 
settle  upon  $410  and  save  the  expense  of  an  inquiry, 
and  the  decree  will  be  with  costs. 


Buntin 
v. 

Georgen 


Braun  v.  Aumond. 

Master's  report — Special  circumstances. 

A  decree  was  made  against  a  trustee  for  an  account,  with  a  direction 
to  allow  him  any  moneys  expended  by  him  on  certain  specified 
accounts,  to  the  extent  of  such  moneys  as  had  been  received  by  him 
in  respect  of  the  trust  estate.  In  taking  the  accounts,  the  trustee 
desired  the  Master  to  report,  as  a  special  circumstance,  the  fact 
that  he  had  properly  expended,  in  respect  of  taxes  and  otherwise, 
moneys  exceeding  the  amount  received  : 

Held,  on  appeal,  that  the  Master  had  acted  properly  in  refusing  to 
enter  into  such  items  of  account. 

Statement.     Appeal  from  Master's  report. 

This  was  a  suit  to  compel  the  defendant  Aumond  to 
account  for  the  rents  and  profits  of  certain  lands  vested 
in  him  as  trustee  of  the  infant  defendant,  son  of  the 
plaintiff,  and  praying  the  removal  of  Aumond  from 
the  trust. 

At  the  hearing,  the  Court  refused  to  remove  the 
trustee,  and  directed  an  account  of  his  dealings  and 
transactions  with  the  estate,  and  declared  the  trustee 
not  entitled  to  any  allowance  for  maintenanee,  &c, 
except  as  against  moneys  received  by  him ;  improve- 
ments made  by  him  to  be  allowed  out  of  rents  received  ; 
and  referred  it  to  the  Master  at  Ottawa  to  take  the  neces- 
sary accounts.  In  pursuance  thereof,  the  Master  made  a 
report,  which  was  the  subject  of  the  present  appeal  by 
Aumond,  on  the  grouuds  stated  in  the  head-note  and 
judgment. 
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Mr.  Moss,  for  the  appeal.  1872. 

Braun 

Mr.  Fitzgerald,  for  the  infant  defendant.  Aumond 
Mr.  Bain,  for  the  plaintiff,  contra. 

Spragge,  C. — My  brother  Mowat  informs  me  that  March  6th. 
his  judgment  at  the  hearing  was,  that  to  the  extent  of 
moneys  of  the  trust  estate  received  by  the  defendant, 
he  was  to  be  allowed  for  moneys  expended  on  the 
accounts,  stated  in  the  decree ;  but  that,  beyond  the 
amount  received  by  him,  he  was  not  to  be  allowed  at 
all,  on  whatever  account  the  expenditure  may  have 
been.  He  would,  if  he  had  been  asked,  have  authorized 
an  allowance  for  taxes  paid  in  respect  of  the  trust  estate 
as  well  as  for  repairs  and  improvements,  and  for  main- 
tenance ;  but  the  limit  would  have  been  the  same— the 
amount  received.  According  to  this,  the  Master  would 
have  been  wrong  if  he  had  (as  the  defendant  Aumond 
contends  that  he  ought  to  have  done)  allowed  anything  Judgment, 
beyond  the  amount  received. 

Then,  it  is  contended,  that  he  ought  to  have  reported 
the  fact  of  expenditures  beyond  that  limit  by  way  of  a 
special  circumstance,  if  not  otherwise  ;  and  a  reason 
suggested  was,  that  it  might  have  a  bearing  upon  the 
question  of  costs.  At  the  hearing  of  this  appeal  I  was 
rather  inclined  to  agree  in  this,  especially  as  the  decree 
directs  an  account  of  the  dealings  of  defendant  Aumond 
with  the  trust  estate  ;  but,  upon  reflection,  I  think  that 
this  might  lead  to  inconvenient  results.  Aumond, 
wishing  to  shew  expenditure  beyond  the  sums  received, 
would  naturally  desire  to  shew  to  what  amount  he  had 
expended  beyond  his  receipts.  This,  if  not  merely  idle, 
as  he  could  not  assert  it  to  be,  would  be  in  order  to  serve 
his  own  interests  at  the  expense  of  the  trust  estate ;  and 
the  plaintiff  would  naturally  and  properly  go  into  evi- 
dence upon  the  same  point.    This  would  lead  to  litiga- 
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1872.    tion  in  relation  to  matters  not  necessary  to  the  inquiry 
directed  by  the  decree. 


Braun 
v. 

Aumond 


Judgment. 


The  direction  to  take  an  account  of  the  dealings  of 
Aumond  with  the  trust  estate,  would  certainly  taken  by 
itself  warrant  the  taking  of  such  an  account  as  Aumond 
contends  for  ;  but  this  general  direction  is  qualified  by  the 
subsequent  language  of  the  decree,  that  e<  such  allow- 
ances and  expenditure  are  not  to  exceed  the  amount 
received  by  the  defendant";  for  cui  bono  take  an  account 
of  that  which  cannot  be  brought  into  the  account 
between  the  parties.  If  desired  as  a  material  fact  upon 
the  question  of  costs,  there  should  have  been  a  direction 
to  the  Master  to  report  upon  any  fact  bearing  upon  the 
question  of  costs.  I  express  no  opinion  whether  such  a 
direction  would  have  warranted  what  is  asked  for ;  but, 
without  such  a  direction,  the  duty  of  the  Master  is 
limited  to  what  is  directed  by  the  decree. 

The  appeal  is  overruled,  and  it  must  be  with  costs. 


Rice  v.  George. 

Mortgage — Wilful  default. 

The  owner  of  land  made  a  conveyance  thereof  to  the  grantee,  his 
heirs  and  assigns,  which  was  intended  as  a  security  for  repayment 
of  a  sum  advanced,  with  interest,  and,  after  the  same  was  fully 
paid  and  satisfied,  the  deed  was  expressed  to  be  to  the  use  of  E  B, 
wife  of  the  grantor,  for  life  ;  and,  after  her  decease,  to  the  use  of  the 
children  of  the  grantor  and  the  said  E  B  in  fee  ;  no  time  being  speci- 
fied for  payment  of  the  money.  Upon  the  execution  of  this  deed,  the 
grantor  put  the  grantee  into  possession  of  the  estate,  which  he  con- 
tinued to  occupy  for  some  time.  Subsequently  the  grantee  allowed 
the  grantor  to  resume  possession  of  the  property,  and  afterwards 
assigned  his  interest  to  his  sister  E  G,  who  took  no  step  to  recover 
possession  or  interfere  with  the  occupation  of  the  grantor  or  those 
claiming  under  him : 

On  a  bill  subsequently  filed  by  the  children  of  the  grantor,  alleging 
that  the  moneys  secured  by  such  deed  had  been  fully  paid  and 
satisfied : 

Held,  that,  under  the  circumstances,  E  G  was  not  liable  for  the 
rents  and  profits. 
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The  bill  in  this  case  was  filed  on  the  20th  of  January,  1872. 
1852,  by  Thomas  Edwin  Bice  and  Elizabeth,  his  wife  ""■^ — ' 

.  Rice 

(a  daughter  of  the  late  John  Burn),  and  James  Burn,  G  v» 
Elizabeth  George,  Duncan  Gleghorn,  and  Arthur  Gleg- 
horn,  setting  forth  that  the  late  John  Burn,  being  seized 
in  fee  of  lot  20,  in  the  3rd  concession  of  Hope,  and 
other  lands  in  the  district  of  Newcastle,  and  being 
indebted  to  one  James  George  in  the  sum  of  <£80  and  to 
various  other  persons  in  different  sums  to  about  £170, 
it  was,  on  the  18th  of  December,  1821,  agreed  between 
George  and  Burn  that  George  should  advance  £170  to 
pay  off  such  debts,  and  that,  for  the  purpose  of  securing 
the  same  and  the  <£80  due  to  George,  and  for  the  pur- 
pose of  settling  the  said  lands  for  the  benefit  of  the 
family  of  Burn,  he  (Burn)  should  convey ;  and  accord- 
ingly, by  indenture  of  the  18th  of  December,  1821,  he 
did  convey  the  said  lands  and  premises  to  George,  "  to 
hold  the  same  to  the  said  James  George,  his  heirs  and 
assigns,  to  the  uses  following,  viz. :  to  the  use  and  statement, 
behoof  of  the  said  J&mes  George,  his  heirs  and  assigns, 
until  the  said  £250  should  be  paid  ;  then  to  the  use  of 
Elizabeth  Burn,  the  wife  of  the  said  John  Burn,  during 
her  natural  life  ;  then  to  the  use  of  the  children  of  the 
said  John  Burn  and  Elizabeth  Burn,  their  heirs  and 
assigns,  for  ever  ;"  that  Elizabeth  Burn  died  in  May, 
1825,  and  John  Burn  died  in  the  year  1837,  leaving 
him  surviving  children  by  his  said  wife,  George' Augustus 
Burn,  his  eldest  son  and  heir-at-law,  the  plaintiffs 
James  Burn  and  Elizabeth  Rice,  and  Georgina  Burn, 
since  deceased  ;  that  George  Augustus  Burn,  in  1840, 
assigned  all  his  interest  in  certain  of  the  said  premises 
to  John  W.  Oleghorn,  who  afterwards  (1846)  conveyed 
to  his  son  Duncan  Gleghorn  all  his  interest  in  lot  No. 
20  aforesaid,  and  afterwards  John  W.  Gleghorn  died, 
leaving  the  defendant  Arthur  Gleghorn,  his  eldest  son  and 
heir-at-law,  who  claimed  the  interest  held  by  his  father  in 
the  premises ;  that  Georgina  Burn  had  devised  all  her 
interest  in  the  premises  to  the  plaintiff  Elizabeth  Bice. 
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1872.  The  bill  then  alleged  that  the  debt  of  £250,  with 
interest,  had  been  fully  paid  by  means  of  a  transfer  of 
lot  20  to  James  George,  or,  if  not  so  satisfied  then,  by 
means  of  payments  made  by  John  Bum  in  his  lifetime 
and  by  John  W.  Cleghorn,  and  also  by  means  of  rents 
and  profits  received  out  of  the  said  premises  ;  and  sub- 
mitted that,  after  such  a  lapse  of  time,  the  security  if 
not  actually  discharged  ought  to  be  presumed  to  have 
been  satisfied ;  but  the  defendant  Elizabeth  George,  to 
whom  James  George  had  conveyed  the  premises, 
claimed  the  whole  of  said  £250,  with  interest,  and 
refused  to  deliver  up  the  indenture  of  December, 
1821. 

The  bill  prayed  the  usual  account  of  all  moneys 
received,  or  which,  but  for  wilful  default,  might  have 
been  received  by  James  George  and  Elizabeth  George, 
and  for  further  and  other  relief. 


Statement. 


A  decree  was  made,  referring  it  to  the  late  account- 
ant (Mr.  Turner),  to  take  the  usual  accounts  and  make 
the  necessary  inquiries,  who,  in  pursuance  of  such 
decree,  made  his  report,  finding  a  balance  due  by 
Elizabeth  George  of  about  $13,000  after  payment  of  the 
principal  and  interest  secured  by  the  deed  of  December, 
1821.  From  this  finding  the  defendant  Elizabeth  George 
appealed. 

Mr.  English,  for  the  appeal. 

Mr.  Hector  Cameron  and  Mr.  Morphy,  for  the  plain- 
tiffs. 

Mr.  Moss,  for  defendants  Cleghorn. 

March  6th.  •  Spragge,  C. — The  question  raised  upon  the  appeal  is 
in  respect  of  the  alleged  occupation  of  lot  20,  3rd 
concession  of  Hope. 


Judgment. 
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This  lot,  with  a  leased  lot  adjoining  it,  lot  2l,  and  1872. 
400  acres  in  Darlington,  were  mortgaged  by  John  Burn 
to  James  George  on  the  18th  of  December,  1821.  GJ;ge> 
George,  who  was  a  half-brother  of  Burn,  made  ad- 
vances and  paid  debts  for  him  to  the  amount  of  £250  ; 
and,  to  secure  this,  a  conveyance  of  the  above  date  was 
executed.  It  was  not  in  the  ordinary  form  of  a  mort- 
gage. It  is  a  conveyance  in  fee  for  the  express  con- 
sideration of  £250,  and  the  habendum  is  to  hold  to 
George  in  fee  "  to  the  use  and  behoof  of  the  said 
James  George,  his  heirs  and  assigns,  until  the  said  sum 
of  £250,  and  the  interest  thereon  from  the  date  of 
these  presents,  is  fully  paid  and  satisfied,"  and,  after 
such  payment,  to  the  use  of  Elizabeth  Burn,  wife  of 
John  Burn,  for  life,  and  after  that  period  to  the  use 
of  the  children  of  John  and  Elizabeth  Burn  in  fee. 
No  time  is  mentioned  for  the  payment  of  the  debt.  It 
seems,  from  the  evidence,  to  have  been  intended  that  it 
should  be  paid  out  of  the  rents  of  lot  20.  The  posses-  Judgment, 
sion  and  control  of  the  other  property  comprised  in  the 
mortgage  remained  with  Burn.  The  Accountant  finds 
that,  in  pursuance  of  the  trusts  of  the  deed,  George  went 
into  possession,  and  that  he  remained  in  possession  and  in 
receipt  of  the  rents  and  profits,  until  his  assignment  to 
Elizabeth  George,  his  sister,  on  the  28th  of  January, 
1837. 


This  is  not  quite  accurate.  George  did  receive  rents 
and  profits  for  lot  20  for  some  years  ;  and  necessaries 
were  furnished  out  of  them,  with  his  assent,  to  the 
family  of  Burn,  leaving  a  balance  against  Bum  of 
£131  13s.  9d. ;  and  he  is  further  charged  with  occupa- 
tion rent  at  £25  a  year.  John  Burn  died  in  1837,  and 
for  two  years  before  that,  if  not  more,  George  was 
neither  in  possession  of  lot  20  nor  in  receipt  of  rents  and 
profits  from  it.  Lot  21,  called  the  mill  lot,  was,  during 
that  time,  managed  and  worked  by  George,  the  eldest 
son  of  John  Burn,  John  Burn  himself  indulging  in 
23 — VOL.  XIX.  GR. 
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habits  of  intemperance,  and  the  burthen  of  managing  the 
mill  and  providing  for  the  family  having  devolved  upon 
the  eldest  son,  and  the  possession  of  lot  20,  the  lot  in 
question,  went  along  with  that  of  the  mill  lot.  This 
appears  by  the  evidence  of  Whitney  Burn. 

This  had  been  the  position  of  lot  20  for  some  two 
years  before  the  assignment  to  Elizabeth  George,  and  it 
is  certain  that  Elizabeth  George  herself  never  was  in 
possession  of  the  lot,  and  never  received  any  rents  and 
profits  -from  it. 

The  Accountant  charges  Elizabeth  George  with  the 
rents  and  profits  of  lot  20,  and  with  the  value  of  timber 
and  cordwood  cut  therefrom,  from  the  date  of  the  first 
possession  taken,  as  he  reports,  by  James  George,  to  the 
date  of  his  report.  The  amount  is  large,  $16,938.75, 
exceeding  the  principal  and  interest  of  the  mortgage 
judgment,  debt  by  more  than  $13,000. 

At  the  date  of  the  assignment  to  Elizabeth  George, 
the  mortgage  debt  and  interest  amounted  to  ,£475,  and 
that  is  the  expressed  consideration  money  for  the  assign- 
ment. The  rents  and  occupation  rent  up  to  the  same 
period,  less  some  small  advances,  are  charged  by  the 
Accountant  at  about  £210,  leaving  X265  due  on  the 
mortgage  debt.  No  timber  or  cordwood  appears  to 
have  been  cut  before  the  above  date,  except  perhaps  a 
small  quantity  under  the  direction  of  George  A.  Burn, 
during  the  two  years  preceding  his  father's  death.  The 
evidence  is  not  very  clear  as  to  how  the  possession  was 
after  the  death  of  John  Burn  and  before  the  sale  by 
George  A.  Bum  to  Cleghorn  in  1840.  The  inference 
would  be,  that  there  was  no  change,  except  that,  John 
Burn  having  died,  the  possession  could  not  be  in  him. 
Upon  the  sale  to  Cleghorn,  he  {Cleghorn)  went  into 
possession,  and  he  and  those  claiming  under  him  have 
been  in  possession  ever  since  ;  and  whatever  timber  and 
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cordwood  have  been  taken  off  the  place  have  been  taken  1872 
off  by  him  and  them.  s 

J  Rice 

v. 

George 

I  confess  I  do  not  see  upon  what  principle  Elizabeth 
George  can  be  made  chargeable  with  these  rents  rnd 
profits,  and  with  the  value  of  this  timber  and  cordwood. 
Assuming  that  she  would  be  chargeable,  James  George, 
not  having  assigned  to  her,  would  have  been  chargeable, 
it  was  not  his  duty,  under  the  trust  deed,  to  go  into 
possession ;  and  assuming  further  that,  by  receiving 
rents,  as  he  did,  it  was  a  going  into  possession,  he  was 
guilty  of  no  wrong  and  no  default  if  he  allowed  John 
Burn  to  resume  possession.  The  possession  that  went 
along  with  the  mill  lot  for  two  years  before  his  death 
was,  in  fact,  the  possession  of  John  Burn  himself,  and 
after  the  possession  thus  resumed  by  John  Burn,  there 
was  no  possession  nor  any  receipt  of  rents  and  profits  by 
James  George,  as  there  certainly  was  not  by  Elizabeth 
George.       %  judgm 

To  make  Elizabeth  chargeable,  it  must  be  shewn  that 
it  was  her  duty  to  take  possession  of  lot  20 ;  to  put  out 
those  in  possession  and  to  possess  herself  of  the  land ; 
and  this,  in  my  opinion,  though  it  was  her  right,  as  long 
as  the  mortgage  debt  remained  unpaid,  it  was  not  her 
duty  to  do.  If  she  is  charged,  it  must  be  for  wilful 
neglect  and  default ;  a  mere  forbearance  to  exercise  her 
right  cannot  be  construed  into  wilful  neglect  and 
default. 

The  possession  of  George  A.  Burn  of  the  lands  in 
Hope  after  his  father's  death,  and  his  dealing  with 
them  as  owner,  may  be  accounted  for  in  this  way.  His 
father  made  a  will,  and  by  it  devised  the  premises  mort- 
gaged, other  than  the  lands  in  Hope,  to  different  chil- 
dren, and  these  children  went  into  possession  of  the 
lands  severally  devised  to  them,  leaving  the  land  in 
Hope,  which  was  not  devised,  to  the  heir-at-law,  George, 
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Rice 
v. 

George, 


1872.  or,  at  any  rate,  making  no  claim  against  George  in 
respect  of  it ;  and  George,  after  having  been  in  posses- 
sion from  his  father's  death  to  December,  1840,  sold  to 
Qleghorn,  and  sold  as  heir-at-law.  This  devise  of  John 
Burn  was  in  contravention  of  his  deed  to  James  George 
in  several  particulars,  which  I  do  not  stay  to  point  out. 
T  merely  refer  to  it,  and  to  what  was  done  under  it,  as 
accounting  for  the  abstinence  of  those  who  took  posses- 
sion of  lands  under  the  will  from  interfering  with  the 
possession  of  George  and  of  those  claiming  under  him. 
James  Burn  and  Mrs.  Rice  are  reported  as  having  gone 
into  possession  of  the  lands  severally  devised  to  them, 
and  it  is  to  be  inferred  that  they  knew  of  the  possession 
of  George  A.  Burn  of  the  Hope  lands,  and  his  dealing 
with  them.  Elizabeth  George  was  no  more  than  a 
looker  on  at  all  this.  It  is  in  the  highest  degree  ine- 
quitable in  those  who  acted  under  the  will  to  attempt  to 
charge  her  with  wilful  neglect  and  default.  In  my 
opinion,  she  is  not  so  chargeable  justly  or  legally. 

The  appeal  is  allowed,  with  costs. 


Judgment. 


The  Royal  Canadian  Bank  v.  Payne. 

Principal  and  surety. 

A  mortgage  was  given  to  secure  the  debt  of  a  third  party  to  the 
extent  of  $800  so  long  as  the  creditor  should  continue  to  sell  goods 
to  such  third  party  ;  subsequently  the  creditor  transferred  his  busi- 
ness to  other  persons,  with  whom  the  debtor  continued  to  deal  for 
some  time.  During  the  course  of  such  dealings  the  debtor  paid  in 
more  than  sufficient  to  cover  the  amount  of  the  mortgage  : 

Held,  that  the  mortgage  was  thereby  discharged,  notwithstanding  the 
continued  indebtedness  of  the  debtor  to  the  new  firm. 

This  was  a  bill  by  the  plaintiffs  against  John  Payne, 
Joseph  Rogers,  and  the  infant  children  of  the  said 
Payne,  setting  forth  that  on  the  16th  September,  1868, 
by  virtue  of,  and  in  pursuance  of  a  power  of  appointment, 
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vested  in  the  wife  of  the  defendant  Payne,  she  and  her  1872. 
husband  had  created  a  mortgage  on  certain  lands  held  T,V-TCW 

,  .    Royal  Cana- 

in  trust  for  the  separate  use  of  Mrs.  Payne  in  fee,  in  dianBank 
favor  of  James  Edward  Smith,  for  the  j:  urpose  of,  and  Payne- 
as  a  collateral  security  to  Smith  to  the  extent  of  $800, 
at  any  time  due  by  John  Pagne  the  younger,  to  Smith. 
Smith,  it  appeared,  was  carrying  on  business  in  Toronto 
as  a  wholesale  grocer ;  Payne  junior  was  about  com- 
mencing business  as  a  country  dealer,  to  whom  Smith 
was  about  to  supply  goods,  and  for  the  purpose  of 
securing  payment  thereof  to  the  extent  of  $800,  this 
security  was  given  ;  that  on  the  21st  September,  1868, 
there  was  then  due  by  Payne  the  younger  to  Smith,  on 
notes  and  book  account,  the  sum  of  $951,  which  notes 
had  prior  to  that  day  been  indorsed  over  to,  and  dis- 
counted by  the  plaintiffs,  and  prior  to  that  time  Smith 
had  agreed  to  assign,  and  on  that  day  did  assign  the 
said  mortgage  to  the  plaintiffs  as  collateral  and  addi- 
tional security  for  payment  of  those  notes ;  that  Mrs. 
Payne  had  since  died  without  having*  made  any  other 
appointment  of  the  property,  leaving  surviving  her, 
her  son  John  Payne  the  younger,  and  the  infant 
defendants.  Payne  the  younger  having  become  insol- 
vent, executed  an  assignment  to  Rogers  under  the 
Statute,  who  as  representing  Payne  the  younger's 
interest,  was  made  a  party  to  the  suit.  The  plaintiffs 
claimed  that  there  still  remained  due  on  the  mortgage 
$668,  and  prayed  that  in  default  of  payment  of  this 
amount  and  interest  the  mortgage  property  might  be  sold. 

The  answers  set  up,  and  it  appeared  from  the  evidence 
in  the  cause  that  in  April,  1869,  James  Edward  Smith 
retired  from  business,  having  transferred  the  same  to 
his  brothers,  who  continued  to  carry  it  on  for  some 
time  under  the  firm  of  "  Smith  Brothers,'''  and  with 
whom  Payne,  junior,  continued  to  deal  in  the  same  way 
lis  with  James  Edward  Smith,  until  the  insolvency  of 
Payne  in  1870 ;  that  the  notes  of  Payne,  junior,  held 
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1872.  by  James  Edward  Smith,  formed  part  of  the  assets 
v^v^/  purchased  by,  and  transferred  to  Smith  Brothers,  and 

Royal  Cana-  -i     i        •  i      o     •  7     r»       7  i 

dianBank  during  the  time  Payne  dealt  with  Smith  Brothers,  the 
Payne,  first  notes  he  gave  had  been  retired  at  maturity  and 
delivered  up  to  him.  Several  of  the  notes  held  by 
James  Edward  Smith  had  been  from  time  to  time 
renewed,  and  after  the  change  in  the  firms  Payne  junior 
had  paid  in  more  than  sufficient  to  cover  all  notes  held 
by  James  Edward  Smith  at  the  time  of  his  transferring 
the  business  to  his  brothers.  Under  these  circumstances 
the  defendants  contended  that  the  mortgage  was  dis- 
charged. 

Mr.  Bain,  for  the  plaintiffs. 

Mr.  Moss  and  Mr.  Malloy,  for  the  defendants. 

Samuell  v.  Howarth  (a),  Cross  v.  Sprigg  (b),  Bailey 
v.  Edwards  (c),  Blake  v.  White  (d),  were  referred  to 
by  counsel. 

April  i4to.  Spragge,  C. — The  proviso  in  the  mortgage  is  in  these 
terms  :  "  Provided  this  mortgage  to  be  void  on  payment 

judgment.  ^  ^e  amounts  from  time  to  time  to  the  extent  of  $800 
of  all  accounts  current,  accounts  stated,  bills  of  exchange, 
and  promissory  notes,  in  which  the  said  John  Payne, 
the  younger,  shall  be  indebted  to  the  said  James  Edward 
Smith  in  the  usual  course  of  trade  as  between  wholesale 
and  retail  dealers,  it  being  the  intention  that  this  inden- 
ture is  to  be  a  continuing  security  to  the  extent  of  $800, 
collateral  to  the  indebtedness  of  the  said  John  Payne, 
the  younger,  to  the  said  James  Edward  Smith,  so  long 
as  the  said  James  Edward  Smith  shall  continue  to  sell 
goods  to  the  said  John  Payne,  the  younger."  The 
instrument  bears  date  16th  of  September,  1868,  and 


(a)  3  Mer.  272. 
(c)  4  B.  &  S.  761. 


(5)  6  Hare,  552. 

(d)  1  Y.  &  C.  Ex.  420. 
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goods  were  furnished  by  Smith  to  John  Payne,  junior.  1872. 


In  April,  1869,  Smith  retired  from  business ;  and  the  v™/ 
'        ,       ,  ,    R°yal  Cana 

business  was  afterwards  conducted  by  his  brothers  under  <*ian  Bank 

V. 

the  name  of  Smith  Brothers  ;  and  Payne,  junior,  then  Payne- 
dealt  with  the  new  firm.  The  mortgagors,  whose  posi- 
tion was  that  of  sureties,  were  of  course  not  responsible 
in  respect  of  the  dealings  with  the  new  firm  :  and  their 
contention  is,  that  in  the  events  that  have  occurred  they 
are  not  liable  in  respect  of  the  dealings  with  James 
Edward  Smith. 

They  contend  first  that  they  are  discharged,  being 
sureties,  by  time  having  been  given  to  the  principal 
debtor.  In  November,  1869,  seven  months  after  the 
transference  of  the  business  to  the  new  firm,  there  were 
notes  and  drafts  current,  upon  which  John  Payne,  jun., 
appeared  primarily  liable  and  these  were  in  respect  of 
the  general  dealings  of  Payne  carried  on  from  the  busi- 
ness of  James  Edward  Smith  to  that  of  Smith  Brothers, 
Mr.  Bain,  contends  that  there  was  not  a  giving  of  time  .Jndsment- 
during  the  currency  of  this  paper  :  that  James  Edtvard 
Smith  might  at  any  time  have  sued  for  the  debt.  I  do 
not  understand  this  to  be  the  law  ;  no  authority  is  cited 
for  it ;  and  the  contrary  was  decided  by  Lord  Eldon  in 
the  case  of  Samuell  v.  Howarth  (a),  which  was,  like  this, 
a  case  of  suretyship. 

The  defendants  further  contend  that  the  debt  due  to 
James  Edward  Smith  at  the  time  of  the  transference 
of  his  business  to  Smith  Brothers  has  been  discharged 
by  the  course  of  dealing  of  the  parties  ;  and  in  this  con- 
tention I  think  they  are  right.  There  was  no  special 
appropriation  by  any  party  and  in  euch  case  there  is  the 
general  presumption  that  the  moneys  paid  were  intended 
to  be  applied  in  discharge  of  the  items  of  the  debt  con- 
secutively, the  earliest  payment  to  the  oldest  item  of 


(a)  3  Mer.  272. 
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1872.  debt.  This  is  a  rule  so  clearly  settled  that  I  do  not 
v-"~y- — '  refer  to  cases  for  it ;  but  there  is  a  case  so  closely 

Royal  Cana-  ....  .  ,  .  ,      ,  , 

dianBank  resembling  this  in  its  circumstances,  in  -which  that  rule 
Payne.  Was  applied,  that  I  think  it  well  to  cite  it.  I  allude  to 
the  case  of  Bodenham  v.  Purchased).  A  bond  was  given 
to  the  partners  in  a  banking  house  to  secure  advances 
in  the  course  of  business.  The  banking  firm  was  sub- 
sequently changed  by  the  death  of  one  partner  and  the 
admission  of  another.  At  that  date  there  was  a  consid- 
erable balance  due  to  the  bankers.  Afterwards  there 
were  further  advances  made  by  the  bankers,  and  pay- 
ments were  made  to  them  on  account  from  time  to  time, 
the  debtor  being  credited  with  the  payments,  and  charged 
with  the  original  debt,  and  the  subsequent  advances  as 
constituting  items  is  one  continuous  account.  The  Court 
composed  of  Justices  Bayley,  Abbott  and  Holroyd  held 
that  the  rule  applied  ;  and  that  the  bankers  having 
received  in  different  payments  a  sum  tnore  than  sufficient 
to  discharge  the  balance  due  at  the  date  of  the  change 
in  the  firm,  the  bond  was  to  be  considered  paid.  The 
case  was  indeed  as  was  said  by  the  Court,  the  converse 
of  Clayton  s  case  reported  in  1  Merivale  and  was 
decided  upon  the  same  principle.  The  moneys  paid  in 
by  John  Payne,  junior,  after  the  transference  of  the 
business  were  more  than  the  amount  of  the  indebtedness 
to  James  Edward  Smith  at  the  date  of  the  transfer. 


Judgment. 


I  can  see  nothing  in  the  contention  of  Mr.  Bain,  that 
although  the  indebtedness  to  James  Edward  Smith  may 
have  been  discharged,  the  indebtedness  to  the  bank  was 
not  discharged.  The  sureties  had  nothing  to  do  with 
that,  even  if  Payne  the  trader  had,  as  to  which  it  is  not 
necessary  to  express  an/  opinion. 

There  were  some  other  grounds  of  defence  which  in 
my  view  of  the  case  it  is  not  necessary  to  notice. 


(a)  2  B.  &  Ali  39. 
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As  to  the  costs,  I  should  dismiss  the  bill  with  costs  but  1872. 
for  the  allegations  of  fraud  contained  in  the  answers,  J^^T^ 

°  <  '  Royaj  Cana-  , 

and  which  are  not  sustained  in  evidence.  I  make  a  dis-  tfianBank 
tinction  between  the  costs  of  the  adult  defendant,  and  of  Payne- 
the  infants.  The  answer  of  the  former  put  in  on  22nd  of 
May  contains  charges  of  fraudulent  conduct  on  the  part 
of  James  Edward  Smith  as  within  the  personal  cogni- 
zance of  the  adult  defendant,  and  they  not  being  sustained 
I  refuse  him  his  costs.  The  answer  of  the  infants  was 
put  in  on  the  first  of  June,  and  contains  by  way  of  de- 
fence, inter  alia,  the  same  charges  ;  but  only  on  infor- 
mation and  belief.  I  think  the  guardian  was  not  wrong 
in  inserting  by  way  of  defence  the  same  charges  of  fraud 
in  the  answer  of  the  infants.  Their  being  in  the  answer 
of  the  adult,  who  was  cognizant  of  the  facts,  was  a  suffi- 
cient justification  for  this.  As  against  the  infants  there-  Judsment- 
fore,  the  bill  is  dismissed  with  costs.  I  may  refer  upon 
this  to  my  observations  in  Ashbough  v.  Ashbough  (a). 


Meyers  v.  Meyers. 

Insolvent  debtor's  death — Execution  creditors — Sequestration — Arrears  of 

interest. 

In  case  of  a  debtor  dying  leaving  insufficient  assets  to  pay  all  his 
debts,  execution  creditors  whose  writs  are  in  the  sheriff's  hands  do 
not  lose  their  priority ;  nor  does  a  creditor  who  has  a  sequestra- 
tion in  the  hands  of  the  sequestrators  lose  the  advantage  of  it. 

Creditors  who  had  filed  bills  to  enforce  their  claims  having,  by  order 
made  under  an  administration  decree,  been  restrained  from  proceed- 
ing with  their  own  suits,  and  directed  to  prove  under  the  adminis- 
tration decree  :  it  was  held,  that  they  were  entitled  to  six  years' 
arrears  of  interest  computed  back  from  the  commencement  of 
their  own  suits. 

The  effect  of  a  sequestration  in  regard  to  lfends,  considered. 

Appeals  from  separate  report  of  the  Master  at  Toronto, 
dated  the  23rd  of  February,  1872,  made  under  an 
administration  decree,  dated  the  21st  of  November, 


(a)  10  Gr.  435. 
24— YOL.  XIX.  GR. 
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1871,  in  a  suit  in  which  the  infant  children  of  Elijah 
W.  Meyers,  deceased,  were  plaintiffs,  and  Sophia 
Meyers,  his  widow,  and  William  Cross,  his  devisee  in 
trust  and  executor,  were  defendants.  The  report  found 
that  The  Bank  of  British  North  America,  Patrick 
Turley,  John  Bell,  and  Joshua  Brush  were  creditors  of 
the  estate  for  sums  which  the  Master  named  ;  that 
their  claims  formed  liens  on  lands  of  the  estate,  situate 
in  the  county  of  Northumberland,  and  that  their 
priorities  in  respect  of  such  lands  were  in  the  order  in 
which  their  names  are  above  mentioned. 

The  claim  of  the  Bank  was  under  a  decree  obtained  by 
the  Bank  on  the  8th.  of  March,  1862,  as  a  registered 
judgment  creditor,  and  which  decree  directed  a  sale  of 
lands.  Turley's  claim  was  under  a  sequestration 
against  the  testator  for  the  non-payment  of  money ; 
which  sequestration  was  issued  in  December,  1865,  and 
was  delivered  to  the  sequestrator  on  the  31st  of  January, 
1866.  Bell's  claim  and  Brush's  were  as  subsequent  exe- 
cution creditors  of  the  testator,  they  having  delivered 
their  writs  to  the  sheriff  before  the  testator's  death. 

The  first  appeal  was  by  Turley,  Bell,  and  Brush 
against  the  priority  which  the  Master  had  assigned  to 
the  Bank,  and  against  the  allowance  made  to  the  Bank 
for  arrears  of  interest.  The  second  appeal  was  by  the 
executor  ;  because  the  Master  had  not  found  that  the 
creditors  named  should  be  paid  pari  passu  with  other 
creditors ;  and  because  Turley,  at  all  events,  was  not 
entitled  to  any  priority. 

Mr.  S.  Blake,  C,  and  Mr.  Proctor,  for  the 
first  appeal. 

Mr.  J.  Maclennan  and  Mr.  S.  Gc.  Wood,  for  The 
Bank  of  British  North  America. 

Mr.  John  Paterson,  for  the  plaintiffs. 
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Mr.  Fitzgerald  and  Mr.  Meyers,  for  the  executor  of  1872. 
Elijah  W.  Meyers. 

V. 

Meyere. 

Mowat,  V.  C. — Most  of  the  points  argued  on  these 
appeals  I  disposed  of  at  the  time.  On  one  of  these —  Junei9tn 
the  construction  of  29  Vic,  cap.  28,  sec.  28 — a  refer- 
ence was,  after  the  argument,  given  to  me  of  two  cases, 
the  reports  of  which  had  not  been  in  the  hands  of  the 
profession  at  the  time  of  the  argument.  I  shall  there- 
fore speak  first  of  this  point.  At  the  close  of  the 
argument  for  the  appellant  I  stated  my  opinion  to  be, 
that  the  rights  acquired  by  the  execution  creditors  were 
not  affected  by  the  Act.  I  thought  that  the  purpose  of 
the  enactment,  as  apparent  from  the  language  employed, 
was  to  leave  creditors  in  possession  of  any  priority 
which  they  had  gained  in  their  debtor's  lifetime,  and  to 
do  away  with  merely  the  preferences  which,  as  the  law 
had  previously  stood,  the  debtor's  death  created  or  per- 
mitted for  the  first  time.  In  aid  of  a  different  construc- 
tion, the  appellants'  counsel  referred  to  the  effect  of  the 
Act  on  Crown  debts  ;  arguing  that  the  statute  destroyed 
the  lien  which  such  debts  possessed  in  the  debtor's  life- 
time ;  but  I  do  not  take  that  to  be  so.  Crown  debts  which 
were  a  lien  in  the  testator's  lifetime  continue  to  be  a 
lien,  and  to  the  same  extent  as  if  the  debtor  were  still 
alive,  but  not  to  a  greater  extent ;  and  Crown  debts 
which  were  not  a  lien  in  his  lifetime,  on  any  property 
which  the  debtor  had,  were  to  be  entitled  to  no  priority 
after  his  deatfi.  The  learned  counsel  argued,  that  the 
right  which  the  execution  creditor  had  was  not  properly 
a  lien,  and  was  therefore  not  protected  by  the  proviso 
as  to  liens  ;  but  the  term  "  lien  "  had  been  used  by 
the  Legislature  in  that  sense  jn  the  Insolvency  Act 
passed  in  the  same  session  (a).  The  learned  counsel 
argued  for  confining  the  term  lien,  in  the  28th  section, 
to  a  lien  created  by  contract;   but  that  construction 


Judgment. 


(a)  Sec.  13. 
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1872.  would  be  an  arbitrary  one,  would  be  greatly  more 
limited  than  the  language  of  the  proviso  warrants,  and 

Meyers  wou^  exclude  many  liens  which  the  Legislature  cannot 
be  supposed  to  have  intended  to  exclude.  The  two 
cases,  a  reference  to  which  was  given  to  me  after  the 
argument,  were  Bradburn  v.  Hall  (a),  which  does  not 
seem  to  me  to  have  much  application,  and  Ex  parte 
Williams  (b),  on  which  I  purpose  making  a  remark  or 
two.  There,  a  writ  against  goods  having  been  delivered 
to  the  sheriff,  the  debtor  afterwards,  but  on  the  same 
day,  filed  a  petition  for  liquidation  under  the  Bank- 
ruptcy Act  of  1869,  and  a  receiver  was  appointed  ;  the 
receiver  got  possession  before  seizure  under  the  writ, 
and  the  controversy  between  the  two  clauses  depended 
on  the  question,  whether,  in  such  a  case,  the  execution 
creditor  could  be  considered  as  "  holding  a  security 
upon  the  property  of  the  bankrupt  "  within  the  meaning 
of  the  Bankruptcy  Act,  1869,  sec.  12.  The  Court 
Judgment,  thought  that  such  a  construction  would  not  do  "  much 
violence  to  the  words,"  but  the  Court  said  that,  to 
ascertain  the  intention  of  the  Legislature,  the  course  of 
legislation  on  the  subject  was  to  be  looked  at  ;  that,  by 
the  Act  of  James  L,  the  assignee  was  to  take  unless 
the  goods  had  been  seized  before  an  act  of  bankruptcy ; 
that  this  was  the  law  from  that  time  until  1849,  when 
Parliament  made  sale  as  well  as  seizure  necessary  to 
give  the  execution  creditor  priority  ;  and  the  Court 
held  that  it  was  not  likely  that  the  Legislature  in  1869 
meant  to  dispense  with  both  sale  and  seizure,  and  to 
make  delivery  to  the  sheriff  enough.  The  Court  further 
said  that  a  mere  right  to  seize  property  cannot  properly 
be  called  a  "security."  But  the  Canadian  Legislature 
having  elsewhere  used  the  word  "  lien  "  as  applicable 
to  this  right,  I  cannot  say,  that  such  a  use  of 
the  word  in  the  clause  in  question  is  unlikely ;  nor  was 
there  any  course  of  legislation  to  render  unlikely  the 
intention  which  this  execution  creditor  ascribes  to  the 


(a)  16  Gr.  518. 


(b)  It.  R.  7  Ch.  App.  316. 
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Legislature.   Up  to  the  passing  of  this  Act,  an  execution  1872. 
creditor  had  the  lien  contended  for  ;  it  was  no  change  — ' 
to  leave  the  lien  with  him,  but  it  would  be  a  change  to  v. 

Meyers. 

take  it  from  him ;  and  the  Insolvency  Act  put  the 
delivery  of  the  writ  to  the  sheriff  on  the  same  footing 
with  seizure,  and  gave  priority  to  the  execution  creditor 
in  either  case,  provided  that  the  writ  had  been  delivered 
to  the  sheriff  thirty  days  before  the  assignment  or 
attachment  in  insolvency.  I  see  nothing  in  either  of 
the  two  cases  cited  to  lead  me  to  a  different  opinion 
from  that  which  I  expressed  at  tiie  close  of  the  argu. 
ment  for  the  appellant. 

On  two  or  three  other  points  raised  on  the  appeals  I 
reserved  judgment.  One  of  these  was  as  to  arrears  of 
interest.  Certain  of  the  creditors  had  filed  bills  to 
enforce  their  debts.  By  an  order  made  in  the  present 
suit,  all  proceedings  in  the  suits  of  these  creditors 
were  stayed,  and  the  plaintiffs  in  these  suits  were  judgment. 
ordered  to  come  in  under  the  decree  in  the  present  suit 
and  prove  their  claims  before  the  Master ;  and  the 
Master  was  directed  to  take  an  account  of  what  was 
due  to  the  said  several  plaintiffs  in  the  said  suits.  The 
Master  has  allowed  to  each  plaintiff  six  years  of  arrears 
before  the  commencement  of  his  own  suit,  and  the  con- 
tention before  me  was,  that  no  arrears  should  have 
been  allowed  beyond  six  years  antecedent  to  the  proof 
of  the  claims  in  the  present  suit.  But  I  am  clear  the 
Master  was  right  (a).  The  creditors'  own  suits  could 
not  be  stayed  without  giving  them  in  this  suit  all  that 
they  would  have  been  entitled  to  in  their  own  suits.  It 
was  for  the  general  benefit  and^  to  save  costs,  that  those 
suits  were  stayed. 

« 

Another  point  reserved  was  as  to  the  rights  of  the 
creditor  Turley,  who   had   the   sequestration.  The 


(a)  See  Greenway  v.  Bromfield,  9  H.  201. 
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1872.  Master  has  given  priority  to  him  as  against  the  subse- 
quent execution  creditors  ;  and  on  the  appeal  this  was 
objected  to  on  several  grounds  : 

(1)  It  was  said  that  the  writ  had  been  issued 
on  Praecipe,  and  was  therefore  irregular,  according 
to  the  decision  of  the  late  Chancellor  in  Fishen 
v.  Wride  (a).  It  was  replied  that,  in  April,  1868, 
the  debtor  had  applied  to  set  aside  the  writ  on 
this  and  other  grounds,  and  that  the  application  had 
been  refused  for  delay  and  acquiescence.  The  objec- 
tion is  one  of  form  ;  an  order  for  the  writ  would  have 
issued  as  of  course  on  the  proper  application  being 
made  for  it";  and  if  its  irregularity  is  open  to  objection 
on  the  part  of  creditors  who  are  not  parties  to  the  suit, 
the  further|delay  on  their  part  for  nearly  four  years 
more,  withoutfhaving  taken  any  steps  to  set  aside  the 
writ,  the  sequestrator  having  all  this  time  been  in 
possession,  would  preclude  their  taking  the  objection 
judgment,  now.  Independently  of  these  considerations,  the 
Master  was  right  in  treating  the  writ  as  valid  as  long  as 
it  was  allowed  to  stand. 


(2)  It  was  said  that  the  sequestration,  if  binding, 
affects  those  lands  only  which  the  sequestrator  has 
seized,  or  of  which  he  is  in  the  receipt  of  the  rents  and 
profits  ;  and  that  the  Master's  report  does  not  restrict 
the  operation  of  the  writ  to  these  lands.  No  evidence 
was  shewn  to  me  that  the  deceased  had  any  land  besides 
the  lands  sequestered.  If  there  are  other  lands,  the 
point  raised  would  depend  on  the  question,  whether  a 
sequestration  binds  lands  from  the  time  of  being 
awarded  or  issued,  or  from  the  time  only  of  its  being 
executed;  and  it# does  not  seem  clear  how  this  is  (b) ; 


(a)  2  Chan.  Chamb.  212. 

(6)  Smith's  Practice,  7th  ed.  198  ;  Daniel's  Practice,  4th  ed.  952  ; 
Seton  on  Decrees.  3rd  ed.  1217. 
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but  the  more  convenient  rule  would  be  to  hold  the  1872. 
sequestration  binding,  in  analogy  to  writs  of  fi.  fa., 
from  the  time  of  being  delivered  to  the  seques- 
trator. I  learn  from  the  Registrar  that  the  practice  in 
this  country  has  always,  within  his  recollection,  been  to 
name  the  sheriff  as  the  sole  sequestrator ;  and  this 
circumstance  would  prevent  any  greater  practical  incon- 
venience to  persons  dealing  with  the  debtor  than  in  the 
case  of^.  fas.  Besides,  the  sequestrator  acts  only  under 
the  orders  of  the  Court,  and  the  Court  can  thus  see 
that  no  unjust  results  are  produced  by  the  rule. 

(3)  It  was  said  that  the  sequestration  affects  rents 
only  of  land,  and  is  so  expressed.  That  was  formerly 
the  only  operation  of  the  writ  in  England,  except  as 
respects  leasehold  interests  in  land ;  but  the  rule  in 
England  appears  to  have  been  lately  changed  by 
statute,  and  sequestered  land  may  now  be  sold  (a).  In 
this  country,  I  apprehend  that,  by  virtue  of  the  Act  Judgment. 
5  Geo.  II.,  ch.  7,  sec.  4,  the  Court  may  order  the  sale 
of  sequestered  lands  in  the  same  way  as  the  sale  of 
sequestered  goods  is  ordered.  I  perceive  that,  in  Shaw 
v.  Wright  (b),  Lord  Loughborough  refused  to  order  a 
sale  of  leaseholds  because  he  could  not  give  the  pur- 
chaser a  good  legal  title.  But  in  a  previous  case  Lord 
Hardwicke  ordered  a  sale  of  leaseholds  (c).  The  diffi- 
culty which  Lord  Loughborough  felt,  if  admitted,  would 
stand  in  the  way  of  the  sale  not  only  of  leaseholds,  but 
of  every  description  of  goods  also  ;  and  why  should  not 
the  Court  sell  an  equitable  estate,  if  the  sale  is  necessary 
to  give  a  plaintiff  the  fruit  of  his  decree  ?  I  apprehend 
that  we  have  often  ordered  the  sale  of  equitable 
interests.  Besides,  where  the  debtor  has  the  legal  title, 
why  should  not  the  Court  compel  him  to  convey  it  ?  or 
why  should  not  the  Court  make  a  vesting  order  in  the 


(a)  See  Re  Rush,  L.R.  10  Eq.  442. 
(c)  Sutton  v.  Stone,  1  Dick.  107. 


(6)  3  Ves.  22 
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1872.  purchaser's  favor  ?  I  see  no  solid  objection  to  the 
Court's  ordering  a  sale  of  sequestered  land,  wherever 
the  ends  of  justice  appear  to  demand  that  course.  But, 
however  that  may  be,  if  a  sale  of  the  property  in 
the  present  case  is  necessary  in  the  interests  of  the 
other  creditors,  it  could  only  take  place  in  such  a  way 
as  would  not  prejudice  the  rights  of  the  sequestering 
party  to  priority  in  regard  to  rents. 

(4)  It  was  said  that  the  effect  of  the  sequestration  is 
not  preserved  by  the  proviso  in  the  Trustee  Act,  even  if 
the  right  of  an  execution  creditor  is  saved  ;  for  the 
word  lien  is  never  used  with  reference  to  sequestrations. 
But  I  think  that  the  right  is  in  principle  the  same,  and 
that  it  is  such  a  right  as  the  Legislature  intended  to 
preserve. 

I  therefore  overrule  all  the  objections  made  to  the 
judgment,  finding  of  the  Master  as  to  this  creditor  (Turley). 

All  the  other  grounds  of  appeal  I  disposed  of  at  the 
close  of  the  argument. 

The  defendants  Turley,  Brush,  and  Bell  are  to  pay 
the  costs  of  their  appeal,  and  the  executor  must  pay  the 
costs  of  his.  There  may  be  a  set-off  as  respects  the 
costs  payable  to  and  by  the  executor.  The  order  may 
be  expressed  to  be  without  prejudice  to  the  question, 
whether  the  executor  should  on  further  directions  be 
allowed  the  costs  of  his  appeal  (including  what  he  may 
have  to  pay),  out  of  the  estate,  as  respects  the  parties 
interested  therein  other  than  the  creditors  who  are 
parties  to  the  appeal. 
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1872. 

McAndrew  v.  LaFlamme.  v — 

Administration  suit — Costs — Next  friend. 

In  the  case  of  small  estates  an  administration  suit  can  only  be 
justified  where  every  possible  means  of  avoiding  the  suit  had  been 
exhausted  before  suit  brought. 

Where  a  next  friend  had  filed  a  bill  for  a  minor  without  having  ob- 
served this  rule,  and  the  suit  did  not  appear  to  have  been  necessary 
in  the  interests  of  the  minor,  the  next  friend  was  charged  with  all 
the  costs. 

Hearing  on  further  directions  and  as  to  costs. 

On  the  26th  of  October,  1871,  an  administration 
order  was  granted  on  the  application  of  Bridget 
McAndrew,  a  minor,  one  of  the  residuary  legatees  of 
Anthony  Mullarkey,  by  her  next  friend,  directing  the 
usual  accounts  and  inquiries  as  to  the  testator's  per- 
sonal estate ;  and  further  directions  and  costs  were  statement 
reserved.  The  affidavit  in  support  of  the  application 
was  made  by  the  minor  herself,  and  stated,  among 
other  things,  that  the  executors,  or  either  of  them,  had 
never  communicated  with  her,  or,  as  she  believed,  with 
any  of  the  other  residuary  legatees,  respecting  the  said 
estate,  and  had  not  yet  accounted  for  or  paid  over  any 
part  of  what  they  had  received  ;  that  she  had  frequently 
applied  to  the  executors  for  an  account  of  their  dealings 
with  the  estate,  and  had  asked  them  to  pay  to  her  her 
portion  thereof;  and  that  they  had  neglected  to  pay 
any  part  thereof,  and  had  rendered  no  account  of  their 
dealings  with  the  estate. 

The  executors,  in  their  affidavits  in  answer,  stated 
that  they  had  faithfully  administered  the  estate  to  the 
best  of  their  ability ;  that  they  had  always  been 
willing  to  render  an  account  when  called  on  by  the 
parties  interested,  and  to  pay  over  all  moneys  which 
had  come  to  their  hands  as  executors  ;  and  that  they 
25 — VOL.  XIX.  GR. 
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1872.  had  never  been  called  upon  to  pay  over  any  such 
^T?1   '  moneys. 

McAndrew  ^ 


v. 

LaFlamme. 


On  the  23rd  of  April,  1872,  the  Master  at  Cornwall 
made  his  report,  finding  that  there  had  come  to  the 
hands  of  the  executors  $734.87  ;  that,  after  allowing 
various  sums  set  forth  in  the  report,  and  paying  out- 
standing debts,  a  balance  would  remain  in  the  executors' 
hands  of  $306.91;  that  no  personal  estate  was  out- 
standing; that  by  the  will  of  the  deceased  his  estate 
was  to  be  divided  equally  amongst  the  following 
six  persons  :  John  Killian,  Nancy  Killian,  and  Bridget 
Kiilian,  residing  in  Pennsylvania  (U.S.) ;  Michael 
McAndrew  and  Catherine  McAndrew,  residing  in 
Ireland ;  and  the  plaintiff,  who  was  resident  in  this 
country  ;  that,  until  the  issuing  of  the  administration 
order,  "  no  proceedings  appeared  to  have  been  taken  to 
ascertain  the  place  of  residence  of  the  plaintiff ;  *  * 
that,  up  to  the  date  of  the  report,  no  money  had  been 
paid  into  Court  by  the  said  executors,  and  that  the  suit 
was  necessary  on  behalf  of  the  plaintiff."  The  testator 
died  on  the  1st  of  May,  1870,  and  probate  was  taken 
on  the  15th  of  December  following. 

Mr.  Fitzgerald,  for  the  plaintiff. 

Mr.  James  Maclennan,  for  the  defendants. 

June  19  th.  Mowat,  V.  C. — On  further  directions,  the  only 
question  argued  was  as  to  the  costs,  each  party  claim- 
ing, through  his  counsel,  that  the  opposite  party  should 
pay  all  the  costs  of  the  suit. 

It  was  not  suggested  that  the  suit  was  rendered 
necessary  by  the  nature  or  amount  of  the  estate,  or  by 
any  difficulty  created  by  the  terms  of  the  will.  In  these 
respects  a  case  could  hardly  be  more  free  from  compli- 
cation than  that  which  this  little  estate  seems  to  have 
presented. 


Judgment. 
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But  it  was  contended  for  the  plaintiff,  that  by  reason  1872. 
of  the  applications  which  she  mentioned  in  her  affidavit  s 

.  m  McAndrew 

filed  on  the  application  for  the  administration  order, 

rr  '  LaFlamme. 

and  by  reason  of  the  time  which  has  elapsed  without 
the  executors  having  communicated  with  her,  or  paid 
over  to  her  her  portion  of  the  estate,  the  suit  became 
necessary'  and  proper.  The  authorities  do  not  sustain 
that  view.  The  plaintiff  being  a  minor,  she  was  not 
yet  entitled  to  an  account  or  payment,  except  on  special 
grounds  not  to  be  found  in  the  present  case ;  and,  inde- 
pendently of  that  consideration,  the  lapse  of  time  since 
the  testator's  death  is  less  than  has  been  held  insufficient 
to  deprive  executors  of  costs,  even  where  they  had  had 
the  money  of  the  estate  in  their  hands  for  such  longer 
time  (a). 

For  my  own  satisfaction,  I  applied  to  the  learned 
Master  (as  the  Court  has  always  a  right  to  do)  for 
information  respecting  the  grounds  of  his  finding  as  to  judgment, 
the  necessity  of  the  suit ;  his  reply  mentions  little  more 
than  the  same  facts  as  the  report  contained ;  and  supplies 
in  addition  nothing  which  is  material. 

The  necessity  for  the  suit  was  not  a  matter  on  which 
the  Master  should  have  been  asked  to  express  an 
opinion.  That  was  matter  for  the  Court  to  judge  of  on 
further  directions,  with  the  aid  of  the  facts  stated  in 
the  report.  If  the  facts  which  are  stated  were  a  justifi- 
cation of  the  suit,  they  would  shew  that  the  executors 
personally,  and  not  the  estate,  should  pay  the  costs  ;  but 
the  authorities  would  not  warrant  charging  the  executors 
with  the  costs. 

It  is  to  be  observed,  that  the  necessity  of  the  plaintiff's 
suit  must  be  established,  if  at  all,  by  the  executors' 
treatment  of  the  plaintiff  herself,  or  by  misconduct 


(a)  Holgate  v.  Haworth,  17  B.  259. 
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1872.  affecting  her  own  interest.  If  she  had  no  suffi- 
^"""^    '  cient  cause  of  complaint  on  her  own  account,  she 

Mc  Andrew  >  ' 

Laiiamme  cannot  estaDnsn  tne  propriety  of  her  suit  by  referring 
to  any  ground  of  complaint  which  others  may  have 
against  the  executors ;  and  this  infant  might  well  have 
been  permitted  to  leave  to  others  the  vindication  of 
their  rights.  The  Master  states,  in  his  letter, 
though  not  in  his  report,  that  the  managing  executor 
did  not  keep  the  funds  of  the  estate  separate  from  his 
own ;  numerous  authorities  shew  that  that  circumstance 
does  not  necessarily  deprive  the  executors  of  their  right 
to  costs.  Some  of  these  cases  are  collected  in  Morgan 
&  Davey's  book,  pages  120  and  298. 

In  the  case  of  small  estates,  an  admininistration  suit 
can  only  be  justified  where  every  possible  means  of 
avoiding  the  suit  had  been  exhausted  before  the  suit 
was  brought  (a).  This  suit  has  been  brought  in  the 
judgment,  name  of  a  party  whose  individual  interest  is  only  about 
$50  ;  it  has  been  brought  complaining  that  she  has  not 
been  paid,  though  she  is  a  minor,  and  though,  until 
she  comes  of  age,  she  is  not  entitled  to  payment ; 
and  there  has  been  no  proof,  or  even  suggestion, 
that  the  executors  are  insolvent,  or  were  making  away 
with  the  funds;  or  that  for  any  reason  the  plaintiff's 
portion  was  in  danger.  The  next  friend  does  not  even 
appear  to  have  put  himself  personally,  or  by  a  solicitor, 
in  communication  with  the  executors  before  bringing 
the  suit. 


On  the  whole,  I  must  say  that  the  suit  appears  not  to 
have  been  necessary  in  the  plaintiff's  interest ;  and  on 
the  contrary,  to  have  been  a  hasty  and  improvident  pro- 
ceeding on  the  part  of  her  next  friend,  to  the  expense 
of  which  I  cannot  justly  subject  either  the  estate  gene- 
rally or  the  plaintiff's  share  of  it. 


(a)  See  per  Wood,  V,  C,  in  Aylmer  v.  Winterbottom,  4  Jur.  N.S.  19. 
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The  executors  will,  out  of  the  balance  in  their  hands,  1872. 
satisfy  the  outstanding  debts  reported  by  the  Master.  v""~v  ' 
The  next   friend  will   pay  the  executors'  costs,  as  _ 

A    ^  LaFlamme. 

between  party  and  party  (lower  scale) ;  and  the  differ- 
ence, if  any,  between  this  amount  and  their  costs 
as  between  solicitor  and  client  (lower  scale),  the  execu- 
tors will  deduct  from  what  they  have  in  hand;  the 
balance  they  will  pay  into  Court ;  and  one-sixth  of  it 
will  belong  to  each  of  the  six  legatees. 


Gibson  v.  Lovell. 

Tax  sale  of  Chattels — Receiver. 

In  case  of  a  sale  of  chattels  for  taxes,  it  is  not  necessary  for  the  pur- 
chaser, in  order  to  the  maintenance  of  his  title,  to  be  able  to  shew  a 
strict  and  literal  compliance  by  the  bailiff  with  the  directions  of  the 
Assessment  Act  (29  &  30  Victoria.  Ch.  53,  Sec.  99). 

A  sale  for  city  taxes  was  objected  to  on  the  allegation  that  the  public 
places  where  the  advertisement  of  the  sale  was  posted  were  not 
within  the  ward  where  the  sale  took  place ;  it  appeared  that  the 
chattels  were  seized  and  sold  on  the  premises  of  the  owners  with 
the  knowledge  of  the  parties  in  charge,  and  without  fraud,  and 
without  objection  by  any  one  : 

Held,  that  the  sale  was  valid. 

Chattels  in  the  possession  of  a  receiver  were  seized  and  sold  by  a 
bailiff  for  municipal  taxes ;  neither  the  bailiff  nor  the  purchaser 
was  aware,  until  after  the  completion  of  the  sale,  that  the  property 
was  in  the  receiver's  possession,  or  was  intended  to  be  affected  by 
the  order  appointing  the  receiver  ;  and  both  had  been  informed  to 
the  contrary  in  good  faith  by  the  party  in  charge  :  the  Court  refused 
to  hold  the  sale  void. 

The  establishment  in  which  these  chattels  were,  being  afterwards  sold 
by  the  order  of  the  Court  in  one  lot  as  a  going  concern,  it  was  held 
that  the  purchaser  of  such  chattels  at  the  tax  sale  was  entitled  to 
a  corresponding  part  of  the  purchase  money  realised  at  the 
Chancery  sale. 


This  was  a  suit  respecting  partnership  accounts.  On  statement, 
the  20th  of  January,  1868,  an  order  was  made  referring 
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1872.  it  to  the  Master  to  appoint  a  receiver  and  manager  ; 
and  providing  that  James  Lovell,  then  a  defendant 

Gibson  1  °  7 

Loveii  an(^  one  °^  ^e  Partners>  should  carry  on  the 
business  until  the  appointment  was  made.  James 
Lovell  afterwards  died,  and  the  suit  was  revived 
against  his  widow  and  administratrix.  No  receiver 
was  appointed  under  the  order,  in  consequence 
of  a  difficulty  in  giving  security.  James  Lovell  carried 
on  the  business  until  his  death  ;  and  it  was  carried  on 
by  his  widow,  under  the  name  of  Ann  Lovell  £  Co.y 
from  that  time  until  the  23rd-  of  January,  1871,  when  a 
consent  order  was  made  appointing  the  plaintiff's  son, 
Robert  L.  Gribson,  and  the  defendant's  son,  Robert 
Lovell,  to  be  receivers  without  security.  These  young 
men  had,  up  to  that  time,  been  acting  as  agents,  each 
for  his  mother,  in  the  litigation  between  the  mothers, 
and  in  the  matters  to  which  the  litigation  referred. 

statement.  There  was  a  question  in  the  suit  as  to  the  business 
carried  on  for  a  period  embracing  in  part  the  year 
1870 ;  but  it  was  ultimately  determined  that  Mrs.  Lovell 
should  pay  rent  for  the  use  of  the  machinery  and  plant 
for  this  period,  and  should  have  the  profits  or  bear  the 
loss.  During  this  period  Mrs.  Lovell  purchased  an 
engine  and  boiler  for  the  use  of  the  business,  which 
were  afterwards  treated  in  the  cause  as  partnership 
property.  In  the  same  year,  1870,  taxes  became  due 
to  the  municipal  corporation  in  respect  of  the  premises, 
and  had  not  been  paid  when  the  receivers  took  posses- 
sion in  January,  1871.  On  the  7th  of  February,  1871, 
the  collector  issued  his  warrants  of  distress,  and  the 
bailiff  seized  thereunder  a  large  press  belonging  to  the 
partnership.  One  Banks,  who  had  for  some  time  been 
employed  by  Mrs.  Lovell  in  the  business  as  bookkeeper 
and  otherwise,  "  told  the  bailiff  he  might  get  into 
trouble,  as  that  was  in  Chancery,  and  (he)  told  him  to 
seize  the  engine  and  boiler,"  which  Banhs  supposed  not 
to  be  partnership  property.    Accordingly,  the  bailiff 
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almost  immediately  abandoned  the  seizure  of  the  press  ;  1872. 
and  he  seized  in  lieu  the  engine  and  boiler  thus  pointed  """^^ 
out  to  him.    He  advertised  the  sale  of  these.    Accord-  Lj-el] 
ing  to  his  evidence,  the  sale  was  advertised  for  eight 
days  "in  the  usual  way;"  he  put  up  one  advertise- 
ment on  the  premises,  one  at  the  Court  house,  and  two 
at  his  office  ;  and  there  was  one  on  the  fence  near  his 
place. 

On  the  day  named,  the  sale  was  postponed  to  a  future 
day ;  there  were  two  postponements  afterwards  ;  and 
three  sets  of  advertisements,  it  was  alleged,  had  been 
issued  ;  the  last  was  for  the  27th  of  February.  These 
postponements  took  place  in  order  to  afford  an  oppor- 
tunity for  the  money  to  be  raised  without  a  sale.  Efforts 
were  made  by  Mr.  Banks,  on  behalf  of  Mrs.  Lovell,  to 
get  money  to  pay  the  amount  required,  and,  from  day 
to  day,  Banks  told  Mr.  Gibson  of  these  efforts.  Mr. 
Gibson  knew  that  a  seizure  had  been  made.  After  statement, 
various  unsuccessful  efforts  to  raise  money,  Banks, 
finding  or  believing  that  a  sale  was  inevitable,  went  to 
one  John  Bacon,  to  whom  Mrs.  Lovell  was  indebted  on 
a  promissory  note  for  $450  not  then  due,  and  explained 
to  him  how  matters  stood.  Banks  told  Bacon  the  injury 
which  would  be  sustained  if  some  friend  should  not  pur- 
chase the  property  at  the  sale ;  and,  Bacon  being 
friendly,  he  asked  him  to  buy.  Bacon  was  aware  that 
receivers  had  been  appointed ;  but  Banks  told  him  that 
the  engine  had  no  connection  with  the  Chancery  pro- 
ceedings, and  that  the  receivers  had  no  control  over  it. 
Bacon  therefore  attended  the  sale,  and  the  engine  and 
boiler  were  sold  to  him  for  $325,  which  sum  he  paid. 
The  bailiff  on  the  same  day  executed  to  him  a  bill  of 
sale.  Mr.  Gibson,  the  other  receiver,  it  appeared,  had 
left  town  on  the  morning  of  the  day  of  sale,  and  he  did 
not  return  for  some  days  afterwards.  When  informed 
of  the  sale  after  his  return,  he  objected  both  by  written 
notice   and  verbally ;    but  no  steps  were  taken  by 
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any  party  to  have  the  question  of  the  validity  of  the 
sale  determined.  By  an  arrangement  between  Mr. 
Lovell  and  Mr.  Bacon,  the  latter  allowed  the  engine  and 
boiler  to  remain  for  a  time  on  the  premises,  and  to  be 
used  in  carrying  on  the  business  ;  and  when  the  estab- 
lishment came  to  be  sold  as  a  going  concern,  under  the 
authority  of  the  Court,  Bacon  consented  to  the  engine 
and  boiler  being  included  in  the  sale  on  an  agreement 
with  Lovell  that  he  would  pay  him  $750  out  of  the  first 
proceeds  of  the  sale.  This  was  somewhat  less  than  the 
value  of  the  engine  and  boiler,  but  was  sufficient  to 
cover  the  amount  of  Bacon  s  purchase  money  and  of  the 
note  which  he  held  against  Mrs.  Lovell.  On  the  8th  of 
May,  the  establishment  was  duly  sold  to  one  Cook,  and 
the  evidence  shewed  it  to  have  brought  more  by  $1,000 
than  it  would  have  brought  if  the  engine  and  boiler  had 
been  removed  and  had  not  gone  to  the  purchaser. 

judgment  On  the  29th  of  June,  1871,  Bacon  obtained  an  order 
by  consent  that  the  referee  should  inquire  whether 
Bacon  had  any  and  what  interest  in  the  engine  and 
boiler,  and  whether  he  was  entitled  to  the  said  sum  of 
$750  and  the  interest  thereon,  or  any  part  thereof ;  and 
the  plaintiff's  solicitors  were  directed  to  hold  and  retain 
in  their  hands  sufficient  securities,  of  the  proceeds  of  the 
sale,  to  pay  and  satisfy  any  claims  which  Bacon  might 
♦  be  found  entitled  to.  The  reference  was  made  to  the 
referee  because  the  partnership  accounts  had  been 
closed  under  his  superintendence. 

On  the  7th  of  March,  1872,  the  referee  made  his 
certificate,  finding  that  Bacon  was  entitled  to  receive 
out  of  the  proceeds  of  the  sale  $750,  with  interest  from 
the  8th  of  May,  1871.  Against  this  finding  the  plaintiff 
appealed. 

On  behalf  of  the  respondent,  it  was  contended  that 
no  appeal  lay ;  for  that  the  reference  to  Mr.  Taylor 
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was  not  under  the  statute  (a),  but  was  to  him  as  an  arbi-  1872. 
trator  appointed  by  the  parties.  The  appeal  was  argued 
on  the  merits  also. 


Mr.  Hodgins,  in  support  of  the  motion. 
Mr.  Fitzgerald  and  Mr.  Arnoldi,  contra. 


Mowat,  V.  C. — [After  stating  the  facts]  As  to  the  jUneioth. 
merits,  it  was  argued,  on  behalf  of  the  plaintiff,  that 
the  sale  to  Bacon  was  invalid,  as  the  section  99 
of  29  &  30  Vic,  ch.  53,  had  not  been  complied 
with.  That  section  directs  the  collector  to  post  up 
advertisements  of  the  sale  in  at  least  three  public 
places  in  the  ward  wherein  the  sale  of  the  goods 
and  chattels  distrained  is  to  be  made.  It  was  said 
(though  the  respondent's  counsel  disputed  the  state- 
ment) that  the  public  places  at  which,  in  addition  to  the 
premises  in  question,  the  advertisement  of  this  sale  was 
posted  up  are  not  in  the  ward,  and  that  the  sale  was 
therefore  invalid.  In  support  of  this  objection,  refer-  Judgment, 
ence  was  made  to  the  decisions  on  land-sales  for  taxes. 
The  last  of  these,  however,  Connor  v.  Douglass  (b) 
in  the  Court  of  Error  and  Appeal,  is  against 
the  plaintiff.  There  it  was  held  by  Chief  Jus- 
tice Richards  and  a  majority  of  the  Judges  of  the 
Court  of  Error  and  Appeal,  that  a  strict  and  literal 
compliance  with  the  directions  of  the  Act  as  to  adver- 
tising was  not  necessary  to  be  shewn  in  order  to  main- 
tain a  sale  even  of  land.  A  fortiori,  must  that  doctrine 
be  applicable  to  chattels.  An  irregularity  like  this 
would  certainly  not  affect  a  sale  of  chattels  under  an 
execution ;  and,  considering  that  in  this  case  the 
chattels  were  seized  and  sold  on  the  premises  of  the 
owners,  with  the  knowledge  of  the  parties  in  charge, 
and  without  any  fraud  or  any  objection  by  anybody, 


(a)  34  Vic.  ch.  10. 
26— VOL.  XIX.  GR. 


(b)  15  Gr.  456. 
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1872.  I  think  it  impossible  to  hold  that  the  sale  was  illegal 
~~v~mJ  by  reason  of  any  such  defects  as  suggested. 


Lovell. 


Judgment. 


But  the  principal  ground  of  objection  to  Mr.  Bacon's 
claim  was,  that  the  sale  was  void  in  equity  by  reason  of 
the  property  having  been  in  the  custody  of  the  Court, 
through  the  receivers,  at  the  time  of  the  sale.  The 
answer  to  this  objection  is,  that  neither  the  purchaser 
nor  even  the  bailiff  was  informed  of  this  until  after  the 
sale  had  been  completed.  On  the  contrary,  they  had  been 
expressly  told,  on  what  might  well  seem  to  them  to  be 
competent  authority,  that  the  engine  and  boiler  were 
not  affected  by  the  Chancery  proceedings,  and  were  not  in 
possession  of  the  receivers.  In  Kirk  v.  Houston  (a)  it 
was  held,  that  a  debtor  who  had  paid  his  debt  after  the 
appointment  of  a  receiver,  but  before  he  had  notice  of 
the  appointment,  was  not  liable  to  pay  it  over  again,  and 
that  the  payment  was  good. 

That  the  mere  fact  of  Mr.  Bacon's  having  known 
that  receivers  of  the  partnership  estate  had  been  ap- 
pointed was  not  constructive  notice  that  their  authority 
extended  to  the  chattels  in  question,  appears  from  Crow 
v.  Wood  (b).  There  one  Brignall,  having  the  legal 
estate  distrained  on  the  tenant  of  property  of  the 
income  of  which  a  receiver  had  been  appointed.  The 
receiver  had  for  six  years  been  receiving  the  rents. 
Brignall  was  aware  of  the  order  at  the  time  he  dis- 
trained ;  but  he  was  no  party  to  the  suit,  and  the  order 
was  vague  in  its  terms.  The  Master  of  the  Rolls  was 
"  clearly  of  opinion  that  an  order  for  a  receiver  ought 
to  state  so  distinctly  on  the  face  of  it,  over  what 
property  the  receiver  is  appointed,  that  a  party  may 
know  what  it  is  that  the  officer  of  the  Court  is  in  posses- 
sion of;"  and  as  the  order  there  had  not  done  that,  the 
Court  refused  to  interfere.    Now  the  order  in  the 


{a)  5  Ir.  Eq.  498. 


(6)  13  B.  271. 
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present  case  was  not  so  expressed  as  to  enable  third 
persons  to  know  what  property  was  intended,  the  order 
mentioning  what  was  intended  in  general  terms  only  ; 
namely,  as  "  the  estate  property,  assets  and  effects  of 
the  late  partnership  of  Lovell  $  Gibson  in  the  said 
pleadings  mentioned  and  the  circumstance  of  Bacon 
having  been  expressly  told  that  the  chattels  offered  did 
not  fall  within  the  operation  of  this  order,  makes  the 
present  case  a  stronger  one  than  Grow  v.  Wood. 

The  engine  and  boiler  were  in  the  possession  of  the 
receivers  ;  and,  in  the  subsequent  taking  of  the  accounts 
between  Mrs.  Lovell  and  Mrs.  Gibson,  these  chattels 
were  dealt  with  as  partnership  property.  Whether  they 
were  partnership  property  as  between  either  of  the 
parties  and  third  persons,  I  am  not  prepared,  on  the 
evidence  before  me  on  this  appeal,  to  say.  And  however 
that  may  be,  they  were  certainly  liable  for  the  taxes  in 
question.  No  doubt,  if  the  Court  had  been  applied  to  Judgment, 
before  the  sale,  the  bailiff's  proceedings  would  have 
been  restrained  and  nullified,  because  the  Court  does 
not  permit  any  interference  with  property  in  the  hands 
of  its  officers  without  the  prior  leave  of  the  Court. 
But  such  leave,  if  asked  for  in  the  present  case,  would 
have  been  granted  at  once,  unless  the  parties  were  pre- 
pared with  the  money.  The  knowledge  of  that  was 
probably  one  reason  why  the  plaintiff  or  her  son  did  not 
apply  to  the  Court  before  the  sale. 

I  have  no  doubt  that  the  bailiff  and  the  purchaser 
acted  in  good  faith,  and  that,  under  all  the  circum- 
stances, I  should  not  hold  the  sale  to  be  void. 

Some  minor  points  were  raised.  Thus,  it  was  said 
that  there  was  no  proper  evidence  that  the  taxes  had 
been  duly  assessed  ;  but  there  is  no  doubt  of  the  fact ; 
and  the  objection,  not  having  been  taken  before  the 
referee,  may  be  considered  as  having  been  waived. 
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1872.   Otherwise  I  would,  if  necessary,  give  the  claimant  an 


opportunity  of  supplying  any  formal  proof  required. 


V. 

Lovell. 

It  was  said,  also,  that  the  sale  was  void  because  Bacon 
did  not  register  his  bill  of  sale  or  go  into  possession. 
But  an  unregistered  bill  of  sale  is  void  only  against 
"creditors  of  the  bargainor,  and  subsequent  purchasers 
or  mortgagees  in  good  faith  "  (a).  I  do  not  think  that 
registration  of  this  bill  of  sale  was  necessary  to  give 
effect  to  it  against  the  plaintiff's  partnership  interest  in 
the  chattels  in  question. 

I  agree  with  the  plaintiff's  counsel,  that  the  agree- 
ment made  by  Robert  Lovell  with  Bacon  at  the  time  of 
the  sale  to  Cook  was  not  binding  on  the  plaintiff  as  an 
agreement ;  but  since  the  sale  included  property  of 
Bacon's,  he  is  interested  to  a  corresponding  extent  in 
the  purchase  money  which  Cook  paid. 

Judgment. 

On  the  whole,  I  think  that  the  referee's  finding  was 
right.  Being  of  that  opinion,  it  is  unnecessary  for  me 
to  consider  the  preliminary  objections  made  to  the 
appeal. 

Appeal  dismissed  with  costs  to  Bacon. 


(a)  U.  C.  Consol:,  ch:  45,  s.  4,  p.  453. 
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Harty.  v.  Appleby. 

Railway  company — Registry  laws — Clerical  error. 

The  Registry  Law  is  binding  on  railway  companies.  Where  it  ap- 
peared that  after  an  owner  of  land  had  contracted  with  the  Grand 
Trunk  Railway  Company  for  the  conveyance  of  parts  of  the  land 
for  a  roadway  and  station  ground,  he  mortgaged  the  same  land  to  a 
creditor  without  notice  ;  and  the  mortgage  was  registered  before  the 
conveyances  to  the  railway  company :  it  was  held,  that  the  mortgagee 
was  entitled  to  priority,  and  that  the  company  was  entitled  under  its 
special  Act  to  retain  the  land  on  paying  to  the  mortgagee  its  value 
at  the  time  the  company  became  entitled  to  it. 

A  mortgage  and  memorial  was  executed  on  the  26th  February,  1855, 
but  by  a  clerical  error  the  date  in  the  mortgage  was  written  as 
1851 :  The  memorial  stated  the  date  of  the  mortgage  as  1855  : 

Held,  that  the  error  did  not  vitiate  the  registration. 


This  was  a  suit  by  the  administrator  of  James  Harty ? 
for  the  foreclosure  of  a  mortgage  executed  in  his  favor 
on  the  26th  February,  1855,  by  one  Allen  Appleby,  on 
various  lands  therein  described,  to  secure  £2,496  5s.  5c?. 
and  interest.  The  mortgagor's  title  had  previously  been 
registered  ;  and  this  mortgage  was  registered  on  the  6th 
August,  1855.  After  the  execution  of  the  mortgage, 
and  before  the  registration  thereof,  namely,  on  the  3rd 
March,  1855,  the  mortgagor  executed  to  the  Grand 
Trunk  Railway  Company  a  conveyance  of  about  two 
acres  of  the  land  embraced  in  the  mortgage.  This  deed 
was  not  registered  until  after  the  registration  of  the 
plaintiff's  mortgage,  namely,  not  until  the  5th  January, 
1866.  After  the  registration  of  the  plaintiff's  mort- 
gage, namely,  on  the  19th  December,  1855,  the 
mortgagor  executed  to  the  company  a  conveyance  of 
another  parcel  of  the  mortgaged  land,  namely,  about 
six  acres,  for  a  station  ground.  This  conveyance  was 
registered  on  the  20th  December,  1855. 

The  company  set  up  as  a  defence  to  the  suit,  that 
prior  to  the  mortgage,  namely,  on  27th  November,  1864, 
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1872.  the  company's  solicitor  had  entered  into  an  agreement 
-with  Appleby  for  the  purchase  of  the  two  acres  for  a 

Appleby  roaclway  across  Appleby* s  property,  at  the  price  of 
X8  15s.  an  acre ;  and  that  there  was  a  further  agree- 
ment between  them  that  if  a  station  were  located  on 
Appleby's  land,  and  a  good  station  were  erected  there, 
Appleby  would  give  the  land  necessary  therefor  free  of 
charge.  This  agreement  was  alleged  to  have  been  in 
writing,  but  the  writing  was  said  to  have  been  lost. 
It  was  said  that  the  company  afterwards  decided  to  have 
a  station  on  Appleby's  land  ;  that  they  erected  thereon 
a  good  station ;  and  that  after  the  completion  thereof 
Appleby  executed  a  conveyance,  pursuant  to  the  agree- 
ment, such  conveyance  being  the  instrument  of  the  19th 
December,  1855.  The  exact  date  of  commencing  this 
station  did  not  appear.  The  only  material  evidence  on 
the  point  was  that  of  a  builder,  who  deposed  that  the 
ground  was  laid  out  before  he  went  there  in  July  or 

statement.  August,  1865.  The  roadway  had  been  surveyed 
and  staked  in  the  summer  of  1854,  and  before  the 
making  of  the  company's  agreement  with  Appleby. 
The  land  was  not  fenced,  nor  did  it  appear  that  any 
grading  was  done  until  after  the  giving  of  the  mortgage. 
So  far  as  appeared,  Harty  had  no  notice  of  either 
agreement,  or  of  the  possession,  at  the  time  he  took 
his  mortgage,  nor  until  after  the  mortgage  had  been 
registered. 

The  cause  came  on  to  be  heard  at  the  sittings  of  the 
Court  at  Kingston. 

Mr.  Crooks,  A.  G.,  for  the  plaintiff. 

Mr.  Bethune,  for  the  Grand  Trunk  Railway  Com- 
pany. 


Mr.  Walkem,  for  the  infant  defendants. 
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Mow  at,  V.  C. — It  was  argued  that  by  means  of  the  1872. 
stakes  the  company  had  possession  of  the  roadway  at 
the  time  of  the  mortgage,  and  that  that  circumstance  Appj;by 
gave  them  priority  over  the  mortgage.    So  far  as  the 
Registry  Law  is  concerned,  it  is  the  settled  doctrine  in  June  19- 
this  country  that  possession  is  no  notice  as  against  a 
registered  deed. 

Counsel  for  the  company  relied  on  the  Railway 
Clauses  Consolidation  Act,  section  11,  sub-section  2, 
which  provides  that  "  a  contract  made  by  any  person 
authorized  by  the  Act  to  convey  lands,  before  the 
deposit  of  the  map  or  plan  and  book  of  reference,  and 
before  the  setting  out  and  assigning  of  the  lands  required 
for  the  railway,  shall  be  binding  at  the  price  agreed 
upon  for  the  same  lands,  if  they  shall  be  afterwards  so 
set  out  and  assumed  within  one  year  from  the  date  of 
the  covenant  or  agreement,  and  although  such  land  may 
in  the  meantime  have  become  the  property  of  a  third  Judgment, 
party."  But  the  company  have  not  brought  the  case 
within  that  enactment.  No  map  or  plan  is  produced ; 
no  copy  of  one ;  no  evidence  of  the  contents  of  any  is 
given.  The  company's  solicitor  says  that  a  map  or  plan 
was  filed  in  1854 :  the  evidence  was  objected  to  as 
insufficient  alone  to  prove  the  fact  ;  and  I  thought  and 
still  think  the  objection  good.  But  the  witness  was 
unable  to  state  the  day,  in  1854,  on  which  the  map  or 
plan  to  which  he  deposed  was  filed ;  and  there  is  no 
evidence  of  any  sort,  that  the  deposit  was  subsequent  to 
the  making  of  the  agreement.  Unless  it  was  subsequent, 
the  enactment  does  not  apply.  Nor  would  it  be  possible 
for  me  to  assume,  without  evidence,  that  the  map  or 
plan  shewed  the  parcels  in  question  as  "  lands  to  be 
passed  over  and  taken."  Besides,  the  company  was  not 
authorized  to  take  so  much  as  six  acres  for  station 
grounds,  except  by  agreement  with  the  owners,  (a) 


(a)  Railway  C.  Consol.  sec.  10,  No.  9. 
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1872.  It  was  further  said,  that  by  the  Grand  Trunk  Railway 
^'^^  Act  of  1854  (a),  the  company  is  not  to  be  adjudged  to 

\ppleby  &*ve  UP  lan^s  in  its  possession  without  title,  but  only  to 
pay  the  value ;  and  it  was  argued  that  that  section,  and 
other  enactments,  gave  to  the  company  a  statutory  title 
to  this  property,  from  the  time  they  took  possession,  and 
that  the  subsequent  mortgage  of  the  land  conveyed 
nothing  to  the  mortgagee.  But  I  think  the  contrary 
clear.  The  company  are,  no  doubt,  entitled  to  hold 
these  parcels  by  paying  their  value  to  the  party  entitled  ; 
but  the  conveyance  of  the  land  gives  to  the  mortgagee 
a  right  to  the  money  which  may  represent  the  value  of 
the  land.  I  am  clear  also,  that  the  plaintiff  is  entitled 
to  relief  in  this  suit,  and  is  not  driven  to  sue  at  law,  if 
an  action  at  law  would  lie. 


It  was  further  contended  that  the  lapse  of  time  since 
Harty  became  aware  of  the  company's  claim,  was  a  bar 
to  relief  against  the  company.  But  lapse  of  time  has 
not  been  set  up  by  the  answer ;  nor  would  it  have  been 
effectual  if  it  had  been.  For  Harty  had  the  legal  title  ; 
and,  so  far  as  the  registered  deeds  shewed,  he  had  the 
equitable  title  also,  to  the  extent  of  his  mortgage.  It 
was  for  the  company  to  bring  a  suit  to  establish  by 
evidence,  if  they  could,  that  they  had  an  equity  which 
entitled  them  to  priority  over  Harty.  The  evidence 
too,  is  entirely  insufficient  to  shew  any  case  of  culpable 
delay,  if  the  onus  of  suing  had  been  on  Harty.  There  is  no 
evidence  that  he  had  notice  of  the  company's  claim  long 
before  his  death.  The  only  evidence  that  he  had  notice 
at  all  is,  that  he  had  a  conversation  with  the  company's 
solicitor  on  the  subject  of  these  adverse  claims, 
after  the  death  of  Appleby,  in  1864,  and  "some  years" 
after  the  mortgage  had  been  given.  Whether  he  knew 
of  the  company's  claim  at  an  earlier  period,  or  how  long 
this  conversation  was  before  Harty 's  death,  has  not 
been  shewn. 


(a)  Sec.  29. 
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The  bill  states  that  on  the  11th  February,  1857,  1872. 


Harty  released  part  of  the  mortgaged  property;  the 
company  says  that  he  had  notice  at  that  time  of  the  App^;by 
conveyances  to  the  company;  and  the  company  insists 
that  he  thereby  forfeited  his  right  against  the  company. 
But  no  such  notice  was  proved. 

The  defendants  further  contended  that  the  registra- 
tion of  the  plaintiff's  mortgage  was  void  because  the 
memorial  stated  that  the  mortgage  bore  date  in  1855 : 
while  the  mortgage,  though  proved  to  have  been  executed 
in  1855,  purports  (by  a  clerical  error)  to  have  been 
executed  in  1851.  Both  mortgage  and  memorial  were 
executed  on  the  same  day.  I  have  no  doubt  that  the 
date  of  the  deed  was  a  mere  slip  of  the  person  who 
wrote  the  date,  and  that  the  slip  was  not  observed 
when  the  memorial  was  written,  or  when  the  documents 
were  executed;  nor  does  it  appear  when  first  it  was 
observed.  A  deed  operates  from  the  delivery,  and  not  Judgment, 
necessarily  from  the  day  named :  a  date  is  not  an  essen- 
tial part  of  a  deed;  and  the  error  in  this  memorial, 
which  is  said  to  render  the  registration  invalid,  would 
not  mislead  a  subsequent  purchaser  as  to  the  effect  of 
the  mortgage,  but  the  contrary.  I  think  the  error  may 
and  should  be  treated  as  a  clerical  error,  which  does  not 
vitiate  the  registration. 

There  is  evidence  that  the  value  of  the  land  was 
£8  15s.  an  acre.  That  may  be  taken  as  the  value  for 
the  purposes  of  the  suit,  unless  either  party  desires  a 
reference  as  to  value.  Such  a  reference  should  be  at 
the  party's  risk  as  to  the  costs  of  the  reference.  The 
company  is  entitled  to  retain  the  land  on  paying  the 
value  at  the  time  of  becoming  entitled  to  the  property 
under  the  agreement  with  Appleby.  Interest  will  be 
from  the  filing  of  the  bill.  The  company  must  also  pay 
the  costs.  It  will  be  at  the  option  of  the  company 
whether  to  make  the  payment  at  once  ;  or  only  on  default 
27 — VOL.  XIX.  GR. 
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1872.  after  a  day  is  given  to  redeem — as  they  have  a  right  to 
'  pay  off  the  mortgage,  and  to  take  an  assignment  of  the 

Appfeby  wno*e  mortgaged  premises,  if  they  should  prefer  that 
course.  The  form  of  the  decree,  as  respects  other  par- 
ties, was  not  discussed,  and  I  presume  involves  no 
question. 


Foreman  v.  McGill. 

Will,  construction  of — Maintenance. 

A  discretion  given  to  executors  to  apply  the  interest  of  a  legacy  to  the 
maintenance  and  education  of  the  legatees,  nephews  and  niece  of 
the  testator,  is  not  subject  to  the  control  of  the  Court,  where  there 
is  no  charge  of  fraud,  or  the  like,  against  the  executors. 

The  bill  in  this  case  was  filed  in  the  name  of  certain 
infants  by  their  father  as  their  next  friend.  Janet 
statement.  Laing,  the  plaintiffs'  maternal  aunt,  by  her  last  will  gave 
to  her  executors  certain  personal  estate  upon  trust  for 
the  children  of  her  deceased  sister  Margaret  Foreman, 
the  plaintiffs'  mother,  share  and  share  alike,  as  soon  as 
they  had  respectively  attained  the  age  of  twenty-one 
years ;  and  in  case  any  of  them  should  die  the  share  of 
the  child  dying  was  to  go  lo  his  or  her  child  or  children, 
if  any;  or  should  there  be  none,  then  to  the  other  children 
of  the  said  sister  of  the  testatrix.  The  will  directed  that 
the  executors  "  shall,  if  they  shall  so  see  fit  and  deem  it 
expedient,  apply  the  interest  derivable  from  the  said 
mortgages,  or  any  other  investment  made  by  them  of 
the  said  moneys,  towards  the  education  and  maintenance 
of  the  children  of  the  said  Margaret  Foreman  deceased, 
during  their  minority,  should  it  in  the  opinion  of  the 
executors  and  trustees  be  necessary  or  expedient." 
And  the  will  authorized  the  executors  to  invest  on  mort- 
gages any  of  the  moneys  received  by  the  creditors  from 
time  to  time  for  principal  or  interest  upon  mortgages 
held  by  him  in  trust  as  aforesaid. 
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The  bill  alleged  that  the  plaintiffs'  father  had  not  1872. 
sufficient  means  for  their  education  and  maintenance  ;  v"~v~"*' 

Foreman 

that  only  part  of  the  income  had  theretofore  been  paid  to  m^m 
him  by  the  executors ;  and  that  the  whole  or  a  compet- 
ent part  should  be  paid. 

The  acting  executor  by  his  answer  expressed  his  belief 
that  the  sums  he  had  paid  had  been  sufficient  for  the 
purposes  specified,  and  claimed  that  his  discretion  should 
not  be  interfered  with. 

The  cause  came  on  by  way  of  motion  for  decree. 

Mr.  Crooks,  A.  G.,  for  the  plaintiffs. 

Mr.  Mae,  for  the  defendants. 

MowAT,  Y.  C. — I  am  of  opinion  that  the  discretion  juneioth. 
given  by  this  will  with  respect  to  the  education  and 
maintenance  of  the  children  is  not  subject  to  the  control 
of  the  Court,  no  charge  of  fraud  or  the  like  being  made 
against  the  executors.    The  cases  of  French  v.  Davidson  _ 

°  Judgment. 

(a),  Levesey  v.  Harding  (6),  Collins  v.  Vining  (<?), 
clearly  prove  that  to  be  the  rule  in  cases  like  the  present. 
And  I  have  found  nothing  to  the  contrary.  The  case 
of  Ttansome  v.  Burgess  (d)  cited  for  the  bill,  was  the 
case  of  a  marriage  settlement,  not  of  a  will  ;  and  there 
is  a  well  settled  distinction  between  the  two  classes  of 
cases,  the  Court  giving  to  the  father  rights  in  the  case  of 
a  settlement,  which  are  not  recognized  in  the  case  of  a 
will  by  a  third  person. 

The  bill  must  be  dismissed.    I  presume  that  the  de- 
fendants do  not  ask  for  costs  against  the  father. 


(a)  3  Madd.  396. 

(c)  1  C.  P.  Cooper,  472 


{b)  Taml.  460. 

(d)  L.  R.  3  Eq.  773, 
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Statement. 


^f^,  Hinckley  v.  Gildersleeve. 

Railway — Lease — Interest  to  sue. 

A  railway  or  canal  company  cannot  lease  the  concern  or  delegate  its 
powers  for  a  specified  term  without  the  sanction  of  the  Legislature. 
This  principle  was  held  applicable  to  a  railway  company  which  had 
no  power  of  taking  land  compulsorily  but  had  other  special  powers 
and  privileges  under  its  act  of  incorporation. 

Parties  who  for  many  years  had  the  chief  use  of  a  canal  and  had 
always  resisted  payment  of  tolls  demanded  by  the  lessee,  were  held 
to  have  such  an  interest  as  entitled  them  to  maintain  a  bill  (to 
which  the  Attorney-General  was  a  defendant)  to  have  the  lease 
declared  void. 

This  was  a  suit  by  the  owners  of  a  steamboat  which 
plied  between  Kingston  and  Cape  Vincent,  and  on  its 
route  passed  through  the  Wolfe  Island  Canal  when  the 
water  admitted  of  it.  The  plaintiffs  complained  that  the 
defendant  Lucretia  A.  M.  Grilder  sleeve,  administratrix 
of  Overton  S.  Gildersleeve  deceased,  claimed  to  be 
entitled  to  exact  tolls  from  the  plaintiffs,  under  the  au- 
thority of  a  lease  executed  by  the  company  in  1858. 
The  bill  prayed  that  this  lease  might  be  declared 
void  ;  and  that  the  administratrix  might  be  restrained 
from  interfering  with  the  navigation  of  the  canal  by  the 
plaintiffs ;  or  that,  if  the  tariff  of  tolls  demanded  was 
legal  and  obligatory,  the  plaintiffs  might  be  entitled  to 
set  off  certain  sums  which  they  had  expended  on  the 
canal  and  payments  made  by  them  to  a  landowner  who 
was  entitled  to  rent  from  the  company.  The  company 
and  the  Attorney-General  were  defendants,  and  did  not 
resist  the  suit,  the  only  adverse  party  being  the  admin- 
istratrix of  the  lessee.  The  bill  was  filed  on  the  25th  of 
October,  1871. 

The  Wolfe  Island  Railway  and  Canal  Company  was 
incorporated  by  14  and  15  Victoria  Chapter  149,  (1851). 
The  company  afterwards  cut  a  canal  through  the  Island, 
but  from  want  of  funds  the  work  was  done  imperfectly. 
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The  company  made  some  attempts  to  use  the  canal  in  1872. 
this  state  but  soon  abandoned  them  ;  and  for  about  three 

Hmckley 

years  the  canal  was  not  used.  In  1857  the  company  GildJsleeve 
made  an  agreement,  not  under  seal,  with  Mr.  Gildersleeve 
that  he  should  complete  the  canal,  pay  a  judgment  which 
had  been  obtained  against  the  company  (the  amount  of 
which  did  not  appear),  and  have  a  lease  of  all  the  com- 
pany's property  and  powers  for  sixteen  years.  In  pur- 
suance of  this  agreement  Mr.  Gildersleeve  did  work  on 
the  canal  in  the  autumn  of  1857  and  spring  of  1858.  The 
extent  of  this  work  or  its  cost  did  not  appear  ;  but  the 
work  done  was  accepted  by  the  company  as  a  compli- 
ance with  Mr.  Gildersleeve  s  undertaking  in  that  respect ; 
and  on  the  15th  June,  1858,  the  company  executed  the 
lease  in  question.  By  this  instrument,  after  reciting 
(amongst  other  things)  that  the  company  were  il  possessed 
of  certain  rights,  powers  and  privileges,  under  and  by 
virtue  of  the  act  incorporating  them,  and  that  they  had 
agreed  to  lease  to  Mr.  Gildersleeve  their  "  estate,  real,  statement, 
personal  and  mixed,  and  all  and  every  the  rights,  powers, 
tolls,  fines,  claims  and  privileges  of  the  company  for  the 
term  of  sixteen  years,  on  the  terms  following,  that  is  to 
say,  that  he  the  said  Gildersleeve  would  at  his  own  cost 
and  charge  finish  and  complete  the  said  canal  in  manner 
aforesaid,  and  would  allow  to  the  company  at  the  rate  of 
£110  per  annum  to  be  paid  in  the  manner  following, 
that  is  to  say,  that  he  would  become  responsible  for  the 
payment,  and  would  satisfy  a  certain  judgment  held  by, 
&c. ;  for  the  full  amount  of  which  judgment  and  costs 
he  was  to  be  reimbursed  and  allowed  at  and  after  the 
rate  of  seven  per  cent,  per  annum"  ;  the  company 
demised  accordingly  ;  covenanted  not  (without  the 
lessee's  consent)  to  reduce  the  tolls  below  the  rates 
mentioned  in  a  schedule  to  the  lease,  and  appointed  him 
to  be  their  attorney  irrevocable  in  the  premises  for  the 
term  mentioned  ;  and  the  lessee  covenanted  to  keep  the 
canal  in  repair,  and  to  keep  it  open  for  the  use  of  the 
public  on  payment  of  the  tolls.    From  the  time  of  grant- 
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1872.    ing  this  lease  the  company  had  had  no  election  of  direc- 
tors,  no  meeting  of  shareholders,  no  officers,  had  given 
v.      no  attention  to  the  canal,  and  had  exercised  none  of 

Gildersleeve. 

their  corporate  powers.  Until  the  spring  of  1872  the 
directors  did  not  appear  to  have  had  a  meeting  for 
thirteen  years  ;  and  the  shareholders  so  far  as  appeared 
had  not  had  any  meeting. 

The  plaintiffs  appeared  to  have  disputed  the  validity 
of  the  lease  from  the  first.  In  1857  they  built  a  steam- 
boat for  the  route  and  of  such  light  draft  as  would  pass 
through  the  canal.  In  the  spring  of  1858  they  put  this 
vessel  on  the  route,  and  used  the  canal  from  that  time 
forward  with  the  exception  of  the  year  1860.  In  that 
year  Mr.  G'ilder sleeve,  having  on  the  route  a  steamboat 
which  did  not  pass  through  the  canal  paid  the  plaintiffs 
$600  to  withdraw  their  vessel  from  the  route.  Until  the 
following  year  no  tolls  were  demanded  from  the 
Statement,  plaintiffs.  A  demand  having  been  made  in  the  spring 
of  that  year,  the  plaintiffs  made  some  payments  under 
protest,  and  filed  a  bill  in  Chancery  against  Gildersleeve 
for  an  injunction  to  restrain  his  interference.  On  the 
15th  June,  1861,  the  parties  came  to  an  arrangement 
for  that  year  without  prejudice  to  the  suit ;  but  the  suit 
was  not  afterwards  carried  on.  Ey  this  arrangement 
Gildersleeve  was  to  withdraw  his  steamboat  from  the 
route,  and  the  plaintiffs  were  to  have  the  use  of  the 
canal  for  their  steamboat  for  the  season  in  case  Gilder- 
sleeve had  the  control  of  the  canal,  which  the  plaintiffs 
did  not  admit ;  and  in  consideration  of  these  things 
the  plaintiffs  were  to  pay  Gildersleeve  $800,  less  the 
sums  which  the  plaintiffs  had  paid  under  protest.  The 
plaintiffs  appear  to  have  been  since  1858  the  only  persons 
who  used  the  canal  for  a  steamboat ;  the  main  use  of  the 
canal  had  always  been  by  them ;  with  the  excep- 
tion already  mentioned  they  paid  no  tolls ;  and  from 
1861  to  1871  no  demand  for  tolls  was  made  upon  them. 
But  in  1861  they  renewed  the  bridge  across  a  highway 


CHANCERY  REPORTS. 


215 


which  was  intersected  by  the  canal ;  they  had  repaired  1872. 
the  canal  every  year  since  1858  ;  thev  made  the  only  * 

^  7         "  ^  Hinckley 

repairs  which  were  made;  and  the  repairs  made  were v 

r  1  Gildersleeve. 

absolutely  necessary  for  the  navigation  of  the  canal. 
They  also  paid  since  the  same  date  the  annual  rent 
payable  by  the  company  to  a  landowner  whose  property 
was  said  to  have  been  obtained  by  the  company  on 
terms  of  this  rent  being  paid.  In  1868  the  plaintiffs 
deepened  the  canal.  They  claimed  to  have  expended 
about  $16,000  in  these  particulars.  On  the  other  hand 
Gildersleeve  and  his  administratrix  had  always  employed 
and  paid  a  man  to  attend  to  the  opening  and  closing  of 
the  bridge,  and  had  received  tolls  from  others  than  the 
plaintiff,  the  amount  however  being  small.  Mr.  Charles 
F.  Gildersleeve,  the  agent  of  the  administratrix,  thought 
the  plaintiffs'  use  of  the  canal  as  compared  with  that  by 
all  others  together  was  about  as  twenty  to  one.  The 
plaintiffs  alleged  that  the  tariff,  so  far  as  it  would  affect 
the  plaintiffs  was  excessive,  and  was  probably  meant  to  statement, 
be  so  ;  but  on  that  subject  no  evidence  was  gone  into. 

The  cause  came  on  for  hearing  at  the  Kingston  sit- 
tings. 

Mr.  Crooks  and  Mr.  Rogers,  for  the  plaintiffs. 

Mr.  Agnew,  for  the  company. 

Mr.  Moss  and  Mr.  Walkem,  for  the  administratrix. 

Mowat,  V.  C. — The  principal  question  discussed  be-  June  19th. 
fore  me  was  [as  to  the  validity  of  the  lease  from  the 
Wolfe  Island  Railway  Co.,  to  0.  S.  Gildersleeve  ;  and  Judgment, 
the  conclusion  to  which  I  have  come,  after  looking  into 
the  books,  is,  that  the  lease  is  invalid. 

The  settled  doctrine  appears  to  be  (a)  that  "it  is 


(a)  Hodge  on  Raiways  69,  (4  eel.) 
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1872.   unlawful  for  a  company,  without  authority  from  Parlia- 
ment  to  delegate  its  powers  to  another  company"  :  and 

Hinckley  ...  J 

v.      the  act  incorporating;  this  company  contains  no  such 

Hldersleeve.  ,  L  °  . 

power.  It  is  a  well  known  rule,  too,  that  whatever 
powers  are  given  by  Parliament  to  these  companies  are 
to  be  construed  strictly. 

In  Beman  v.  Rufford  (a),  a  company  had  proceeded 
to  a  certain  extent  in  making  a  railway,  and,  being  in 
want  of  funds  had  entered  into  an  agreement  with  another 
company,  that  when  the  line  was  completed  it  should  be 
worked  by  that  company,  who  were  to  find  stock  and 
were  to  have  full  control  of  the  concern,  and  to  exercise 
all  the  rights  of  the  original  company  for  twenty-one 
years.  But  Lord  Qranivorth  held,  that  such  a  transac- 
tion was  invalid  ;  that  it  was  illegal  to  delegate  to  other 
parties  the  functions  which  the  Legislature  had  given  to 
the  company;  and  that  the  company  had  "no  possible 
right"  to  do  so  (b).  The  case  came  up  on  a  motion  for 
an  injunction,  and  while  his  Lordship  expressed  what  he 
himself  called  a  "  strong  opinion  that  the  transaction 
was  illegal,"  he  observed,  that  it  was  u  undoubtedly 
judgment,  purely^a  legal  question" ;  and  that  (according  to  what 
was  then  the  practice  of  the  Court)  he  "must  direct 
a  case  to  be  stated  for  the  opinion  of  a  Court  of  law  on 
that  point."  The  parties  appear,  however,  to  have  ac- 
cepted the  opinion  as  correct :  for  I  find  no  trace  of 
the  action  having  been  proceeded  with  further,  and 
the  judgment  of  Lord  Cranworth  is  referred  to  in 
subsequent  cases  with  approbation. 

The  judgment  of  Lord  Justice  Turner  in  the  Grreat 
Northern  Railway  Co.  v.  The  Eastern  Counties  Railway 
Co.  (c)  was  to  the  same  effect.  The  learned  Judge  there 
designated  such  an  agreement  as  "  an  attempt  to  carry 
into  effect,  without  the  intervention  of  Parliament,  what 
cannot  lawfully  be  done  except  by  Parliament  in  the 


(a)  7  Rail.  Ca.  48.  (6)  lb.  at  79.  (c)  9  H.  306. 
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exercise  of  its  discretion  with  reference  to  the  interests  1872. 
of  the  public."    Other  cases  to  the  same  effect  are  v*"~Nf7"' 

r  Hinckley 

Winch  v.  The  Birkenhead  Raikvay  Co.,  (a)  Simpson  v.  GMervs-leeTe 
Denison,  (b)  and  McDonnell  v.  Grand  Canal  Co.  (<?). 

The  English  Statutes  imply  the  same  thing.  Thus, 
the  Railway  Clauses  Consolidation  Act  (d)  enacts  that 
"  where  a  company  are  authorized  by  their  special  Act 
to  lease  the  railway,  or  any  part  thereof,  the  lease  to  be 
executed  in  pursuance  of  such  authority  shall  contain  " 
certain  specified  covenants ;  and  it  is  enacted  that  a 
lease  so  authorized  which  complies  with  these  provisions 
shall  entitle  the  lessee  to  all  the  powers  and  privileges  of 
the  company.  These  enactments  clearly  imply  that, 
unless  specially  authorized,  a  railway  company  had  no 
power  to  lease. 

The  only  authority  referred  to  as  indicating  a  differ- 
ent state  of  the  law,  was  Simpson  v.  Great  Western  Judgment 
Palace  Co.  (e).  That  was  not  the  case  of  a  railway  or 
canal  or  any  like  work,  but  of  an  hotel ;  and  the  com- 
pany was  merely  a  private  association  which  had  been 
incorporated  under  the  Joint  Stock  Companies'  Act 
for  the  erection  and  carrying  on  of  the  hotel.  The  direc- 
tors entered  into  an  agreement  for  leasing  part  of  the 
hotel  for  three  or  five  years  ;  a  majority  of  the  share- 
holders at  a  general  meeting  sanctioned  the  agreement ; 
the  agreement  or  lease  involved  no  transfer  or  delega- 
tion of  corporate  powers  and  no  objection  of  public 
policy ;  it  was  such  a  transaction  as,  if  all  the  share- 
holders had  sanctioned  it,  would  no  doubt  be  effectual ; 
and  the  only  question  was,  whether  it  needed  the  sanction 
of  every  one  of  them,  and  whether  a  single  dissentient 
could  file  a  bill  to  prevent  the  transaction  from  being 
carried  out.    The  case  has  no  application  to  the  present. 

(a)  7  Railw.  384  ;  5  DeG.  &  Sm.  562.  (b)  10  H.  51. 

(c)  3  Ir.  Chan.  578,  597.  (d)  Imp.  8  &  9  Vic.  ch.  26, 
(«)  6  Jur.  N.S.  985.  sub-sec.  112. 
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1872.  It  was  suggested  that  this  company  had  no  power  to 
take  land  compulsorily,  and  that  this  circumstance  dis- 
tinguished the  case  from  all  those  which  were  opposed 
to  a  transaction  like  this.  But  those  cases  are  nowhere 
stated  to  depend  on  the  companies  having  had  power  to 
take  land  compulsorily.  This  company's  act  not  only  gave 
corporate  powers  ;  but  gave,  among  other  things,  powers 
also  to  intersect  or  cross  any  road  or  highway  lying  in 
the  route  of  their  railway  or  canal,  and  to  construct 
their  railway  or  canal  across,  upon,  or  along  the  same ; 
as  well  as  special  advantages  for  preventing  and  punish- 
ing injury  to  their  railway  or  canal,  or  disturbance  or 
obstruction  to  its  business,  and  for  enforcing  payment  of 
tolls.  Whatever  public  policy  would  be  violated  by  per- 
mitting leases,  and  delegations  of  powers,  in  the  cases  to 
which  I  have  referred,  would  be  violated  also  by  permit- 
ting such  transactions  on  the  part  of  this  company. 

Judgment.  The  next  question  is,  whether  the  plaintiffs  have  that 
sort  of  interest  which  would  entitle  them  to  sue  ?  It 
was  said,  that  this  was  a  mere  private  company ;  that 
the  company  was  at  liberty  to  exclude  the  public,  and 
therefore  the  plaintiffs,  from  the  use  of  the  canal ;  that, 
the  public  having  no  right  to  use  the  canal  except;  by 
permission,  the  plaintiffs  had  no  right  in  it  on  the  founda- 
tion of  which  the  bill  could  be  sustained.  I  have  not 
been  able  to  adopt  these  views.  The  whole  scope  of  the 
act  shews  that  in  incorporating  the  company,  the  Legis- 
lature had  in  view  the  benefit  of  the  public,  quite  as 
much  as  in  the  case  of  any  other  canal  or  railway  in  the 
Province ;  and  the  evidence  given  at  the  hearing 
v  shewed,  that  the  plaintiffs  have  a  greater  interest  in  the 
canal  as  carriers  than  all  the  rest  of  the  public  combined  ; 
that  the  main  use  of  the  canal  is  and  always  has  been 
by  the  plaintiffs  ;  and  that  whatever  public  policy  makes 
the  lease  illegal  and  void  is  a  policy  which  concerns  the 
plaintiffs  in  a  far  larger  degree  than  it  affects  others. 
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The  lease  then  being  void,  and  the  plaintiffs  being  1872. 
entitled  to  sue,  what  is  the  proper  decree  to  make? 
Should  the  decree  provide  for  payment  of  anything  by  Gilderys-lee've 
the  plaintiffs  for  the  past  ?  The  tariff  may,  under  the 
circumstances  in  evidence,  be  inapplicable  to  regulate 
the  plaintiffs'  liability  to  the  company,  and  perhaps  the 
plaintiffs'  expenditure  on  the  canal  may  be  far  more  than 
sufficient  compensation.  But  as  to  this  the  evidence 
does  not  enable  me  to  form  an  opinion  ;  and  no  direc- 
tion was  asked  on  the  part  of  the  company.  So,  also, 
what  rights  does  Mr.  Gfilder sleeve  s  estate  possess  in 
respect  of  the  judgment  which  Mr.  Gildersleeve  seems  to 
have  purchased  or  paid  ?  And  has  his  estate  any  equity 
against  the  company  in  respect  to  this  outlay  or  other- 
wise ?  The  Statute  of  Limitations  would  or  might  put  a* 
restriction  on  some  of  these  matters.  But  the  company 
and  the  administratrix  are  co-defendants  ;  and  I  was  not 
asked  on  the  part  of  either,  to  make  any  inquiry  or  give 
any  direction  with  a  view  to  determining  in  the  present  judgment, 
suit  their  mutual  interests,  in  view  of  the  illegality  of 
the  lease.  I  presume,  therefore,  that  no  direction  on 
the  subject  in  this  suit  is  necessary  or  desired,  if 
indeed  it  would  be  proper ;  and  my  decree  will  simply 
declare  ihe  lease  void,  and  give  to  all  parties  their 
costs  against  the  unsuccessful  defendant. 
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Severn  v.  McLellan. 

Registry  law — Notice. 

A  registered  purchaser  buying  with  actual  notice  of  an  unregis- 
tered deed  of  an  unascertained  part  of  the  land,  takes  subject  to 
whatever  the  unregistered  deed  conveyed :  and,  if  he  chooses  to 
complete  his  purchase  without  making  proper  inquiries  as  to  the 
contents  of  the  unregistered  deed,  his  erroneous  supposition  as  to 
the  extent  of  land  thereby  conveyed,  or  his  ignorance  of  the  " 
names  of  all  the  persons  interested  under  the  deed,  does  not  vary 
the  case. 

On  the  5th  of  January,  1867,  George  Richardson, 
the  registered  owner  of  the  east  half  of  lot  17,  in  the 
10th  concession  of  Marmora,  conveyed  it  to  W.  Cald- 
well and  four  others  for  mining  purposes  only.  This 
deed  was  registered  on  the  8th  of  March  following.  On 
the  31st  of  October,  1867,  Richardson  conveyed  the 
same  property  to  W.  Caldwell  and  his  heirs  absolutely. 
This  conveyance  was  registered  on  the  5th  of  November 
statement,  following.  On  the  25th  of  March,  1868,  W.  Caldwell 
conveyed  the  property  to  the  plaintiff  and  one  Wilson, 
since  deceased,  in  trust  for  the  "  Severn  Mining  Com- 
pany;" and,  by  another  deed  of  the  same  date,  all  the 
persons  then  interested  under  the  mining  deed  entered  into 
partnership  with  the  plaintiff  and  Wilson  for  the  purpose 
of  mining  on  the  lot,  and  of  crushing  quartz  for  themselves 
and  others  who  might  employ  them.  Neither  of  these 
deeds  was  registered  until  after  the  16th  of  June,  1870. 
The  Company  erected  a  crushing  mill  on  the  land  in 
question,  and  worked  the  mill.  Afterwards,  viz.,  on 
the  13th  of  June,  1870,  W.  Caldivell  executed  to  the 
defendant  Archibald  L.  McLellan  a  conveyance  pur- 
porting to  convey  to  him  the  same  land,  "  save  and 
except  that  portion  thereof  upon  which  a  quartz  crushing 
mill  is  erected  on  the  south-east  side  of  the  road  leading 
from  the  village  of  Malone  to  the  village  of  Marmora." 
This  deed  was  registered  on  the  16th  of  June,  1870. 
The  consideration  named  in  it  was  $1,300  ;  the  receipt 
of  which  was  thereby  acknowledged ;  but  Mr.  McLellan 
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explained,  in  his  deposition,  that  the  consideration  had  1872. 
not  been  actually  paid ;  that  $50  of  it  was  allowed  in 
full  of  his  account  against  Qaldwell ;  that  he  (McLellan)  McL^lan 
was  to  pay  $100  a  year  for  three  years,  $200  in  four 
years,  $300  in  five  years,  and  $450  in  six  years,  all 
without  interest ;  and  that  for  these  sums  he  gave  his 
promissory  notes  payable  to  Boyd  Qaldwell,  a  brother  of 
the  grantor.    These  notes  were  not  negotiable  notes. 

The  bill  charged,  that  the  defendant  McLellan,  at 
the  time  of  his  purchase,  was  well  aware  that  the  land 
in  question  had  theretofore  been  conveyed  to  the  plain- 
tiff and  Wilson  in  trust  for  the  said  "  Severn  Mining 
Company ;"  and  also  that  he  had  express  and  actual 
notice  and  knowledge  of  the  execution  of  the  said  con- 
veyance to  the  plaintiff  and  Wilson."  The  defendant, 
in  his  answer,  did  not  deny  these  charges  specifically ; 
but  he  denied  that,  at  or  before  the  execution  of  the 
conveyance  to  him,  he  had  "  any  notice  or  knowledge  statement, 
that  there  existed  any  outstanding  rights  in  the  premises 
in  favor  of  the  plaintiff,  or  any  person,  other  than  the 
rights  of  W.  Caldwell,  Joseph  Ross,  Samuel  Parlia- 
ment, James  Nightingale,  and  James  Powell,  under  the 
said  mineral  deed  of  January,  1867,  or  that  there 
existed  any  right  of  any  kind  of  the  said  plaintiff  in  the 
premises."  In  a  subsequent  part  of  the  answer  he 
stated,  that  the  Severn  Mining  Company  was  not  an 
incorporated  company,  &c,  "  and  so  all  the  acts  and 
deeds  done  under  its  name  are  void  and  null  and  of  no 
effect  as  against  "  the  defendant.  In  his  examination, 
having  been  asked  as  to  his  purpose  in  buying,  with 
reference  to  the  company's  power  of  sinking  shafts,  &c, 
he  said,  "  I  did  not  think  they  had  rights  enough  to 
enable  them  to  break  the  surface.  Besides,  the  Com- 
pany not  being  incorporated  has  no  legal  existence  to 
exercise  rights,  if  any,  to  sink  shafts." 

The  object  of  the  suit  was  to  have  the  deed  to  Mr. 
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1872.    McLellan  set  aside  as  being  void  against  the  plaintiff 
and  his  cestuis  que  trust,  and  the  question  turned  on  the 
„  TT-      point  of  notice. 

McLellan.  1 

The  cause  came  on  for  hearing  at  the  sittings  of  the 
Court  at  Belleville  in  the  spring  of  1872. 

Mr.  Moss,  for  the  plaintiff. 

Mr.  .English,  for  the  defendant. 

June 26th.  Mowat,  V.C. — I  assume  that  the  defendant,  at  the 
time  of  his  purchase,  was  not  aware  that  the  plaintiff 
had  any  right  of  any  kind  in  the  property.  But  I  am 
satisfied,  on  the  whole  evidence,  that  he  had  notice  that 
Caldwell  had  executed  some  unregistered  instrument 
which  was  intended  to  convey  the  land,  or  part  of  it,  to 
the  mining  company,  or  to  some  trustee  for  the  mining 

judgment,  company,  who  were  interested  under  the  deed  of  January, 
1867,  and  which  company  it  appears  was  sometimes 
called  the  Caldwell  Mining  Company,  and  sometimes 
the  Severn  Mining  Company,  and  is  said  by  the  defend- 
ant to  have  been  known  to  him  by  the  former  name 
only.  He  admits  that  he  was  aware  that  it  was  by  this 
company  that  the  crushing  mill  had  been  erected  ;  it  is 
clear  that  he  knew  it  was  by  this  company  that  the  mill 
was  carried  on;  and  clear  that  he  had  notice  that  the  mill 
stood  on  land  conveyed  by  Caldwell's  unregistered  deed. 
These  conclusions  of  fact  are  not  inconsistent  with  the 
defendant's  answer,  the  form  of  which  is  remarkable. 

In  view  of  what  I  thus  find  to  be  the  facts,  it  does 
not  matter  whether  the  defendant  bought  under  an 
erroneous  impression  as  to  the  extent  of  land  which  the 
unregistered  conveyance  purported  to  convey,  or  from 
an  erroneous  opinion  that,  as  the  Company  was  not 
incorporated,  the  instrument  gave  no  rights  ;  but  the 
latter  appears  to  me  from  the  whole  evidence  to  be  the 
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more  probable  explanation.  Assuming,  however,  the  1872. 
other  to  be  the  correct  explanation,  I  think  it 
clear  that,  the  defendant  having  notice  of  a  deed 
relating  to,  he  did  not  know  how  much  of,  the 
land  which  he  was  buying,  he  could  only  take 
subject  to  what  that  deed  in  fact  conveyed  (a).  His 
ignorance  as  to  the  name  of  the  trustee,  or  as  to  the 
names  of  all  the  persons  interested  in  the  Company,  is 
wholly  unimportant  (5). 


If  I  were  dealing  independently  of  the  registry  law 
with  such  a  case  of  notice  as  the  present,  I  would  say 
that  the  defendant  had  actual  notice  that  the  deed 
related  to  the  land  or  part  of  it;  I  might  assume  in  his 
favor  that  he  did  not  know  that  the  deed  covered  the 
whole  land  ;  but  neither  did  he  learn  how  much  of  the 
land  was  covered  by  the  deed ;  all  that  he  purchased  or 
meant  to  purchase,  or  could  honestly  purchase,  was  so 
much  of  the  land  as  the  deed  had  not  conveyed;  and 
he  was  bound  to  ascertain  by  proper  inquiries  what  such 
portion  was.  On  his  cross-examination  upon  his  answer, 
he  was  asked  what  steps  he  took  to  find  out  the  crusher 
premises  ?  And  this  was  his  reply  :  "  I  inquired  of 
Caldwell ;  he  said  it  was  on  the  corner  cut  off  by  the 
road  leading  through  the  lot.  I  only  inquired  of  him." 
He  was,  according  to  this  evidence,  content  to  learn 
where  the  crusher  stood,  without  ascertaining,  if  he  did 
not  ascertain,  what  land  the  builders  and  occupiers  had 
procured  or  claimed  in  connection  with  it  or  otherwise. 
The  effect  of  that  course,  in  a  case  outside  of  our 
registry  law,  would  be,  that  he  would  be  held  to  have 
had  constructive  notice  of  all  that  the  unregistered  deed 
conveyed,  viz.,  that  it  embraced  the  whole  land ;  and 
the  prior  purchasers  would  be  entitled  to  maintain  their 
priority. 


(a)  See  cases,  Dart  on  Vendors,  4th  ed.,  p.  794. 

(b)  See  McLennan  v.  McDonald,  18  Gr.  502. 
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1872.       The  result  under  the  registration  law  is  the  same. 

The  31  Vic.,  ch.  20,  sec.  67,  enacts,  that  "  priority  of 
McLe'iian  registrati°n  shall  in  all  cases  prevail,  unless  before  such 
prior  registration  there  shall  have  been  actual  notice  of 
the  prior  instrument,  by  the  party  claiming  under  the 
prior  registration."  I  find  that  the  defendant  here  had 
actual  notice  of  the  prior  instrument ;  and,  having  had 
such  actual  notice,  he  is  bound  by  the  instrument 
according  to  its  true  purport  and  effect ;  unless  his  error 
arose  from  some  cause  which  in  law  excuses  him  ;  and 
the  evidence  discloses  no  such  cause. 

Judgment. 

The  learned  counsel  for  the  plaintiff  urged  a  number 
of  other  considerations  to  which,  in  view  of  the  conclu- 
sion to  which  I  have  come  without  reference  to  these, 
it  is  unnecessary  for  me  to  allude. 

I  think  that  the  plaintiff  is  entitled  to  a  decree  with 
costs. 

Johnston  v.  Sowden. 

Sheriff's  sale — Devisee's  acts. 

A  deed  by  a  devisee  to  defeat  a  creditor  of  his  own,  is  void  against  the 
devisor's  creditors  also. 

A  mortgage  by  devisees  subsequent  to  a  writ,  against  the  testators' 
lands  in  his  executor's  hands,  being  delivered  to  the  sheriff,  does  not 
prevent  the  sheriff  selling. 

On  the  19th  of  May,  1864,  a  creditor  of  Thomas 
Johnston,  having  recovered  a  judgment  against  his 
executors,  issued  and  delivered  to  the  sheriff  a  writ  of 
fieri  facias  against  his  lands.  He  had  died  seized  of 
certain  parcels  of  land  which  were  the  subject  of  this  suit. 
He  devised  the  land  to  his  wife  for  life  with  remainder 
in  fee  of  one  parcel  to  the  plaintiff  Samuel,  and  of 
another  parcel  to  his  daughter  Elizabeth.  Before  the 
writ  had  been  placed  in  the  sheriff's  hands,  the  plaintiff 
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conveyed  his  interest  to  one  Kellatt,  taking  back  a  bond  1872. 
for  a  reconveyance  on  payment  of  $100.  The  plaintiff 
swore  that  the  value  of  the  parcel  devised  to  him  was 
$1,000 ;  and  that  the  reason  of  the  conveyance  to  Kel~ 
latt  was  this,  "  I  put  the  land  in  Kellatt's  hands  to  save 
it  from  a  creditor  of  mine,  I  have  settled  the  debt 
since."  A  few  days  after  the  writ  was  delivered 
to  the  sheriff,  viz.,  on  the  30th  March,  1864,  Mary 
and  Elizabeth  Johnston  executed  a  mortgage  of  the 
property.  Mary  afterwards  conveyed  to  the  plaintiff; 
and  Elizabeth  died  intestate,  leaving  the  plaintiff  and  a 
defendant  her  co-heirs. 

The  sheriff  sold  the  property  under  the  fi.  fa.  ;  the 
defendant  Sowden  became  the  purchaser ;  and  the 
sheriff  executed  a  conveyance  to  him  on  the  20th  of 
May,  1865.  The  bill  alleged  that  this  purchase  was 
was  made  by  Sowden  as  the  agent  of  the  devisees  and 
that  he  held  the  property  as  trustee.  The  prayer  was, 
amongst  other  things,  that  defendant  might  be  re- 
strained from  selling  or  disposing  of  the  property  ;  that 
an  account  might  be  directed  of  his  dealings  therewith  ; 
and  that  he  might  be  ordered  to  convey  to  the  plaintiff, 
being  ready  and  willing  to  pay  any  balance  that  might 
be  found  due  to  the  defendant. 

The  cause  was  heard  at  the  sittings  at  Peterborough, 
in  the  spring  of  1872. 

Mr.  Moss,  Q.C.,  for  the  plaintiff. 

Mr.  Armour,  Q.C.,  for  defendant  Sowden. 

Mr.  S.  Smith,  Q.C.,  and  Mr.   Weller,  for  the  other 
parties. 

Mowat,  V.  G. — I  think  that  the  evidence  fails  to  June  26th. 
establish  that  Sowden  bought  as  agent,  or  holds  the 
property  as  trustee. 

29 — VOL.  XIX.  GR. 
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1872.  The  plaintiff's  counsel  argued  however,  that,  by 
reason  of  the  conveyance  by  the  plaintiff  and  the  sub- 
sequent mortgage  by  the  other  devisees  the  property 
was  not  saleable  under  the  execution  ;  and  that  the 
plaintiff  was  entitled  to  relief  on  that  ground. 
This  point  does  not  in  strictness  appear  to  be  open  to 
the  plaintiff,  as  his  bill  treats  the  sale  as  valid  ;  and  the 
relief  prayed  is  on  that  footing.  But,  taking  the  facts  as 
stated  in  the  evidence,  neither  the  conveyance  nor  the 
mortgage  referred  to  would  invalidate  the  sheriff's  sale. 
The  deed  to  Kellatt  had  for  its  purpose  to  defeat  a 
creditor  of  the  plaintiff,  as  the  plaintiff  swears  ;  and  that 
purpose,  I  apprehend,  rendered  the  deed  void,  not 
against  that  creditor  only  but  against  all  other  creditors 
whether  of  himself  directly  or  of  his  devisor  ;  and  did 
not  stand  in  the  way  of  the  sheriff's  selling.  The  mort- 
gage, again,  was  subsequent  to  the  delivery  of  the  writ 
to  the  sheriff ;  and  property  subject  to  the  writ  when 
judgment,  delivered  to  the  sheriff  cannot  be  withdrawn  from  its 
operation  by  the  act  of  the  debtor's  devisees  or  other 
representatives. 

I  think  that  the  bill  must  be  dismissed  with  costs. 


<^7&M**4  ^  Giles  v.  Campbell. 

'  Z^**/*  *       Riparian  proprietor — Title — Road  allowance. 

'  "  A*  person  had  mills  which  were  partly  on  a  road  allowance  and  partly 

on  a  public  river,  by  the  waters  of  which  the  mills  were  worked  : 

Held,  that  he  had  not  such  an  interest  as  entitled  him  to  complain  of 
an  obstruction  to  the  river. 

The  plaintiff  was  the  owner  of  four  lots  of  land  in 
the  township  of  Burleigh,  which  were  patented  in  1868. 
Some  years  previously  the  plaintiff  had  built  or  assisted 
in  building  a  grist  mill,  and  saw  mill,  which  the  bill 
alleged  to  be  on  these  lots.    These  mills  were  driven 
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by  the  water  of  the  Eels  River ;  and  the  bill  complained  1872. 
that  the  defendants  had  obstructed  the  stream  and  pre- 
vented the  plaintiff  from  using  his  mills. 

The  defendants  by  their  answer  denied  that  the  mills 
were  on  the  plaintiff's  land,  and  denied  that  the  defend- 
ants had  obstructed  the  river  to  the  plaintiff 's  injury. 

Cause  heard  at  Peterborough,  Spring  sittings,  1872. 

Mr.  Bethune,  for  the  plaintiff. 


Mr.  Moss,  for  the  defendant. 


Mowat,  V.  C. — On  the  second  point  the  evidence  is  June  26th. 
very  conflicting.    There  probably  has  been  some  injury 
from  the  defendant's  acts,  though  not  to  the  extent 
which  the  plaintiff  alleges,  and  the  injury  was  not 
injury  wantonly  inflicted.  judgment. 

But  the  other  defence  (as  to  the  plaintiff's  want  of 
title)  has,  I  think,  been  so  clearly  made  out,  that  I 
may  confine  my  remaining  observations  to  this  part  of 
the  controversy  between  the  parties. 

It  clearly  appears,  that  the  Grown  surveyor  laid 
out  a  road  allowance  along  each  bank  of  the  stream ; 
that  each  of  the  plaintiff's  four  lots  is  divided  into  two 
by  means  of  the  stream  and  these  road  allowances  ;  that 
the  mills  stand  partly  on  the  stream  and  partly  on  the 
road  allowance  on  one  side  of  the  stream.  When  built 
they  are  said  to  have  been  wholly  on  dry  land ;  but  the 
water  has  since  washed  away  some  of  the  land.  The 
map  and  field  notes  in  the  Crown  Lands  Department, 
and  the  parol  evidence,  concur  as  to  the  locality  of  the 
lots  with  reference  to  the  stream.  On  the  map  the  side 
lines  stop  on  reaching  the  road  allowance.  In  view  of 
the  evidence,  I  see  no  principle  on  which  I  can  hold 
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1872.   that  the  plaintiff  has  the  title  which  he  asserts  to  the 
land  occupied  by  the  mills. 

Then  it  was  argued  for  the  plaintiff,  that  the  plain- 
tiff's mere  possession  is  sufficient  to  entitle  him  to  relief 
against  persons  who  make  an  unlawful  use  of  the  river 
to  his  prejudice.  That  ground  of  relief  is  not  set  up 
by  the  bill,  I  would  be  reluctant  to  exclude  from 
consideration  any  right  which  I  could  perceive  that  the 
plaintiff  has ;  but  I  have  not  been  able  to  satisfy 
myself  that  mere  possession  would  in  this  case  entitle 
the  plaintiff  to  relief.  He  has  not  only  failed  to  shew 
a  title  to  this  land,  but  the  land  appears  from  the  evi- 
dence to  be  such  as  no  one  has  a  right  to  erect  mills 
upon.  It  is  land  which  the  Legislature  has  declared 
to  be  "  a  common  and  public  highway"  (a),  the  soil  and 
freehold  of  which  are  vested  in  the  Crown  (5),  subject 
thereto  the  highway  itself  is  vested  in  the  municipality 
(c),  and  the  soil  and  road  are  subject  for  certain  pur- 
poses to  the  jurisdiction  of  the  municipality  (d).  All 
Her  Majesty's  subjects,  including  the  defendants,  have 
by  law  an  interest  in  the  land  as  a  road  allowance  or 
public  highway,  and  the  occupation  of  the  ground  for 
any  other  purpose  is  in  law  a  wrong  to  all.  I  have 
failed  to  perceive  any  legal  principle  on  which  I  could 
hold  that  the  wrongful  possessor  of  such  land  can  com- 
plain in  Court  that  that  wrongful  possession  has  been 
rendered  less  profitable  by  the  wrongful  use  of  the 
stream  by  the  defendants. 

I  was  referred  to  the  335th  section  of  the  Municipal 
Act ;  but  that  section  would  help  the  plaintiff  only  if 
this  allowance  had  been  "enclosed  by  a  lawful  fence," 
or  if  another  road  had  been  established  by  law  "in  lieu 
thereof."  It  is  not  suggested  that  there  is  any  fence 
enclosing  this  allowance,  and  the  only  road  near  was 


Judgment. 


(a)  Muni.  Act,  1856,  sec.  315. 
(c)  Sec.  338. 


(b)  Sec.  316. 
(rf)  Sec  317. 
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established  long  before  this  allowance  was  laid  out,  and  1872 
could  not  therefore  have  been  established  in  lieu  of  this  ^"J^" 
allowance.  cam>eii 

I  think  that  the  plaintiff's  bill  must  be  dismissed 
with  costs. 


Doner  v.  Ross. 

Debtor  dying  insolvent — Judgment  by  default  against  executor. 

Where  a  debtor  died,  leaving  insufficient  personal  assets  to  pay  his 
liabilities,  and  his  executor,  notwithstanding,  allowed  a  creditor  to 
recover  a  judgment  against  him  by  default : 

Held,  that  the  executor,  on  obtaining  an  administration  order,  was 
not  entitled  to  an  injunction  against  proceeding  on  the  judgment. 

Rehearing. 

This  was  a  proceeding  in  the  matter  of  the  estate  of  statement 
one  Richard  Barry,  who  died  on  the  2nd  of  September, 
1870.  Probate  of  his  will  was  granted  to  John  Doner, 
on  the  14th  of  November,  1870.  The  executor  soon 
afterwards  sold  all  the  property  of  the  deceased,  got  in 
all  the  assets,  and  paid  a  number  of  debts  in  full.  Late 
in  the  year  1871,  Charles  H.  Boss,  a  creditor,  brought 
an  action  against  the  executor ;  and,  having  recovered 
judgment  therein  in  default  of  appearance,  he,  on  the 
25th  of  November,  1871,  issued,  and  placed  in  the 
sheriff's  hands,  a  writ  de  bonis  testatoris.  On  the  7th 
of  December,  1871,  Doner  obtained,  under  the  Consoli- 
dated Orders  (a),  the  usual  order  for  the  administration 
of  the  estate ;  and  immediately  afterwards  he  gave  the 
creditor  notice  of  the  order.  The  creditor  insisting  that 
he  had  a  right  to  proceed  with  his  action,  the  executor 
served  him  with  notice  of  motion  for  an  injunction. 
Afterwards,  and  before  the  motion  came  on,  the  sheriff 
returned  the  writ  nulla  bona. 


(a)  No.  471. 
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June  29th. 


1872.  On  the  19th  of  December,  the  motion  was  made 
before  the  Chancellor  on  affidavits  alleging,  among 
other  things,  that  the  assets  were   not  sufficient  to 

Ross.  &  5 

pay  all  the  debts  in  full.  On  the  24th  of  January,  1872, 
his  Lordship  made  an  order  granting  the  injunction, 
and  ordering  the  creditor  to  pay  all  costs  incurred  after 
notice  of  the  decree. 

The  creditor  complained  of  this  order ;  and  the  ques- 
tion on  the  rehearing  was,  whether  the  order  was 
sustainable. 

Mr.  McCarthy,  for  the  creditor. 
Mr.  S.  Blake,  contra. 

Mowat,  V.C. — I  concur  in  the  opinion  expressed  by 
the  Chancellor  in  his  judgment  below,  that,  apart  from  the 
Act  of  1865  amending  the  law  of  Property  and  Trusts, 
the  plaintiff  at  law  could  not  be  restrained  from  proceed- 
ing with  his  action  for  the  purpose  of  recovering  his 
judgment.  from  tfoe  execut0r  personally.  And  the  result  of 
that,  according  to  the  latest  English  cases,  is,  that  the 
Court  cannot  interfere  at  all  at  the  instance  of  the 
executor.  Vincent  v.  Godson  (a),  where  that  decision 
was  arrived  at,  was  decided  after  a  full  discussion  of 
all  the  previous  cases,  these  not  having  been  uniform. 
In  the  subsequent  case  of  Fowler  v.  Roberts  (b),  before 
the  present  Lord  Chancellor  (then  a  V.C),  it  was  held, 
that  an  administration  decree  not  only  did  not  prevent 
an  execution  going  against  an  executor,  but  did  not 
deprive  the  judgment  creditor  of  his  right  to  enforce  his 
claim  by  garnishing  a  debt  due  to  the  estate. 

The  short  interval  which  elapsed  between  the  judg- 
ment and  decree  was  relied  on  as  affording  a  presump- 
tion, that  judgment  at  law  was  unavoidably  suffered 

(a)  3  DeG.  &  S.  717.  (b)  2  Giff.  226. 
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before  a  decree  could  be  obtained  ;  and  cases,  of  an  earlier 
date  than  those  which  I  have  cited,  were  referred  to  as 
shewing  that,  under  such  circumstances,  this  Court 
would  relieve  against  the  implied  admission  of  assets. 
But  here  the  executor  does  not  say,  in  his  affidavits, 
that  the  fact  was  as  we  are  thus  asked  to  presume ;  and 
in  the  case  of  Fowler  v.  Roberts  the  interval  between 
the  judgment  and  administration  order  was  shorter  than 
in  the  present  case,  and  yet  the  injunction  was  refused. 

The  next  question  is,  whether  the  Act  of  1865  (a) 
has  changed  this  law  ? 

I  concur  in  the  opinion,  expressed  by  the  Chancellor, 
in  Bank  of  British  North  America  v.  Mallory  (b),  that 
the  effect  of  the  statute  is,  not  merely  to  abolish  the 
distinction  between  classes  of  debts,  but,  in  case  of  a 
deficiency  of  assets,  to  make  all  the  debts  payable 
pari  passu  ;  and  that  an  executor's  former  privileges  of  judgment, 
preference  and  retainer  exist  no  longer.  I  concur  also 
in  the  decision  that,  where  a  creditor  of  a  deceased 
insolvent  gets  paid  in  full,  by  means  of  an  execution 
against  lands  issued  on  a  judgment  against  the  personal 
representative,  such  creditor  cannot  retain  this  advan- 
tage, but  may  be  called  upon  to  recoup.  It  is  by  a 
fiction  that  lands  are  said  to  be  in  the  executor's  hands ; 
he  has,  in  fact,  no  control  over  them  ;  and  the  execution 
against  lands  is  issued  on  a  mere  formal  suggestion,  that 
the  debtor  left  lands,  if  even  such  a  suggestion  is  neces- 
sary (e).  In  the  case  of  goods,  for  the  right  application 
of  which  the  executor  or  administrator  is  personally 
responsible,  it  may  be  expedient  to  leave  other  creditors 
to  their  remedy  against  the  executor  in  case  he  illegally 
prefers  another  creditor  to  them  :  but,  in  the  case  of  lands 


(a)  See  Imp.  33  Vic.  ch.  46,  sec.  1.  (b)  17  Gr.  102. 

(c)  Mein  v.  Short,  9  U.  C.  C.  P.  244:  Mason  v.  Babington,  17  ib.  at 
155,  156. 


1872. 


232 


CHANCERY  REPORTS. 


1872.  in  this  country,  the  only  remedy  of  injured  creditors 
v,~^v  '  would  appear  to  be  against  the  creditor  who  had  got  the 
advantage.  I  prefer  to  put  my  concurrence  in  the 
decision  referred  to,  on  this  ground,  because  I  find  no 
authority  for  making  a  creditor  recoup  who  has,  by 
mistake  or  otherwise,  been  preferred  by  an  executor  out  of 
his  testator's  goods.  The  question  would  arise,  under  the 
former  law,  wherever  an  executor  paid  a  simple  contract 
debt  without  leaving  assets  sufficient  to  pay  specialty 
creditors ;  and  yet  I  find  no  case  in  which  any  right  to 
pursue  the  satisfied  creditor  has  been  affirmed  or 
recognized.  It  is  well  settled  that  money  may  be 
followed  into  the  hands  of  a  legatee  or  next  of  kin  (a) ; 
and  in  Story's  Equity  Pleadings  (b)  a  creditor  is  put  on 
the  same  footing ;  but  the  only  cases  cited  are  of 
legatees  or  next  of  kin  (c).  The  absence  of  any 
judicial  authority  on  such  a  point  seems  conclusive  as  to 
the  creditor  being  under  no  liability  to  recoup.  This 
judgment,  policy,  in  the  case  of  goods,  of  leaving  other  creditors 
(in  the  absence  of  positive  fraud)  to  their  personal 
remedy  against  the  executor,  has  obviously  no  applica- 
tion to  the  case  of  land,  for  which  the  executor  is  not 
responsible. 

It  was  argued,  that,  if  the  executor  pays  this  creditor, 
he  will  be  entitled  to  claim  the  whole  amount  from 
the  estate.  But  an  executor  is  not  entitled  to  claim 
payments  which  he  made  wrongfully,  or  on  judgments 
which  he  wrongfully  permitted  to  be  recovered 
against  him.  If  he  had  not  in  his  hands  assets 
enough,  applicable  to  this  creditor's  claim,  to  pay  it  in 
full,  the  executor  should  have  pleaded  the  fact ;  and, 
having  omitted  to  do  so,  it  is  not  in  the  power  of  this 

(a)  Williams  on  Executors,  6th  ed.,  pt.  3,  bk.  3,  ch.  4,  eec.  10; 
p.  1343  et  seg. 

(b)  Sec.  106. 

(c)  David  v.  Frowd,  1  M.  &  K.  200;  Gillespie  v.  Alexander,  3 
Russ.  130. 
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Court  to  relieve  him,  consistently  with  authorities  which 
are  binding  on  us. 

I  think  that  the  order  must  be  reversed  with  costs ; 
and  that  the  application  for  injunction  should  have  been 
refused  with  costs. 

Strong,  V.  C,  concurred  in  the  conclusion  arrived  at 
by  the  other  members  of  the  Court,  but  expressed  a  doubt 
as  to  whether  an  execution  creditor  who  had  already  ob" 
tained  payment  of  his  debt  could  be  compelled  to  refund 
any  portion  thereof  for  the  purpose  of  distribution. 

Spragge,  C. — I  am  not  prepared  to  dissent  from  the 
conclusion  at  which  my  learned  brothers  have  arrived. 
My  doubt  has  been,  what  ought  to  be  the  effect  of  a 
judgment  by  default  under  the  new  law.  Before  the 
passing  of  the  Act,  its  effect  was  an  admission  of 
the  debt,  and  that  the  executor  had  sufficient  assets  to 
satisfy  the  plaintiff's  debt.  Since  the  Act  it  is,  of  judgment, 
course,  still  an  admission  of  the  debt ;  and,  if  still  an 
admission  of  assets  to  satisfy  the  plaintiff's  debt,  it 
must  impliedly  be  an  admission  of  more  than  was 
admitted  in  the  former  state  of  the  law,  for  the  executor 
has  not  sufficient  assets  to  satisfy  the  plaintiff's  debt 
since  the  passing  of  the  Act,  unless  he  has  sufficient  to 
satisfy  all  the  debts  of  the  testator,  inasmuch  as  all  are 
to  be  paid  pro  rata.  But  the  proper  answer  to  this 
would  seem  to  be,  that,  admitting  the  debt,  he  ought  to 
shew  why  he  does  not  pay  it.  The  Act  may  make  his 
position  more  difficult,  for  he  might  feel  safe  in  allowing 
judgment  to  go  by  default  before  the  Act,  as  the  pay- 
ment of  the  debt  of  the  particular  creditor,  if  not  out 
of  its  order,  would  acquit  him  of  assets  pro  tanto,  while 
its  effect  under  the  new  Act  may  fix  him  with  liability 
for  any  excess  beyond  a  ratable  proportion.  He  may 
probably  now  have  to  plead  a  deficiency  of  assets  to 
pay  all  debts,  or  come  to  this  Court  for  administration 
in  cases  where,  before  the  Act,  he  would  have  allowed 
judgment  to  go  by  default. 

30 — VOL.  XIX.  GR. 
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1872.  I  incline  to  think  that  the  weight  of  authority  is 
against  the  Court  interfering  by  injunction  in  favor  of 
an  executor  who  has,  before  decree  or  order  for  adminis- 
tration, allowed  judgment  to  go  by  default,  and  who 
does  not  shew  (as  is  not  shewn  in  this  case)  that  he  did 
so  with  a  view  of  coming  to  this  Court. 

With  respect  to  what  is  right  in  a  matter  of  this  sort, 
I  concur  entirely  with  what  fell  from  Lord  Langdale  in 
Kirby  v.  Barton  (a).  Noticing  the  argument  urged  on 
behalf  of  the  judgment  creditor,  he  says  :  44  The  plain- 
tiffs at  law  say,  4  why  are  we  not  to  get  the  benefit  of 
our  judgment?  We  do  not  intend  to  go  against  the 
assets,  but  against  the  executor  personally,  after  nomi- 
nally proceeding  against  the  assets.'  I  do  not  think 
that  would  be  right."  The  fault  and  misfortune  of  the 
executor  in  this  case  is,  that  he  was  too  slow  in  coming 
for  his  administration  order  ;  and  he  is  paying  a  penalty 
from  which,  if  I  could,  I  would  willingly  relieve  him ; 
but  the  weight  of  authority  is  against  him. 


Judgment. 


Scott  v.  Burnham. 

Fraudulent  conevyance — Contesting  creditor's  Judgment — Parties — Non- 
resident defendant. 

If  one  purpose  of  a  sale  and  conveyance  is  to  defeat  a  creditor,  the  sale 
is,  in  equity,  void  as  to  him. 

A  sale  was  made  by  a  devisee  to  defeat  the  claim  of  a  creditor  of  the 
testatrix  ;  the  creditor  recovered  judgment  a  few  days  after  the  sale 
and  before  the  payment  of  the  purchase  money;  and  an  unsuccessful 
application  was  afterwards  made  in  the  vendor's  name  to  contest 
the  amount  due : 

IJeldj  in  a  suit  by  the  creditor  impeaching  the  sale,  that  the  vendee 
had  under  the  circumstances  no  equity  to  be  allowed  to  contest 
the  judgment. 

To  a  bill  to  set  aside  a  conveyance  as  void  against  the  grantor's  credi- 
tors, the  grantor,  to  whom  a  small  balance  was  due,  and  who  resided 
in  the  United  States,  Was  held  not  to  be  a  necessary  party. 

One  Mrs.  Hill,  who  died  in  August,  1868,  by  her  will 
gave  all  her  property,  real  and  personal,  to  the  defend- 


(a)  8  Beav.  48. 
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ant  Sophia  Archer,  and  appointed  her  executrix.  Miss  1872. 
Archer  afterwards  proved  the  will.  The  plaintiff  and  v~^!""' 
defendant  Elias  Burnham,  respectively,  were  creditors  Bur£harr 
of  Mrs.  Hill.  Her  only  assets  consisted  of  a  parcel  of 
land  in  Ennismore,  and  another  in  Monaghan  ;  both 
being  subject  to  a  mortgage  to  one  Bradburn.  The 
defendant  Burnham,  who  was  the  professional  adviser  of 
Miss  Archer,  acquired  the  Ennismore  land  by  purchase 
under  the  decree  in  Archer  v.  Scott  (a),  in  consideration 
of  a  sum  which  paid  the  incumbrances  on  both  lots  and 
certain  claims  of  Mr.  Burnham  against  the  testatrix. 
In  July,  1870,  Miss  Archer,  who  was  at  this  time  a 
minor,  sold  and  conveyed  the  Monaghan  lot  to  Burnham. 
The  consideration  expressed  in  the  deed  was  $1000  ; 
and  the  receipt  thereof  was  thereby  acknowledged,  but  the 
amount  was  not  then  paid.  The  true  consideration  was, 
certain  other  claims  which  Burnham  had  against  Mrs. 
Hill;  certain  sums  which  he  claimed  against  Miss  Archer 
for  costs  and  otherwise  ;  $50  which  he  paid  in  cash  at  statement, 
the  time  of  the  conveyance  ;  and  $300  which  with  interest 
he  gave  a  bond  or  undertaking  to  pay  on  receiving  y> 
deed  of  confirmation  after  Miss  Archer  should  come  ol' 
age.  In  December,  1870,  he  sent  to  her  address  in  the 
United  States  a  deed  of  confirmation,  which  she  executed 
there,  she  having  in  September  attained  the  full  age  of 
twenty-one.  During  the  interval  between  those  two 
deeds,  Burnham  sent  to  Miss  Archer  $70  ;  and  the 
balance  of  the  $300  he  paid  by  small  sums  transmitted 
to  her  from  time  to  time  afterwards,  as  she  wanted  the 
money;  the  last  sum  was  paid  in  the  summer  of  1871. 
The  plaintiff's  bill  was  filed  16th  of  June,  1871.  It 
impeached  the  sale  as  intended  to  defraud  the  plaintiff, 
and  on  other  grounds. 

The  cause  came  on  for  hearing  at  the  sittings  at 
Peterborough. 


(a)  Ante  Vol.  x?ii.,  page  247. 
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1872.       Mr.  Moss,  for  the  plaintiff. 
Sv0tt        Mr.  J.  Bethune*  for  the  defendants. 

Burnham. 

June  26.  Mowat,  V.  C. — In  Zouch  v.  Parsons  (a)  Lord  Mans- 
field's judgment  contains  an  elaborate  examination  of  the 
authorities  as  to  infants'  deeds  ;  and  the  correctness  of 
the  decision  was  expressly  recognized  and  affirmed  by 
Lord  St.  Leonards,  when  Lord  Chancellor  of  Ireland,  in 
Allen  v.  Allen  (b).  The  Court  in  the  former  case  laid 
it  down  that  "  all  such  gifts,  grants,  or  deeds  made  by 
infants  which  do  not  take  effect  by  delivery  of  his  hand 
are  void  ;  but  all  gifts,  grants,  or  deeds  made  by  infants 
by  matter  in  deed  or  in  writing,  which  do  take  effect  by 
delivery  of  his  hand,  are  voidable  by  himseif,  by  his 
heirs,  and  by  those  who  have  his  estate.''  The  latter 
rule,  he  afterwards  intimates,  is  subject  to  certain  quali- 
fications, and  would  not  be  applicable  if  the  deed  in- 

judgment,  volved  a  "  breach  of  trust  in  respect  of  a  third  person  ;" 
the  reason,  which  in  other  cases  renders  the  infant's  deed 
voidable  only  and  not  void,  not  applying  to  that  case. 

A  devisee  takes  subject  to  the  duty  of  paying  the 
devisor's  debts,  so  far  as  the  devised  property  will  go. 
In  the  present  case  the  devisee  sold  with  notice  of  the 
plaintiff's  debt  on  the  part  of  both  the  vendor  and  the 
vendee  ;  she  sold  to  one  who  had  been  for  some  time 
her  professional  adviser,  and  who  for  most  purposes  still 
was  so,  though  he  had  discontinued  taking  out  his 
certificate  ;  the  plaintiff's  debt  was  a  subject  of  conversa- 
tion between  the  professional  gentleman  and  his  client 
during  the  negociations  between  them  for  the  sale ;  both 
knew  that  the  property  in  question  was  "the  only  pro- 
perty out  of  which  the  plaintiff  could  obtain  payment ; 
the  conveyance  of  July,  1870,  falsely  represented  the 
whole  consideration  to  have  been  satisfied  ;  while,  if  it 


(a)  3  Burr.  1087. 


{b)  1  Conn.  &  L.  427. 
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had  disclosed  the  true  bargain,  the  plaintiff  might  have  1872. 
procured  payment  out  of  the  $300,  without  disturbing 
the  transaction;  and  the  deed  of  confirmation  was  equally 
reticent  as  to  any  pare  of  the  consideration  money  re- 
maining unpaid.  There  had  been  considerable  litigation 
with  the  plaintiff,  and  I  have  no  doubt  that  there  was 
considerable  hostile  feeling  towards  him.  I  have  no 
doubt,  that  in  the  sale  it  was  understood  between  both 
devisee  and  vendee  that  the  plaintiff's  debt  was  not  to 
be  paid,  and  that  this  object  was  kept  in  view  throughout 
the  dealings  of  the  defendants  with  one  another.  Miss 
Archer  was  living  in  the  United  States ;  Burnham  re- 
mitted the  payments  to  her  there  ;  they  were  remitted 
to  her  in  small  sums  "  as  she  wanted  them,"  and  were 
evidently  intended  by  both  to  be  appropriated  by  her  to 
her  own  personal  needs. 

The  effect  of  the  transaction,  if  valid,  was  to  defeat  the 
plaintiff's  debt.  I  am  satisfied  that  it  does  no  injustice  judgment, 
to  the  defendants  to  presume  that  that  result  was 
intended  by  both  from  the  first ;  and  that  the  form  of 
the  transaction  and  the  mode  of  carrying  it  out  were 
contrived  in  part  with  that  object.  The  transaction, 
I  do  not  question,  was  a  real  sale,  and  was  so  meant ; 
but,  one  purpose  having  been  to  defeat  the  plaintiff's 
claim,  the  reality  of  the  transaction  as  a  sale  is, 
according  to  the  decisions  in  this  Court,  insufficient  to 
maintain  the  validity  of  the  transaction  as  against  the 
plaintiff. 

The  plaintiff  recovered  judgment  for  more  than  was 
due  to  him.  He  explains  how  this  arose,  and  that  he 
gave  credit  for'  certain  omitted  credits  whenever  his 
attention  was  called  to  the  omission.  The  defendants 
say  that  the  balance  is  not  justly  owing.  But  the  plain- 
tiff recovered  a  judgment  nine  days  after  the  first  deed 
between  the  defendants  ;  an  unsuccessful  attempt  was 
afterwards  made  to  open  the  matter  in  the  name  of  Miss 
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1872.  Archer;  and  I  think  that  under  all  the  circumstances 
Mr.  Bur?ihamh&s  no  equity  to  be  allowed  a  third  oppor- 
Burnham  tun^y  °^  contesting  the  question.  Hill  v,  Thompson 
(a)  has  no  application  to  such  a  case.  The  balance,  I 
believe,  is  $107.88  with  interest  from  the  date  of  the 
judgment.  The  decree  will  declare  the  deeds  of  July 
and  December  void  against  the  plaintiff ;  will  order 
payment  of  the  amount  by  the  defendants  with  the  costs 
of  this  suit  (lower  scale),  and  in  default  a  sale  of  the 
land.  The  decree  will  be  declared  to  be  without  pre- 
judice to  any  question  between  the  co-defendants. 


After  judgment  had  been  given  in  the  case,  it  was  sug- 
gested that  the  plaintiff  should  have  his  costs  on  the 
the  higher  scale,  because  Miss  Archer  was  a  necessary 
party  to  the  suit,  and  resided  out  of  the  jurisdiction  of 
the  Court :  Lawrason  v.  Fitzgerald  (b)  and  Munro  v. 
judgment.  Munro  (c)  were  referred  to.  On  the  other  hand,  it  was 
contended  that,  having  parted  with  her  whole  estate  in 
the  property,  and  claiming  no  further  interest  in  it,  the 
circumstance  (not  stated  in  the  bill  or  answer)  of  a 
small  balance  of  the  purchase  money  having  been  due  to 
her  at  the  date  of  filing  the  bill,  was  immaterial  for  the 
purpose  of  relief  on  the  ground  on  which  the  decree  was 
made. 

Mowat,  V.  C. — I  think  that  she  was  not  a  necessary 
party  for  the  purpose  of  relief  on  the  ground  on  which  I 
proceeded. 


(a)  17  Gr.  445. 
(c)  17  Gr.  205. 


{b)  9  Grant  371. 
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1872. 

Ward  v.  Hayes.  v^^^ 

Parol  evidence — Statute  of  Frauds — Signature  of  agent. 

Parol  evidence  was  held  admissible  to  identify  a  mortgage  as  the 
instrument  enclosed  in  a  letter  mentioning  it. 

An  agent's  subsequent  written  recognition  of  a  verbal  contract,  where 
such  recognition  was  made  in  the  performance  of  his  duty  in  the 
carrying  out  of  the  contract,  was  held  binding  on  the  principal  for 
the  purpose  of  taking  the  case  out  of  the  Statute  of  Frauds. 

This  was  a  suit  for  the  specific  performance  of  a 
contract  for  the  sale  of  certain  premises  in  L'Orignal. 
The  defendant,  who  was  the  owner,  made  a  verbal 
bargain  with  one  MoMaster  for  the  sale  of  the 
premises  to  him  on  certain  terms  agreed  upon  between 
them.  McMaster  was  in  the  employment  of  the  plaintiff. 
He  wanted  the  premises  for  a  residence  ;  but,  he  being 
an  uncertificated  insolvent,  the  sale  had  to  be  to  the 
plaintiff,  and  there  was  a  mutual  understanding  that 
McMaster  should  have  the  premises  when  he  paid  for  them,  statement. 
After  the  sale  had  been  agreed  to,  the  defendant  met 
Mr.  E.  A.  Johnson,  who  practises  in  L'Orignal  as  a 
conveyancer,  told  him  of  the  sale,  and  said  that  he 
would  probably  call  on  Mr.  Johnson  to  draw  the  papers. 
Mr.  McMaster  communicated  his  purchase  to  Mr. 
Lanigan,  the  agent  of  the  plaintiff ;  and  thereupon 
Mr.  Lanigan  wrote  a  note  to  the  defendant,  dated  the 
26th  of  March,  1872,  desiring  him  and  McMaster  to 
meet  the  writer  at  Calumet ;  which  they  did  on  the 
following  day.  There  they  repeated  the  terms  of  the 
contract.  The  defendant  chose  Mr.  Johnson  to  prepare 
the  papers  for  both  parties,  and  Lanigan,  on  behalf  of 
the  plaintiff,  agreed.  Lanigan  then  wrote  a  letter  to 
Johnson  and  read  it  to  the  defendant,  who  said  it  was 
correct.    The  letter  was  as  follows  : 

"  Calumet,  27th  March,  1872. 

"  Dear  Sir, — Mr.  Hayes  sells  to  James  Kewley  Ward, 
of  Montreal,  a  property  in  L'Orignal  for  $800  ;  $200 
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payable  on  passing  deed  ;  and  $200  per  annum  tor  three 
years  with  interest  at  8  per  cent.  You  will  please  see 
that  the  conveyance  is  done  correctly,  and  the  mortgage 
deed  sent  to  Mr.  Ward  for  signature,  and  returned  to 
you.  His  address  is  Box  No.  183,  P.  0.,  Montreal. 
I  will  pay  $200  cash  to  Mr.  Hayes  when  the  deeds  are 
signed,  and  you  will  insert  a  clause  that  the  property 
is  to  be  insured  for  $400  for  three  years  by  the  purchaser. 
Of  course,  we  expect  a  clear  title.    "  Yours  truly, 

"R.  Lanigan." 

The  defendant  took  this  letter  to  Mr.  Johnson,  and 
requested  him  to  draw  the  papers  at  once — that  he 
wished  to  send  off  the  mortgage  by  the  first  mail.  He 
said  that  the  letter  stated  the  bargain  correctly  ;  and 
he  gave  the  title  deeds  to  Johnson  to  enable  him  to  fill 
in  the  description.  Johnson  prepared  the  papers  accord- 
ingly, and  sent  the  mortgage  to  the  plaintiff  by  next 
morning's  mail,  accompanied  with  the  following  letter  : 

"  L'Orignal,  March  28th,  1872. 

"  Dear  Sir,  —  Pursuant  to  instructions,  I  have 
prepared  deed  and  mortgage  of  Mr.  James  Hayes's 
premises  of  this  place.  The  deed  has  been  executed  by 
Mr.  Hayes  and  wife  to  you,  and  deposited  with  me  with 
instructions  to  transmit  the  same  to  you  on  receiving 
back  the  mortgage,  which  I  now  enclose  for  the  signa- 
ture of  yourself  and  wife,  and  the  payment  of  $200 
and  the  expense  of  this  mortgage.  Please  have  your 
wife's  name  inserted  in  the  several  blanks  ;  that  is,  her 
Christian  name.  Execute  the  mortgage  in  the  presence 
of  a  witness  who  will  sign  his  name  as  witness,  and  go 
before  a  commissioner  authorized  to  take  affidavits  to  be 
used  in  the  Province  of  Ontario.  Please  attend  to 
this  matter  with  as  little  delay  as  possible,  as  the 
parties  are  anxious  to  have  the  matter  closed  up. 
Return  the  mortgage  back  to  me  after  execution,  and  I 
will  attend  to  the  registration  of  your  deed,"  &c. 

Mr.  Johnson  explained,  in  his  evidence,  that  he  said 
in  the  letter  that  the  deed  had  been  executed  by  the 
defendant,  because  it  was  to  be  executed  that  morning ; 
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but  that  the  defendant  afterwards  refused  to  execute  it  1872. 
until  he  should  receive  the  money  and  mortgage.  On  v"~^~r 
the  8th  of  April,  the  defendant  got  Johnson  to  write  H^ 
the  following  telegram,  which  the  defendant  thereupon 
took  to  the  telegraph  office  and  transmitted,  paying  the 
charge  himself:  "  To  James  Kemley  Ward,  Montreal. 
Mr.  Hayes  wishes  to  know  if  you  intend  carrying  out 
the  purchase  of  his  property.  If  so,  return  the  mort- 
gage executed. — E.  A.  Johnson."  The  following  reply 
came  from  the  plaintiff  next  day  : — "  E.  A.  Johnson, 
L'Orignal. — Mortgages  are  completed.  Will  be  sent 
to-morrow. — J.  K.  Ward."  About  this  time  the  down 
payment  of  $200  was  made  by  Mr.  Lanigan  to  Mr. 
Johnson  with  money  of  the  plaintiff ;  and  a  day  or  two 
afterwards  the  mortgage  arrived  duly  executed.  On 
the  day  of  its  arrival  Johnson  took  the  money  and 
mortgage  to  the  defendant,  who,  on  the  ground  of  the 
delay  which  had  taken  place,  declined  to  accept  them  or 
to  carry  out  his  contract.  The  defendant  persisting  in  his 
refusal,  the  bill  was  filed  on  the  13th  of  April,  1872. 

The  cause  came  on  for  hearing  at  the  sittings  of  the 
Court  at  L'Orignal  in  the  spring  of  1872. 


Mr.  Dartnell,  for  the  plaintiff. 

Mr.  Peter  0' Brian,  for  the  defendant. 


Mo wat,  V.  C. — The  bill  proceeds  on  the  ground  of  June  26th. 
a  verbal  contract  partly  performed  ;  but  the  acts  of 
part  performance  proved  in  evidence  are  not  sufficient 
to  take  the  case  out  of  the  statute. 


It  was  further  contended,  that  there  was  on  the 
papers  sufficient  written  evidence  ;  and  the  plaintiff's 
counsel  asked  leave,  if  necessary,  to  amend  his  bill  by 
charging  that  the  contract  was  in  writing,  signed  by 
an  agent  duly  authorized. 

31 — VOL.  XIX.  GR. 
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The  letter  from  Mr.  Johnson  to  the  plaintiff  con- 
tains, in  connection  with  the  mortgage  therewith  en- 
closed, all  the  terms  of  the  bargain.  Parol  evidence  is 
admissible  to  identify  the  produced  mortgage  as  that 
so  enclosed  (a) ;  and  it  is  clear  from  the  evidence  of 
Johnson  (who  had.  never  previously  done  business  for 
any  of  the  parties)  that  he  wrote  the  letter  as  agent  for 
both  parties,  and  was  authorized  to  do  so.  He  himself 
swore  expressly  that  he  was  "  acting  for  both  parties  ;" 
the  whole  evidence  indicates  the  same  thing ;  and  the 
defendant  did  not  offer  himself  as  a  witness  to  the 
contrary.  I  may  refer  here  to  Durrell  v.  Evans  (h) 
and  Maclean  v.  Dunn  (c). 

The  letter  which  Mr.  Johnson  wrote  was  a  distinct 
recognition  of  the  contract ;  and,  as,  in  connection  with 
the  mortgage,  it  shewed  all  the  terms  agreed  upon,  and, 
as  it  was  sent  and  signed  by  the  defendant's  duly 
Judgment,  authorized  agent,  acting  therein  in  execution  of  his 
duty  as  such  agent,  the  letter  is  binding  on  the  defen- 
dant as  a  memorandum  under  the  statute.  Norris  v. 
Cooke  (d)  is  an  express  decision  in  the  plaintiff's  favor 
on  this  point. 

There  was  plainly  no  such  delay  in  carrying  out  the 
contract  as  entitled  the  defendant  to  refuse  specific 
performance. 

The  decree  will  be  for  the  plaintiff  with  costs.  No 
actual  amendment  of  the  bill  will  be  necessary. 


1872. 

Ward 

v. 
Hayes. 


(a)  Morris  v.  Wilson,  5  Jur.  N.S.  168;  Ridgwayv.  Wharton,  6  H.L, 
238. 

(b)  1  H.  &  C.  174.       (c)  4  Bing.  722.      (rf)  7  Irish  Com.  Law  37, 
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1872. 

Roach  v.  Ltjndy.  v^-v-^ 

Equity  of  redemption — Abandonment — Confirmation. 

On  a  bill  to  redeem,  it  appeared  that  plaintiff's  ancestor  had  executed 
an  absolute  conveyance,  under  circumstances  which  entitled  him 
to  redeem :  but  that  he  had  afterwards  acquiesced  in  the  grantee's 
claim  of  absolute  ownership,  and  had  thenceforward,  and  for  ten 
years  before  his  death,  from  time  to  time  accepted  from  such 
grantee  leases  and  paid  him  reDts,  making  no  claim  of  any  other 
interest  in  the  property  : 

Held,  that  the  grantor  must  be  taken  to  have  abandoned  his  equity, 
and  that  his  heirs  were  not  entitled  to  redeem. 

This  was  a  suit  to  redeem  by  the  heirs  of  Maurice 
Roach,  who  died  in  April,  1871. 

On  15th  May,  1851,  Roach  executed  an  absolute 
conveyance  of  100  acres  of  land  in  Otonabee  to  the 
defendant  William  Lundy ;  the  plaintiffs  alleged  that 
this  conveyance,  though  absolute  in  form,  was  intended 
as  a  security  only,  for  a  sum  of  .£105.  The  defendant 
alleged  that  the  deed  was  executed  in  pursuance  of  an 
absolute  sale  for  that  sum  ;  and  he  set  up  various  subse- 
quent dealings  between  the  parties  on  that  footing. 

The  cause  was  heard  at  Peterborough  at  the  Spring 
Sittings  of  1872. 

Mr.  Bethune,  for  the  plaintiff. 

Mr.  Moss,  for  the  defendant. 

Mowat,  V.  C. — [After  stating  the  nature  of  the  case  June26th. 
as  above]  I  think  that,  if  the  bill  had  been  brought 
before  any  of  these  subsequent  dealings  occurred,  the  Judgment- 
Court  on  the  evidence  now  before  me  would  have  treated 
the  transaction  of  May,  1851,  as  a  mortgage :  consider- 
ing the  inequality  between  the  parties — the  defendant 
being  a  merchant,  and  money-lender  of  the  neighborhood, 
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and  Roach  an  illiterate  man,  poor,  and  in  need  of  money 
to  pay  off  an  incumbrance  on  the  property ;  the  inade- 
quacy of  the  alleged  price — which  was  but  one-half  the 
value,  if  so  much  as  half ;  Roach's  continued  possession, 
paying  no  rent ;  the  admissions  and  statements  in  the 
defendant's  answer  and  depositions  ;  and  the  fact  that 
Roach  had  no  independent  adviser  in  the  matter.  The 
conveyance  was  drawn  by  the  defendant's  solicitor,  a 
gentleman  of  the  very  highest  respectability  in  every  way, 
who  would  not  have  permitted  an  absolute  conveyance 
to  be  taken  if  he  had  known  that  an  absolute  sale  was 
not  intended  ;  but  the  circumstance  of  his  having  under- 
stood from  the  parties  that  the  transaction  was  an 
absolute  sale,  is  not  sufficient  to  outweigh  the  considera- 
tions which  lead  on  the  whole  evidence  to  an  opposite 
conclusion  as  to  the  fact. 

Of  the  subsequent  dealings  between  the  parties,  the 
Judgment,  first  is  shewn  by  a  receipt  of  the  defendant,  dated  17th 
November,  1856,  whereby  he  acknowledges  receiving 
£25  from  Roach  u  on  account  of  land  purchase."  It 
is  admitted  that  this  receipt  had  reference  to  the  land  in 
question ;  and  the  defendant's  son,  whose  testimony  I 
credit,  deposes  to  having  been  present  when  the  bargain 
was  made  to  which  the  receipt  refers  ;  and  also  to 
having  heard  his  father  and  Roach  speaking  of  the  sale 
afterwards.  He  deposes  that  the  bargain  was,  that 
Roach  should  purchase  the  property  for  .£225,  of  which 
the  sum  named  in  the  receipt  was  part.  The  only  other 
evidence  of  this  bargain,  or  of  there  having  been  any 
further  transactions  between  the  parties  with  reference 
to  the  land  for  the  next  four  years  and-a-half,  is  the 
deposition  of  the  defendant.  During  this  period  of  four 
years  and-a-half,  Roach  remained  in  undisturbed  posses- 
sion of  the  property,  and  made  improvements  on  it 
(estimated  at  over  $300) ;  though  he  made  no  further  pay- 
ment to  the  defendant.  I  think  that,  if  a  bill  had  been 
filed  at  any  time  after  the  date  of  the  receipt  and 
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before  the  1st  February,  1861,  when  the  next  transaction 
took  place,  the  Court,  in  the  absence  of  the  evidence  of 
either  of  the  parties,  would  probably  have  held  that 
Roach  was  entitled  to  relief  on  the  footing  either  of  a 
mortgagor  or  of  a  vendee.  The  learned  counsel  for  the 
plaintiff  expressed  his  willingness  to  take  a  decree  now 
on  the  latter  footing. 

But  there  is  a  difficulty  in  the  way  of  granting  relief, 
arising  from  the  dealings  of  the  parties  after  that  period  ; 
the  further  lapse  of  time  (ten  years)  before  the  bringing 
of  this  suit ;  and  Roach's  death  in  the  meantime. 

On  the  1st  February,  1861,  Roach  accepted  from  the 
defendant  a  lease  of  the  premises  for  three  years,  at  a 
rental  of  $60  a  year ;  on  the  15th  November,  1865, 
another  lease  was  executed  between  them  for  five  years  at 
the  like  rent ;  and  on  the  12th  January,  1 871,  a  third  lease 
for  five  years  at  $80  a  year.  I  think  that  Roach  under-  judgment, 
stood  that  these  documents  were  leases  to  the  effect 
mentioned  ;  he  received  a  duplicate  of  the  second  and  of 
the  third,  and  probably  of  the  first  also,  at  the  time  of 
the  execution  thereof  respectively,  and  he  paid  the  rents 
accordingly.  I  think  that  he  knew  before  the  first  lease 
was  executed  that  the  defendant  considered  himself  the 
absolute  owner ;  and  I  think  he  understood  that  the  defen- 
dant was  giving  the  leases  as  such  owner.  I  think  that 
Roach  must  be  presumed  to  have  acquiesced  in  that 
position  of  the  defendant  from  the  1st  February,  1861, 
if  not  earlier  ;  and  to  have  considered  himself  thencefor- 
ward as  tenant  only,  and  as  having  no  other  interest 
in  the  property.  Roach  was  an  illiterate  man,  but  he 
appears  to  have  had  the  average  intelligence  of  his 
class  ;  and  he  cannot  be  supposed  to  have  been  all  this 
time  ignorant  of  what  was  the  meaning  of  being  the 
defendant's  tenant,  and  of  paying  him  rent.  I  think 
he  must  be  supposed  to  have  had,  in  regard  to  the 
interests  of  the  defendant  and  himself  in  this  land 
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1872.  during  this  period,  the  common  notions  which  are  enter- 
tained  of  the  respective  relations  to  the  ownership  of 

LuBdy.  ProPerty  which  a  lessor  and  lessee,  or  a  landlord  and 
tenant,  usually  occupy.  There  is  no  evidence  that,  from 
a  date  antecedent  to  the  first  of  the  leases,  Roach  claimed 
to  have,  or  considered  himself  as  having,  any  other  right 
to  the  property  than  his  interest  as  tenant  under  these 
leases,  and  according  to  the  purport  of  them. 

In  connection  with  these  facts  it  is  to  be  remembered, 
that  the  defendant  never  had  any  bond,  or  other  con- 
tract under  which  he  could  have  sued  Roach  at  law  for 
the  supposed  mortgage  money  or  purchase  money ;  that 
for  the  first  ten  years  after  the  execution  of  the  deed 
Roach  paid  £25,  and  no  more ;  and  that  for  the  second 
ten  years  he  paid  the  stipulated  rents  and  those  only. 

For  these  second  ten  years,  he  accepted  the  position 
judgment,  of  a  mere  tenant  of  tne  property,  paying  to  the  defendant 
as  his  landlord  what  are  not  denied  to  have  been  rack 
rents  ;  and  he  made  no  claim  in  any  way  to  a  different 
position. 

It  has  been  declared  by  high  authority  (a)  that  an 
equity  of  redemption  may  be  surrendered  without  any 
formal  release  ;  and  I  think  that,  though  Roach  never 
executed  any  document  expressly  giving  up  any  equitable 
interest  which  he  had  after  giving  the  deed  of  the  15th 
May,  1851,  yet  that  I  must  hold,  as  the  fair  result  of 
the  evidence,  that  on  or  before  the  1st  February,  1861,  he 
intentionally  abandoned  whatever  interest  he  had  before 
the  last  mentioned  date  ;  and  that  he  confirmed  that 
abandonment  by  successive  acts  afterwards,  taking  leases, 
and  paying  rents,  for  a  period  of  ten  years.  There  was 
during  this  period  no  confidential  relation  between  the 
parties.   During  the  first  year  or  two,  Roach  worked  for 

(a)  Priv.  Council:  Smyth  v.  fSimpsoD,  see  5  Gr.  104;  Holmes  v. 
Matthews,  lb.  108. 
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the  defendant  in  the  defendant's  distillery  ;  but,  with  1872. 


that  exception  and  the  exception  of  the  transactions  in 
question,  there  was  no  connection  between  them  of  any 


kind  to  give  the  defendant  influence  over  Roach.  There 
was,  no  doubt,  considerable  inequality  between  them  ; 
Roach  was  illiterate  ;  they  dealt  together  without  the 
intervention  of  any  third  person  on  Roach's  part  ; 
understandings  and  stipulations  important  to  Roach  in 
the  transactions  of  the  first  ten  years  were  f;not  put 
into  writing ;  and  in  the  transactions  between  them 
during  that  period  Roach  had  the  worse ;  but  I  am 
unable  to  say  that  the  inequality  between  the  parties, 
or  its  incidents,  were  such  as  to  destroy  the  effect  of 
Roach's  acts  of  acquiescence  and  confirmation  during 
the  second  ten  years  ;  especially  when  the  inequality  is 
viewed  in  the  light  of  the  decisions  of  the  Court  of 
Appeal  in  Tyler  v.  Webh  and  McLeod  v.  Orton  (a). 

A  further  difficulty  in  the  way  of  relief  arises  from 
the  death  of  Roach  and  the  loss  of  his  testimony  on  the 
various  facts  in  issue. 


I  have  not  come  to  a  conclusion  against  the  plaintiffs 
without  some  hesitation ;  for  I  do  not  like  the  com- 
plexion of  the  defendant's  case  in  several  respects ;  and 
in  consequence  I  think  it  right,  while  dismissing  the 
bill,  to  dismiss  it  without  costs. 


(a)  These  judgments  of  the  Court  of  Appeal  turned  on  the  evi- 
dence, which  was  discussed  at  great  length  ;  and  as  they  appeared 
to  involve  no  question  of  law,  they  have  not  been  reported. 
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1872. 

.    Allen  v.  The  Edinburgh  Life  Assurance  Co. 

6$2t^  Sale  of  dower  under  execution. 

d  o 

%f-  ^  The  inchoate  right  of  a  married  woman  to  dower  is  not  saleable  under 

2j  -jpy  ^  g  executions  against  her. 

fi'  The  defendants  claimed  to  own  the  premises  in 
/<y  ^  -  question,  subject  only  to  the  inchoate  right  of  dower 
of  Mrs.  Allen,  wife  of  the  creator  of  the  trust  mentioned 
in  the  case,  reported  ante  vol.  xviii.,  page  425.  Under 
these  circumstances,  the  Company  had  instituted  pro- 
ceedings in  ejectment  against  Allen  and  his  wife  to 
obtain  possession,  and  having  recovered  judgment  had 
sued  out  execution  for  the  costs,  under  which  the  sheriff 
was  about  to  sell  such  right  of  Mrs.  Allen.  Thereupon 
the  present  suit  was  instituted,  seeking  to  restrain  the 
defendants  from  proceeding  in  the  sale. 

Argument.  ]y[r  Hoggins,  for  the  plaintiff,  moved  for  an  injunc- 
tion in  the  terms  of  the  prayer  of  the  bill,  referring  to 
McAnnany  v.  Turnbull  (a). 

Mr.  Leith,  contra,  distinguished  the  present  from  the 
case  cited,  the  interest  of  the  wife  here  being  a  contin- 
gent one  only,  which  in  the  terms  of  the  act  is  made 
saleable  under  process.  The  words  of  the  provision 
(section  5  of  C.  S.  U.  C.  ch.  90)  are,  that  "  a  contingent, 
an  executory,  and  a  future  interest,  and  a  possibility 
coupled  with  an  interest  in  any  land,  whether  the  object 
of  the  gift  or  limitation  of  such  interest  or  possibility  be 
or  be  not  ascertained,"  are  made  liable  to  execution  by 
the  11th  section  of  the  Act.  Here  the  right  is  clearly 
contingent.  It  may  be  conceded  that  if  the  husband 
were  dead  the  right  of  Mrs.  Allen  would  no  longer  be 
contingent,  and  in  such  case  the  authority  cited  shews 
the  interest  could  not  be  sold  under  process.    It  may 


(a)  10  Gr.  298. 
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be  said  that  this  is  an  anomalous  state  of  the  law,  but  1872. 
the  fact  that  it  is  an  anomaly  is  not  any  answer  to  the  ' 

J  J  Allen 

position  here  taken  by  the  Company.    Other  anomalies  Edin£urgh 
exist  in  the  law  in  regard  to  real  estate.    One  that  may  Life  Ass-  Co- 
be  suggested  is  that  of  a  lease  for  three  years,  which 
may  be  by  parol,  and  yet  an  assignment  of  such  interest 
of  the  lessee  can  only  be  effected  by  writing. 

t 

He  contended  that  the  inchoate  right  of  a  woman  to 
dower  is  a  possibility  coupled  with  an  interest,  and  as 
such  saleable  under  process. 

Moffatt  v.  Grrover  (a),  Miller  v.  Wiley  (6),  Bank  of 
Upper  Canada  v.  Brough  (c),  Jones  on  Uses,  61 ;  Smith 
on  Real  Property,  692,  901  (5th  ed.)  were,  amongst 
other  authorities,  referred  to. 

Spragge,  C. — I  think  this  case  is  not  distinguishable  June  26th. 
in  principle  from  that  of  McAnnany  v.  Turnbull  (d)  as 
decided  on  rehearing.  The  report  of  the  case  does  not  Judgment- 
shew  whether  in  that  case  the  husband  was  still  living 
or  was  dead,  at  the  time  of  the  issue  of  the  fi.  fa.  against 
lands.  If  still  living  it  is  this  case  in  circumstances  as 
well  as  in  principle.  If  he  was  dead,  as  I  think  he  was, 
all  the  reasoning  by  which  the  learned  counsel  for  the 
defendants  seeks  to  bring  this  case  within  the  statute 
would  apply  a  fortiori  to  that  case :  and  all  the  reason- 
ing of  the  late  Chancellor,  by  whom  the  judgment  in 
that  case  was  delivered,  would  apply  a  fortiori  to  this 
case,  I  cannot  do  better  than  quote  it  (p.  299) : — 

"  It  is  clear  that  at  common  law  such  a  right  would 
not  be  saleable,  nor  would  be  under  the  statute  5 
George  II.,  providing  for  the  sale  of  lands  in  the 
colonies.    The  widow  has  no  estate  in  the  land  till  the 

(a)  4  U.  C.  C.  P.  402.  (6)  16  U.  C.  C.  P.  529  ;  S.  C. 

(c)  2  E.  &  A.  101.  17  lb.  368. 

(d)  10  Gr.  298. 

32 — VOL.  XIX.  GR. 
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1872.   dower  is  assigned  to  her.    She  has  not  even  a  right  of 
^"2^""  entry.    The  freehold  falls  at  once  upon  the  heir,  who 
▼    ,  holds  it  in  its  entirety  till  the  dower  is  assigned.  Until 

Edinburgh  J  0 

Life  Ass.  Co.  ^nen  the  widow  really  has  nothing  in  the  land.  She 
merely  has  a  right  to  procure  something,  %.e.s  dower. 
She  cannot,  until  assignment,  enter  upon  the  land,  or 
any  portion  of  it,  or  assert  any  description  of  right  in 
it,  except  by  action  to  procure  an  assignment.  She  is  a 
mere  stranger  to  it,  and  like  any  other  stranger,  a 
trespasser,  if  she  ventures  upon  it.  This  right  she 
may  never  assert.  She  may  not  choose  to  disturb  the 
heir  or  interfere  with  his  freehold  ;  and  if  she  does  not, 
who  at  law  can  do  it  for  her  ?  I  asked  on  the  argument 
if  there  was  any  instance  to  be  found  of  an  assignee  of 
a  dowress  bringing  a  writ  of  dower  in  his  own  name. 
None  such  was  shewn,  and  I  am  not  aware  of  one.  This 
being  the  position  of  a  right  to  dower  at  common  law, 
it  is  nevertheless  contended  that  it  may  be  sold  under 
the  5th  section  of  chapter  90,  of  the  Consolidated 
Statutes  of  Upper  Canada,  as  being  a  contingent,  an 
executory,  '  or  a  future  interest,  or  a  possibility  coupled 
with  an  interest  in  the  land.'    We  think  not." 

If  I  give  effect  to  the  argument  for  the  defendants,  I 
must  hold  that  what  the  learned  counsel  contends  is 
a  contingent  interest  in  lands  is  made  saleable  by  the 
statute  ;  although  the  same  interest,  vested,  is  not  made 
saleable.  The  judgment  in  McAnnany  v»  Turnbull  pro- 
ceeds upon  this,  that  before  dower  assigned  a  widow  has 
nothing  in  the  land  :  merely,  in  the  words  of  the  Chan- 
cellor "  a  right  to  procure  something,  i.  e.,  dower."  If 
that  be  so,  it  must  be  so  a  fortiori,  in  the  case  of  a  wife 
whose  right  is  inchoate. 


Judgment. 
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Foster  v.  Chaplin. 

Partnership — Single  adventure — Sale  of  partnership  assets. 

Four  persons  who  entered  into  a  joint  undertaking  for  the  purchase 
of  oil  lands,  for  the  purpose  of  re-sale,  agreed  to  contribute  and  did 
contribute  the  necessary  capital  in  certain  proportions  which  were 
unequal.  One  of  them  (the  plaintiff)  subsequently  acquired  the 
interests  of  two  of  the  co-partners.  The  lands  having  become 
greatly  depreciated  in  value,  the  plaintiff,  in  whose  name  the  con- 
veyance of  the  lands  had  been  taken  for  the  joint  benefit,  filed  a 
bill  calling  on  the  other  party  interested  to  make  up  the  difference 
in  money  contributed  by  him  and  that  paid  in  by  the  plaintiff  and 
those  whom  he  represented.  A  demurrer  for  want  of  equity  was 
allowed  with  costs. 


Demurrer  for  want  of  equity. 
Mr.  aS.  Blake,  for  the  demurrer. 
Mr.  Ferguson,  contra. 


Spragge,  C. — A  parcel  of  land.  100  acres,  in  Ennis-  .June  26th. 
killen  was  conveyed  to  the  plaintiff  on  the  14th  of 
November,  1865,  and  by  a  declaration  of  trust  bearing 
the  same  date,  it  was  recited  that  of  the  purchase  moneys, 
$1,000,  were  the  proper  moneys  of  the  defendant  Ju(jgment 
Chaplin;  and  the  residue,  $1,930,  were  the  proper 
moneys  of  the  plaintiff,  and  of  two  others,  FisJcen  and 
Gordon  ;  that  it  was  intended  that  the  land  should^  be 
sold  in  six  months  ;  and  it  was  expected,  as  the  recitals 
and  provisions  of  the  deed  shew,  that  it  would  be  sold 
at  a  very  large  profit. 

It  was  by  this  deed  declared  that  the  plaintiff  should 
stand  seised  of  the  lands  until  the  same  should  be  sold  ; 
and  of  the  profits  arising  therefrom  when  sold,  in  manner 
therein  stated,  L  e.,  as  to  $1,000  and  interest  at  ten  per 
cent.,  such  interest  not  to  accrue  till  the  expiration  of 
six  months ;  and  as  to  a  moiety  of  the  profits  arising 
from  the  intended  sale  in  trust  for  Chaplin :  and  as  to 
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872.    $1,930  and  interest  at  the  same  rate,  and  accruing  from 
the  same  time,  and  as  to  the  other  moiety  of  the  profits  in 
-  y-      trust  for  the  other  three  parties  to  the  agreement.  The 

Chaplin.  #  ?  <=> 

land,  it  was  stipulated,  might,  in  certain  events,  be  sold 
before  the  expiration  of  six  months  ;  and  was  to  be 
sold  after  that  time  at  the  request  of  any  of  the  parties. 
The  land  has  not  been  sold  at  all ;  and  the  bill  alleges 
that  it  has  become  greatly  depreciated  in  value  ;  the 
land  being  what  is  called  oil  lands  ;  and  its  present 
market  value  is  stated  to  be  not  more  than  $1,000 :  the 
plaintiff  has  acquired  the  interest  of  Fishen  and 
Gordon . 


The  bill  asks  that  the  land  may  be  sold  by  the  Court: 
and  the  question  raised  is,  whether  the  sums  of  $1,000 
and  $1,930  are  to  be  treated  as  capital  put  in  by  part- 
ners into  a  partnership  concern  ;  or  as  advances  made 
by  partners  to  a  partnership  concern. 

Judgment, 

My  opinion  is,  that  these  sums  are  to  be  treated  as 
capital  put  into  a  trading  concern  by  partners.  Its 
being  a  single  adventure  makes  no  difference.  The 
declaration  of  trust  is  explicit.  The  land  was  not 
intended  to  remain  as  land.  It  was  a  commodity  to  be 
converted  into  money  ;  and  upon  conversion  it  was  to  be 
appropriated,  as  to  part  in  one  way,  and  as  to  another 
part  in  another  way  :  as  to  the  sums  put  in  by  the 
respective  parties,  the  same  amounts  (with  interest  after 
six  months)  were  to  be  be  returned  to  them  :  while  as  to 
the  profits,  they  were  not  to  go  in  the  same  proportion 
as  the  moneys  paid  in,  but  to  be  divided  into  two  equal 
parts  :  the  parly  who  had  contributed  $1,000  being 
entitled  to  the  same  proportion  as  the  three  parties  who 
had  together  contributed  nearly  double  that  amount. 

These  moneys  are  not  in  any  sense  advances  made  by 
individual  partners,  to  the  firm  of  which  they  were 
members,  but  the  agreed  amounts  that  they  were  to  put 
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in  respectively  to  purchase  the  commodity  upon  which  1872. 
they  were  to  trade.  If  these  moneys  were  not  capital, 
the  partnership  had  no  capital ;  and  it  is  apparent  from 
the  nature  of  the  concern  that  this  was  not  intended. 
If  they  were  advances  in  the  sense  contended  for  by  the 
plaintiff,  they  were  loans,  made  upon  the  formation  of  a 
partnership,  by  individual  partners,  to  a  concern  which 
had  no  capital.  It  does  not  appear  to  me  that  that  was 
the  nature  of  the  transaction  :  but  that  these  moneys  , 
were  strictly  and  properly  capital  ;  that  the  land 
purchased  was  the  "property"  of  the  partnership  ;  and 
the  declaration  of  trust,  in  effect,  the  articles  of  part- 
nership. That  instrument  explains  the  nature  of  the 
transaction  and  defines  the  rights  of  the  parties.  It  is 
true  that  if  these  moneys  were  advances  to  a  firm  and 
not  capital,  and  were  stipulated  for,  their  repayment 
might  be  provided  for  in  the  same  manner  as  is  provided 
by  this  instrument,  but  that  would  abridge  what  would 
otherwise  be  the  rights  of  partners  making  advances,  Judgment, 
viz.,  to  have  contribution  personally  from  other  partners. 
This  instrument  seems  impliedly  to  negative  a  right  to 
contribution,  inasmuch  as  it  points  to  a  particular  fund 
— the  proceeds  of  sale, — as  the  fund  out  of  which  these 
moneys  were  to  be  repaid. 


I  see  nothing  in  the  terms  of  the  instrument  or  the 
nature  of  the  dealings  entered  into,  to  indicate  that  these 
moneys  were  intended  to  be,  not  capital  paid  in,  but 
advances,  i.  e.,  loans  made.  I  think  that  they  were 
intended  to  be  and  were  capital.  I  do  not  agree  with 
Mr.  Ferguson  s  contention,  that  the  amount  put  in  by 
the  three  partners,  beyond  that  put  in  by  Chaplin,  was 
an  advance  to  the  firm.  There  is  nothing  to  indicate 
this.  If  any  of  these  moneys  were  capital  they  were 
all  capital.  The  amounts  being  unequal  is  no  indication 
to  the  contrary.    The  case  of  Wood  v.  Scales  (a)  before 


(a)  L,  R.  1  Oh.  App.  369 
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the  Lords  Justices,  shews  the  distinction  between  capital 
put  into  a  partnership,  and  advances  made  by  a  partner 
to  his  firm,  and  points  out  the  different  natures  as  well 
as  the  different  consequences  of  the  two.  I  would  refer 
also  to  Mr.  Lindley's  book  on  the  Law  of  Partnership, 
(2nd  ed.)  at  pages  614  and  790-1. 

For  the  reasons  that  I  have  given  I  think  the  plaintiff 
wrong  in  his  contention ;  and  if  he  were  right,  1  do  not 
see  that  he  has  any  sufficient  ground  for  coming  to  this 
Court  before  executing  his  trust.  He  states  no  reason 
why  he  has  not  sold,  or  why  he  does  not  sell  now,  except 
the  depreciation  in  the  value  of  the  land  ;  and  that  he 
has  not  been  requested  to  sell.  Jt  does  not  appear  to 
.  me  that  these  reasons  are  sufficient.    The  demurrer  is 

Judgment. 

allowed  with  costs. 


1872. 

Foster 
v. 

Chaplin. 


Campbell  v.  Campbell. 

Conversion  of  realty  by  statute. 

One  of  several  heirs  of  an  intestate  being  lunatic,  an  Act  of  Parlia- 
ment was  procured  authorizing  the  sale  of  the  intestate's  lands,  and 
the  investment  of  the  lunatic's  share  in  Government  securities  or 
mortgages  for  the  benefit  of  the  lunatic  "  and  his  representatives." 
The  lunatic  afterwards  died,  and  in  a  proceeding  to  distribute  the 
share  of  the  lunatic,  it  was  Held,  that  this  sh'are,  for  the  purposes 
of  distribution,  retained  the  character  of  realty,  and  was  to  be 
divided  between  his  real  representatives  and  not  his  next  of  kin. 

Hearing  on  bill  and  answer. 

Mr.  Hae,  for  the  plaintiffs  and  the  defendants,  other  t 
than  Jane  Campbell. 

Mr.  C.  Moss,  for  defendant  Jane  Campbell. 

The  only  question  involved  in  the  suit  was,  whether 
the  proceeds  of  the  sale  of  the  lands  sold,  under  the  Act 
of  Parliament  passed  for  the  purpose,  so  far  as  the  share 
of  the  deceased  John  Campbell  was  concerned,  retained  ' 
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the  character  of  realty,  or  had  become  personalty  ;  the  1872. 
statute  directing  that  his  share  should  be  invested  in 
certain  specific  securities  for  his  benefit,  and  that  of  "  his 
representatives,"  and  which  defendant's  counsel  con- 
tended must  be  taken  to  mean  personal  representatives 
as  distinguished  from  heirs- at-law  ;  although  it  was  true 
that  if  the  sale  had  been  in  pursuance  of  a  decree  of  this 
Court  the  proceeds  of  the  sale,  for  the  purposes  of 
administration,  would  have  retained  the  character  of 
realty  ;  but  that  here  the  sale  having  been  effected  in 
pursuance  of  an  Act  of  Parliament,  the  proceeds  of  the 
lands  must  be  taken  to  be  personalty  for  the  purposes 
of  distribution.  Fletcher  v.  Ashburner  (a),  Cooke  v. 
Dealey  (b),  In  re  Wharton  (c),  were  referred  to. 

Spragge,  C. —  William  Campbell  died  in  1861  seized 
of  lot  14,  in  the  3rd  concession  of  Cavan  (less  25  acres.) 
He  died  unmarried  and  intestate,  leaving  two  brothers 
and  two  sisters ;  one  of  the  brothers,  John,  being  a 
lunatic,  and  who  has  since  died.  The  other  brother, 
Thomas,  petitioned  the  Parliament  of  the  late  Province 
of  Canada  ;  and  an  Act  was  passed,  vesting  the  estate 
of  the  heirs  of  William  Campbell  in  his  lands,  in  trustees 
for  sale  or  division  "  for  the  benefit  of  the  heirs  of 
William  Campbell,  according  to  their  several  and  respec- 
tive shares:"  and  providing  that  the  share  of  John 
Campbell,  the  lunatic,  in  the  proceeds  of  the  sale  should 
be  invested  in  government  or  mortgage  securities  a  for 
the  benefit  of  the  said  John  Campbell  and  his  represen- 
tatives." The  land  has  been  sold,  and  the  shares  of  the 
heirs  of  William  Campbell,  other  than  John,  have,  it  is 
alleged,  been  paid  to  them.  The  share  of  John  was 
invested  by  the  trustees  in  pursuance  of  the  Act.  The 
question  raised  is,  whether  the  share  of  John  in  the 
proceeds  of  the  sale  is  real  or  personal  estate. 

(a)  1  B.  C..C.  497,  1  W.  k  T.  741.  (b)  22  Beav.  196. 

(c)  5  D.  M.  &  G.  33. 


June  26th. 
Judgment. 
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1872.  It  is  conceded  by  Mr.  0.  Moss,  (whose  contention  is, 
that  the  effect  of  the  Act  was  to  convert  John's  share 
into  personalty),  that  if  what  was  directed  by  the  Act  of 
the  Legislature  had  been  directed  by  the  Court,  the 
proceeds  of  the  sale  would  have  retained  the  same 
character  as  the  land  itself  before  sale  :  and  this,  I  think, 
is  fully  established  by  the  authorities.  This  case  is  clear 
of  those  cases  in  which,  for  the  sake  of  the  comfort  and 
well-being  of  the  lunatic,  the  Court  has  directed  that 
which  has  changed  realty  into  personalty,  or  personalty 
into  realty  ;  and  therefore  I  do  not  go  into  the  questions 
raised  in  those  cases.  They  are  clearly  exceptional 
cases,  and  are  founded  upon  the  rule  that  the  first  care 
of  the  Court  is  the  maintenance  and  comfort  of  the 
lunatic.  To  that  the  interests  of  those  entitled  in  succes- 
sion are  subordinated.  After  that  the  rule  is,  that  the 
property  of  the  lunatic  is  not  to  be  varied,  so  as  to  affect 
the  right  of  succession  to  it. 


Judgment. 


In  the  case  of  John  Campbell,  there  was  nothing  to 
take  the  succession  of  his  property  out  of  the  ordinary 
general  rule  ;  no  object  to  be  served  by  doing  so.  There 
are,  however,  some  reasons  suggested  why  the  Legisla- 
ture must  be  taken  to  have  intended  it.  It  is,  in  fact 
converted  into  personalty  by  the  act  of  the  Legisla- 
ture ;  and  the  Act  does  not  contain  the  provision  that  is 
sometimes  contained  in  similar  Acts,  for  preserving  to 
the  property  in  its  converted  shape,  the  character  that  it 
had  before  conversion  :  and  the  omission  of  such  pro- 
vision is  relied  upon,  as  evidencing  an  intent  on  the  part 
of  the  Legislature  that  its  converted  shape  should  be  its 
real  shape  for  all  intents  and  purposes.  The  argument 
is  not  without  weight.  But  the  phraseology  of  Acts  of 
Parliament  varies  very  much,  even  where  the  same  thing 
is  intended ;  and  unnecessary  provisions  are  often 
inserted  from  overcaution.  It  would  not  be  safe  to  infer 
from  the  insertion  of  such  a  provision  in  one  Act,  and 
its  omission  in  another,  that  a  different  effect  was 


CHANCERY  REPORTS. 


257 


intended  in  regard  to  the  devolution  of  the  estate.  It  1872. 
may  be  argued,  I  think,  with  at  least  equal  reason,  that 
the  current  of  Legislative  provision  being  to  preserve  the 
character  of  property,  notwithstanding  conversion,  fol- 
lowing in  that  respect  the  law  of  the  Courts,  the  omission 
of  a  specific  provision  to  that  effect  in  any  particular 
Act,  is  not  to  be  taken  as  indicating  a  departure  in  the 
mind  and  intent  of  the  Legislature  from  the  usual  course, 
unless,  indeed,  the  context  of  the  Act  should  indicate 
such  intent.  There  is  nothing  in  this  Act  to  indicate 
such  intent.  The  reason  given  in  the  recital  is,  that  in 
consequence  of  the  lunacy  of  John  Campbell  the  estate 
of  William  Campbell  cannot  be  divided  without  great 
loss  to  the  petitioner  and  the  other  heirs.  The  object 
clearly  was  to  make  John's  share  available  for  his  sup- 
port by  converting  it  into  money  and  investing  it ;  and 
in  doing  that,  the  whole  -object  of  the  Act  was  accom- 
plished ;  and  that  object  was  equally  well  served  if  upon 
the  death  of  John  Campbell  his  share  devolved  as  realty,  Judgment, 
as  if  it  devolved  as  personalty.  To  make  it  devolve  as 
personalty  would  be  a  gratuitous  departure  from  the 
principle,  upon  which  the  Courts  and  the  Legislature 
itself,  act  in  the  like  cases. 

The  use  of  the  word  64  representatives"  in  the  Act,  it 
is  contended,  is  an  indication  of  the  intent  of  the  Legis- 
lature that  the  proceeds  of  the  sale  should  descend  as 
personalty  :  the  investment  is  directed  to  be  "  for  the 
benefit  of  the  said  John  Campbell  and  his  representa- 
tives." I  do  not  think  there  is  anything  in  this.  If 
there  was  any  definite  intention  on  the  point  in  the  mind 
of  the  Legislature  in  the  direction  supposed,  the  words 
u  personal  representatives"  would  probably  have  been 
used.  The  general  term  used  means  an  heir-at-law  or 
devisee,  as  well  and  as  much  as  a  personal  representative. 
I  take  the  use  of  the  general  term  rather  to  indicate  an 
intent,  that  the  annual  proceeds  of  the  investments 
should  be  for  the  benefit  of  the  lunatic,  and  that  the 
33 — VOL.  XIX.  GR, 
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Judgment. 


1872.  corpus  should  go  to  those  to  whom  the  law  would  give  it. 
I  am  referred  to  a  decision  of  my  brother  Strong  in  a 
case  of  Turnbull  v.  Turnbull.  The  case  is  not  reported, 
but  I  understand  the  facts  to  be,  that  land  of  a  debtor 
was  sold  to  satisfy  a  debt ;  that  more  than  sufficient  was 
realized  ;  and  that  the  surplus  stood  in  Court  to  the 
credit  of  the  debtor  ;  who  died  without  taking  the  money 
out  of  Court ;  and  that  it  was  held  to  be  personalty.  If 
in  this  case  the  fund  were  in  Court  the  lunatic  being 
dead,  and  his  heirs  in  a  position  if  entitled  to  take  it 
out,  and  one  of  those  heirs  died,  his  estate  would  be  in 
the  same  position  as  the  estate  of  the  debtor  in  Turnbull 
v.  Turnbull,  because  in  each  case  there  would  have  been 
a  party  in  a  position  to  receive  money,  which  he  did  not 
receive.   As  it  is,  the  case  does  not  seem  to  me  to  apply. 

I  am  not  prepared  to  say  that  this  case  is  a  very  clear 
one  :  but  in  my  opinion  the  plaintiff's  contention  is  right 
in  principle  :  and  I  do  not  see  anything  in  the  Act  to 
take  the  case  out  of  the  general  rule  ;  and  I  do  not 
think  that  the  effect  of  the  conversion  being  by  Act  of 
Parliament,  and  not  by  the  Act  of  a  Court  does  neces- 
sarily take  it  out  of  the  general  rule. 

As  to  the  dower  of  the  widow  of  the  lunatic,  the  bill 
concedes  her  right  to  dower,  or  to  such  sum  in  gross 
as  may  represent  the  value  thereof.  The  widow  in  her 
answer  claims  the  latter  if  the  estate  is  adjudged  to  be 
realty.  The  point  was  not  argued  whether  she  is  entitled 
to  this.  The  justice  of  the  case  as  to  her  would  be  satis- 
fied by  her  having  one-third  of  the  proceeds  of  the 
investments — properly  secured  to  her  of  course — during 
life.  Her  primary  right  to  have  an  assignment  of  dower 
by  metes  and  bounds  is  destroyed  by  the  Act.  That 
being  gone,  something  must  be  substituted.  Is  it  neces- 
sarily a  sum  in  gross  ?  I  will  hear  counsel  upon  this 
point  if  they  desire  to  speak  to  it. 

I  think  in  this  case  the  costs  should  come  out  of  the  fund. 
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Perrin  v.  Perrin.  vlfyll^ 

Surrogate  Court — Demurrer — Jurisdiction. 

A  bill  impeaching  a  will  of  which  probate  had  been  granted  to  the 
plaintiff  by  the  Surrogate  Court,  stated  that  after  the  probate  had 
been  granted  the  plaintiff  had  discovered  a  subsequent  will  of  the 
testator,  and  that  this  subsequent  will  was  the  deceased's  last  will : 
the  wills  disposed  of  both  real  and  personal  estate  : 

Held,  that  whether  the  will  had  been  proved  in  common  form  or  in 
solemn  form,  this  Court  had  jurisdiction  to  try  its  validity. 

Demurrer  for  want  of  equity. 

The  object  of  the  bill  appears  from  the  head-note  and 
judgment. 

The  ground  relied  on  in  support  of  the  demurrer 
was,  that  this  Court  had  not  jurisdiction  to  entertain  the 
suit,  otherwise  than  on  appeal  from  the  Surrogate  Court. 

Mr.  V.  McKenzie,  for  the  demurrer. 

Mr.  Hodgins,  contra. 

Gaines  v.  Chetv  (a),  O'Rielly  v.  Rose  (b),  Menzies  v. 
White  (<?),  Waterhouse  v.  Lee  (d),  Martin  v.  Martin  (e), 
Zealley  v.  Veryard  (/),  Maclear  v.  Maclear  (g),  Allen 
v.  McPherson  (h),  were  referred  to. 

Spragge,  C. — This  bill  impeaches  a  will  of  the  late  June  26th. 
Thomas  Perrin  disposing  of  real  and  personal  estate. 
The  plaintiff  and  another  are  named  as  executors,  and 
the  bill  alleges  that  "  probate  of  the  said  supposed  will" 
was  on  the  15th  of  August,  1870,  granted  to  the  plain- 
tiff by  the  Surrogate  Court  of  Brant ;  and  that  the 
plaintiff  took  upon  himself  the  trusts  supposed  to  be 
created  thereby.  The  bill  then  alleges  that  certain 
proceedings  in  relation  to  the  will  were  taken  in  this 

(a)  2  Howard,  S.  C.  619.  (b)  18  Gr.  33. 

(c)  9  Gr.  574.  (d)  10  Gr.  176. 

(J)  12  Gr.  500  ;  15  Gr.  586.  (/)  L.  R.  1,  Pr.  &  D.  191. 

0)  L.  R.  1,  Pr,  &  D.  604,  (jk)  1  H.  L.  C.  191. 
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Judgment. 


1872.  Court ;  and  that  after  they  were  instituted,  certain  facts 
which  he  sets  out  came  to  the  plaintiff's  knowledge 
which  shew  that  the  will  admitted  to  probate  was  not 
duly  executed  ;  but  that  another  will  set  out  in  the  bill 
was  the  true  last  will  of  the  testator. 

The  demurrer  is  on  the  ground  that  this  Court  has 
not  jurisdiction,  but  the  Surrogate  Court  only. 

The  defendant's  contention  is,  that  upon  the  plaintiff's 
bill  it  must  be  taken  that  the  will  of  which  probate  was 
granted  was  proved  in  solemn  form  ;  that  if  proved  in 
common  form,  it  is  to  be  assumed  he  would  have  alleged 
it  to  be  so,  as  being  most  favourable  to  his  case ;  and 
that  if  proved  in  solemn  form  it  is  res  judicata  by  a 
Court  of  competent  jurisdiction,  that  the  will  proved  was 
the  last  will  of  the  testator :  that  an  appeal  to  this 
Court  from  the  judgment  of  the  Surrogate  Court  is 
given  by  the  Surrogate  Court  Act ;  and  that  that  is  the 
plaintiff's  proper  remedy. 

It  was  also  contended  that  by  the  Surrogate  Court 
Act,  the  same  having  been  passed  subsequently  to  the 
Act  conferring  jurisdiction  upon  this  Court,  in  the  matter 
of  trying  the  validity  of  wills  ;  the  jurisdiction  of  this 
Court  is  superseded,  and  that  whether  the  will  was 
proved  in  solemn  or  in  common  form  the  Surrogate 
Court  alone  has  jurisdiction  to  try  its  validity.  I  am 
satisfied  that  this  argument  is  not  tenable.  The  clause 
giving  jurisdiction  to  this  Court  is  explicit ;  and  more 
comprehensive  than  the  clause  giving  jurisdiction  to  the 
Surrogate  Courts.  It  runs  thus  :  "  The  Court  shall  have 
jurisdiction  to  try  the  validity  of  last  wills  and  testa- 
ments whether  the  same  refer  to  real  or  personal  estate ; 
and  to  pronounce  such  wills  and  testaments  to  be  void 
for  fraud  and  undue  influence,  or  otherwise,  in  the  same 
manner  and  to  the  same  extent  as  the  Court  has  jurisdic- 
tion to  try  the  validity  of  deeds  and  other  instruments." 
It  is  re-enacted  along  with  the  Surrogate  Court  Act  in 
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the  Consolidated  Statutes  ;  and  the  most  that  can  be  said  1872. 
is,  that  as  to  part  of  the  jurisdiction  respecting  wills  ^"^"^ 
conferred  upon  this  Court,  concurrent  jurisdiction  is  pe£.n 
given  to  the  Surrogate  Courts  :  and  it  has  been  held  too 
often  to  be  questioned  now,  that  by  jurisdiction  being 
conferred  upon  another  forum,  over  a  subject  matter 
of  which  this  Court  already  had  jurisdiction,  the  juris- 
diction of  this  Court  is  not  ousted. 


I  assume  upon  the  pleadings  that  probate  was  granted 
to  the  plaintiff  upon  his  own  application,  but  that,  I 
apprehend,  would  not  estop  him  from  coming  to  this 
Court  upon  the  ground  upon  which  he  files  his  bill.  But 
the  question  is  whether,  if  the  paper  admitted  to  probate 
was  proved  in  solemn  form,  the  factum  that  the  paper  so 
proved  is  the  will  of  the  testator  is  not  res  judicata. 
I  confess  I  have  felt  some  hesitation  as  to  this  ;  and  if 
the  question  presented  by  this  bill  were  the  same  as 
that  assumed  to  be  before  the  Surrogate  Court,  I  should  Judgment, 
incline  I  think  to  agree  with  the  defendant.  But  the 
plaintiff's  case  is  not  that  the  Surrogate  Court  was 
wrong  upon  the  facts  before  it,  in  adjudging  the  paper 
propounded  for  probate  to  be  the  will  of  the  testator  ; 
but  that  after  discovered  facts  shew  that  it  was  not  the 
will  of  the  testator.  These  after-discovered  facts  would 
be  or  would  not  be  a  ground  for  an  application  to  the 
Surrogate  Court  to  revoke  probate.  If  they  would,  it 
would  be  only  that  the  Surrogate  Court  would  have  ju- 
risdiction to  set  aside  its  own  adjudication,  and  declare 
the  paper  admitted  to  probate  invalid,  upon  the  same 
grounds  as  this  Court  would  pronounce  it  invalid  :  and 
if  they  would  not  be  a  ground  for  such  application  to  the 
Surrogate  Court,  the  reason  would  be  all  the  stronger, 
would  indeed  be  imperative,  for  the  exercise  by  this 
Court  of  the  jurisdiction  conferred  upon  it  by  the  clause 
that  I  have  quoted. 

I  think  the  demurrer  should  be  overruled  and  with 
costs. 
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Dobbie  v.  McPherson. 

Will,  construction  of. 

A  testator  by  his  will  devised  certain  lands  to  trustees  for  and  on 
behalf  of  his  two  sons,  W  &  J,  "  and  any  other  son  or  sons  to  be 
hereafter  lawfully  begotten  by  me,"  with  right  of  survivorship  as 
between  W  &  J,  without  providing  for  any  such  right  as  to  an 
after  born  son  in  case  of  his  dying.  Another  son  was  born  to  the 
testator,  who  died  after  his  father,  under  age  and  without  issue  : 

Held,  as  to  the  deceased  son's  share,  that  the  brothers  and  sisters 
took  equally  as  his  heirs. 

The  testator  directed  these  lands  to  be  conveyed  to  his  sons  on  their 
coming  of  age,  but  omitted  to  make  any  provision  for  the  applica- 
tion of  the  rents  and  profits  in  the  meanwhile : 

Held,  that  the  sons  had  vested  estates  from  the  death  of  their  father, 
and  were  entitled  to  the  rents  and  profits  during  their  minority. 

Hearing  by  way  of  motion  for  decree. 

The  points  involved  appear  sufficiently  in  the  head 
note  and  judgment. 

Mr.  Ferguson,  for  the  plaintiff. 

Mr.  0.  $.  Patterson,  Q.  C,  for  William  Dobbie, 

Mr.  J.  0.  Hamilton,  for  the  infant  defendant. 

The  bill  was  pro  confesso  against  the  defendant 
McPherson. 

June  seth.     Spragge,  C. — This  will  is  very  badly  drawn  :  and, 
interpreted  as  I  think  it  must  be  interpreted,  entails. 

Judgment.  1  1  7  7 

consequences,  which,  it  is  very  probable,  were  not  at  all 
foreseen  or  intended  by  the  testator. 

It  would  be  going  counter  to  a  series  of  authorities 
to  hold  that  the  sons  of  the  testator  took  other  than  a 
vested  interest  in  lot  13,  5th  concession  Esquesing. 


1872. 
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The  devise  is  to  trustees   "  for  or  on  behalf  of  my  two  1872. 
sons  William  and  James  and  of  any  other  son  or  sons  ^T^T"^ 

J  Dobbie 

to  be  hereafter  lawfully  begotten  by  me."  Then  follows  McP^rson 
a  provision  as  to  survivorship,  which  I  will  notice 
presently;  and  the  will  proceeds  to  direct  that  the  land 
shall  be  conveyed  to  the  testator's  sons  upon  their 
coming  of  age,  charged  with  the  payment  to  each  of 
his  daughters  whom  he  names,  and  to  any  other  daugh- 
ters who  might  be  born,  of  the  sum  of  X100.  From 
Borastons  case  (a)  downwards  there  are  a  number  of 
cases  from  which  it  is  clear,  I  think,  that  the  sons  took 
an  equitable  fee  vested  at  the  death  of  the  testator,  the 
personal  enjoyment  only  being  postponed. 

There  is  this  peculiarity  in  this  will,  that  no  disposi- 
tion is  made  of  the  rents  and  profits  of  the  land  in  the 
meantime.  It  does  not  affect  the  question  of  the  vesting 
of  the  land  on  the  death  of  the  testator ;  but  it  is  con- 
tended on  behalf  of  the  daughters  that  they,  equally  Judgment 
with  the  sons,  are  entitled  to  them  as  undisposed  of,  and 
that  the  whole  scheme  of  the  will  shews  that  this  was 
intended.  The  provisions  of  the  will  in  regard  to  the 
conveyance  to  the  sons,  and  the  charge  in  favor  of  the 
daughters  are  very  peculiar  ;  they  run  thus  :  "  Second, 
that  the  said  200  .acres  shall  be  burdened  and  conveyed 
to  my  said  boy  or  boys  when  they  attain  the  age  of  21 
years,  under  the  obligation  of  payment  to  each  of  my 
daughters  (naming  them),  and  of  any  other  daughter  or 
daughters  lawfully  begotten  by  me,  of  the  sum  of  £100 
lawful  money,  &c,  to  be  paid  out  of  the  said  200  acres 
to  each  of  my  said  daughters  when  they  shall  severally 
attain  the  full  and  complete  age  of  21  years."  The 
will  then  proceeds :  "  Third,  of  payment  to  my  beloved 
wife  *  *  of  a  sum  equivalent  to  her  board,  lodging, 
clothing,  and  support  in  a  suitable  manner  as  my 
widow.''    The  testator  puts  the  provision  for  his  wife 


(a)  3  Rep.  19. 
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1872.  after  the  charge  in  favor  of 'his  daughters  ;  and  it  may 
~*~A-"^  well  be  contended  that  it  could  not  have  been  his  inten- 

Dobbie 

„  v-      tion  to  postpone  this  provision  for  his  wife  until  after 

McPhersop.  . 

his  daughters  or  his  sons  should  come  of  age,  especially 
as  his  provision  extended  to  after-born  children  ;  but  that 
he  must  have  intended  that  the  provision  for  his  wife 
should  take  effect  presently  after  his  decease  ;  and,  as 
that  provision  was  put  after  that  in  favor  of  his  daugh- 
ters, the  provision  in  their  favor  must  also  have  been 
intended  to  take  effect  immediately.  If  the  provision 
in  favor  of  the  daughters  were  less  explicit,  it  might  be 
possible  so  to  interpret  it ;  but  the  only  provision  here 
made  for  them  is  a  legacy  of  £100  to  each  ;  and  the 
payment  to  each  is  fixed  upon  her  coming  of  age. 
There  is  nothing  to  give  a  present  interest  to  them  in 
either  money  or  land  beyond  the  vesting  of  the  legacies 
and  their  being  a  charge  upon  the  land.  The  provision 
that  the  legacies  are  "  to  be  paid  out  of  the  said  200 
Judgment,  acres,"  may  mean  that  the  trustees  are  to  invest  rents 
and  profits,  if  there  should  be  a  surplus  for  that  pur- 
pose, or  it  may  mean  only  that  the  legacies  shall  be 
a  charge  on  the  land.  The  probability  is,  that,  in  this 
ill-drawn  will,  no  definite  meaning  was  attached  to  the 
words.  It  contains  no  intelligible  scheme  of  provision 
for  family,  or  disposition  of  property,  so  as  to  enable  a 
Court  to  say  that,  upon  any  interpretation  that  may  be 
put  upon  it,  the  intention  of  the  testator  will  be  carried 
out.  The  provision  that  I  have  quoted  at  length  is  an 
absurd  and  inconsistent  one.  The  will  contemplates 
that  there  may  be  after-born  sons  ;  the  conveyance  to 
the  sons  is  to  be  of  one  piece  of  land  en  bloc,  and  to  be 
made  when  they — which  must  be  the  youngest — come 
of  age ;  the  conveyance  is  to  be  made  to  them,  "  under 
the  obligation  of  paying  the  legacies  to  the  daughters  " 
severally  upon  their  coming  of  age,  an  event  which 
would  happen  before  the  conveyance  was  to  be  made  to 
the  sons ;  for  he  had,  when  he  made  his  will,  four  daugh- 
ters, three  of  whom,  at  any  rate,  were  older  than  his 
younger  son. 
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To  return  to  the  rents  and  profits  of  the  land,  I  have  1872. 
not  met  with  any  case  where  provision  is  made  by  will  ^^^^ 
for  a  conveyance  on  coming  of  age,  or  other  provision  McP^rQOn 
for  future  enjoyment  by  a  devisee,  and  where  the  will 
is  wholly  silent  as  to  the  application  of  rents  and 
profits  in  the  meantime.  There  are  cases  where  pro- 
visions are  made  for  their  application  which  may  not 
exhaust  them.  I  apprehend  that,  in  such  a  case,  there 
being  a  vested  interest  in  the  land  devised,  the  surplus 
of  rents  and  profits  must  belong  to  the  beneficial 
devisee  ;  and  that,  for  the  like  reason,  where  a  will  is 
silent  as  to  rents  and  profits,  the  beneficial  devisee 
having  a  vested  interest  is  entitled  to  them.  Such  a 
devisee  must,  I  conceive  from  the  nature  of  his  title, 
have  everything  in  the  land,  as  to  which  no  other 
appropriation  is  made  ;  and  I  may  add  that  the  lan- 
guage of  this  will  rather  indicates  that  such  was  the 
intention  of  the  testator,  for  he  devises  the  land  in 
question  to  trustees  "  for  or  on  behalf"  of  his  sons.  Judg 

No  question  is  made  as  to  the  residuary  estate.  The 
whole  is  devised  to  trustees,  and  the  will  directs  its 
equal  division  among  the  testator's  children  in  equal 
shares  "  when  all  the  other  purposes  of  this  trust  shall 
have  been  fulfilled  "  and  all  shall  have  come  of  age.  It 
may  be  that  the  testator  supposed  that  the  proceeds  of 
his  residuary  estate  would  be  sufficient  for  the  mainte- 
nance of  his  family  until  the  period  of  division. 

A  son  was  born  to  the  testator  after  the  making  of 
his  will,  named  John,  and  this  son  died  after  the  tes- 
tator under  age  and  without  issue,  and  a  question  is 
raised  under  this  provision  of  the  will,  "  providing 
that  if  the  two  boys  now  presently  existing  are  those 
only  left  by  me,  and  in  case  of  the  death  of  either 
without  leaving  lawful  issue,  his  right  and  title  therein 
shall  fall  and  belong  to  the  surviving  boy  exclusively." 
The  contention  is,  that  the  testator  has,  by  this  pro- 

34- — VOL.  XIX.  Qlif 
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1872.  vision,  manifested  an  intention  that  the  200  acres 
devised  should  go  to  his  sons  to  the  exclusion  of  his 
daughters  ;  and  that  the  share  of  the  after-born  son 
should  go  to  his  surviving  brothers  only.  It  may  be 
that,  if  he  had  thought  of  the  event  which  has  hap- 
pened, he  would  have  provided  for  the  case  of  survivor- 
ship, in  that  event,  in  favor  of  his  two  sons  ;  but  the 
provision  he  has  made  is  for  another  contingency,  and  is 
very  explicit.  He  had  just  before  declared  the  trust  to 
be  in  favor  of  his  two  sons  William  and  James,  "  and 
of  any  other  son  or  sons"  that  might  be  born  ;  and  then 
limits  the  survivorship  to  the  contingency  of  the  two  then 
living  surviving  him.  The  words  "now"  and  "only" 
exclude  the  event  that  has  happened  In  my  opinion, 
the  brothers  and  sisters  of  John  took  equally  as  his  heirs. 

A  daughter,  Elizabeth,  one  of  the  plaintiffs,  was  born 
to  the  testator  after  the  making  of  his  will ;  and  two  of 
judgment,  the  daughters  have  died  since  the  testator  and  since  the 
death  of  John,  both  of  them  withont  issue  and  after 
coming  of  age.  There  are  now  surviving  three  daugh- 
ters and  two  sons,  and  they  are  entitled  equally  to  the 
share  of  John  in  the  200  acres  of  land  and  to  the 
shares  of  the  deceased  sisters  in  the  legacies. 

The  bill  contains  charges  against  McPherson  which, 
being  confessed  by  him,  the  bill  being  taken  pro  con  against 
him,  are  sufficient  to  entitle  the  plaintiffs  to  ask  for  his  re- 
moval from  the  trusteeship;  and,  in  virtue  of  their  interest 
in  Johns  share  of  the  land,  they  are  entitled  to  an  account 
of  his  dealings  with  the  land,  and  they  are  also  entitled 
to  an  account  of  his  dealings  with  the  residuary  estate. 

The  decree  will  direct  the  appointment  of  a  new 
trustee,  and  further  directions  and  costs  will  be  reserved. 
The  costs  up  to  the  hearing  should  be  paid  out  of  the 
estate.  It  is  the  ambiguities  of  the  will,  not  the 
conduct  of  McPherson,  that  has  occasioned  the  suit, 
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1872. 

Little  v.  Hawkins.  v — » — ' 

Champerty. 

An  heir-at-law  being  supposed  to  have  a  right  to  call  trustees  to 
account  and  to  impeach  sales  made  by  them,  such  supposed  right 
being  considered  very  doubtful  and  being  one  which  could  only  be 
reached  through  a  suit  in  this  Court,  and  the  heir-at-law  being  him- 
self unwilling  to  litigate  the  matters  in  question,  he  assigned  his 
interest  to  a  third  person ;  and,  by  the  agreement,  the  consideration 
for  such  assignment  was  only  to  be  paid  in  case  of  success  : 

Held,  that  a  merely  speculative  purchase  of  this  kind  cannot  be 
enforced^in  equity. 

Examination  of  witnesses  and  hearing  at  the  sittings 
of  the  Court  at  Sandwich,  in  the  spring  of  1872. 

Mr.  0.  Moss,  for  the  plaintiff. 

Mr.  &.  Blake,  and  Mr.  Alexander  Cameron,  for  the 
defendant. 

Spragge,  C. — I  decided  at  the  hearing  all  the  jUne26th 
questions  in  the  cause,  except  as  to  champerty  and  as 
to  a  sum  of  $400  paid  to  William  Little — son  and 
assignee  of  John  the  devisee,  on  the  sale  to  Park — that 
sum  being  part  of  the  purchase  money  of  the  land  sold 
to  Park,  under  a  mistaken  belief  that  the  devise  was 
good,  overlooking  the  fact  that  the  devisee  was  a 
witness  to  the  will,  and  the  law,  that  being  so,  it  would 
invalidate  his  devise. 


Judgment. 


George  Little  is  the  heir-at-law  of  the  testator,  and 
the  plaintiff  Robert  Little  is  his  assignee.  If  the  heir- 
at-law  himself  were  now  plaintiff,  it  may  be  that  his 
claim  to  this  $400  could  not  be  resisted  ;  and  possibly, 
if  the  only  matter  brought  in  question  by  this  suit  were 
this  claim  of  $400,  the  assignee  of  the  heir-at-law 
might  be  entitled  to  recover.    But  what  was  really 


268 


CHANCERY  REPORTS. 


1872.    assigned  and  what  was  really  brought  in  question  by 
^ — y — '  this  suit,  was  the  right  to  impeach  the  dealings  of  the 
trustees  with  the  estate  of  the  testator  for  a  period 

Hawkins.  #  A 

covering  nearly  thirty  years.  The  investigation  before 
me,  which  occupied  nearly  three  days,  satisfied  me  that 
the  charges  of  improvidence  and  misconduct  made  by 
the  bill  were  groundless ;  that  the  trustees  had  dis- 
charged their  duty  faithfully  and  carefully,  and  that  the 
purchases  from  them  were  made  in  good  faith  and  were 
not  open  to  any  of  the  objections  made  by  the  bill. 

That  the  assignment  to  the  plaintiff  was  only  of  a 
right  to  bring  the  trustees  to  account,  and  to  impeach 
the  sales  made  by  them,  and  to  fix  the  purchasers  of  the 
land  in  question  with  notice,  is  manifest  from  the  frame 
of  the  bill  and  from  all  the  circumstances  ;  and  that  it 
was  an  assignment  of  what  the  parties  to  it  themselves 
considered  a  very  doubtful  right,  and  one  that  could 
Judgment,  only  be  reached  through  a  suit  in  this  Court,  is  also 
manifest,  for  it  was  part  of  their  agreement  that  it  was 
only  in  the  event  of  success  that  anything  was  to  be 
paid  ;  and,  in  that  event,  the  sum  was  a  small  one  com- 
pared to  the  value  of  the  property  in  question  ;  and 
there  was  this  further  element,  that  the  heir-at-law  was 
himself  unwilling  to  litigate  the  matters  in  question  ; 
and  it  is  only  through  this  assignment  and  the  more 
litigious  and  less  scrupulous  spirit  of  this  plaintiff  that 
they  have  come  to  be  litigated  at  all.  This  was,  in 
short,  a  merely  speculative  purchase ;  it  was  not  in 
substance  a  purchase  of  land,  but  of  a  right  to  liti- 
gation through  which  land  or  its  equivalent  might  be 
obtained. 

Some  of  the  observations  of  Lord  Abinger  in  Prosser 
v.  Edmunds  (a)  may  be  of  less  force  now  since  the 
passing  of  the  statute  legalizing  the  sale  of  a  right  of 


(a)  l  Y.  &  C.  Ex. 
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entry  (a)  than  when  they  were  made.    I  allude  to  what  1872. 
he  says  at  page  496,  that  the  party  assigning  must  have  v— v— ' 

m  Iiittlc 

"  some  substantial  possession,  some  capability  of  per-  Ha^ing 
sonal  enjoyment."  Still  his  observations  upon  the 
policy  of  the  law  to  discourage  maintenance  and  cham- 
perty, and  dealings  between  parties  which  savour  of 
either,  are  held  as  authority  at  the  present  day.  His 
Lordship's  remarks  apply  pointedly  and  forcibly  to  the 
case  before  me.  He  says,  at  page  497  :  "  All  our  cases 
of  maintenance  and  champerty  are  founded  on  the 
principle  that  no  encouragement  should  be  given  to 
litigation  by  the  introduction  of  parties  to  enforce  those 
rights  which  others  are  not  disposed  to  enforce."  The 
same  principle  has  been  affirmed  in  numerous  cases, 
some  of  them  before  and  some  of  them  after  Prosser  v. 
Edmunds  ;  and  in  none  of  them  that  I  have  seen  has 
the  doctrine  enunciated  by  him  been  impugned.  I  will 
refer  to  only  two  of  them,  and  I  refer  to  them  because 
they  apply  to  the  case  of  the  $400  to  whioh  I  have  Judgment, 
already  alluded  ;  one  of  them,  Muohall  v.  Banks  (5), 
was  in  our  own  Court,  and  was  decided  by  the  late 
Chancellor.  The  purpose  of  the  bill  sufficiently  appears 
by  the  head-note  to  the  case.  His  Lordship  here  read 
the  head-note  and  the  portions  of  the  judgment  as 
reported  at  pages  32,  33,  and  34. 

The  other  case  is  Hill  v.  Boyle  (c).  There  a  tenant 
for  life  of  a  trust  estate  had  mortgaged  his  estate  with  a 
power  of  sale,  and,  the  mortgage  being  in  arrear,  it 
was  sold  by  the  mortgagee  ;  and  after  the  sale  the  pur- 
chaser and  the  mortgagee  assigned  to  the  tenant  for 
life  certain  alleged  arrears  of  interest  and  profits  of  part 
of  the  trust  fund  which  the  plaintiff  alleged  the  trustees 
had  made  in  excess  of  the  interest  for  which  they  had 
accounted.    Sir  John  Stuart  said,  "  I  can  recollect  no 


(a)  14  &  15  Vic.  ch.  7.  .  (b)  10  Gr.  25. 

(c)  L.  R.  4  Eq.  260. 


270 


CHANCERY  REPORTS. 


Little 

T. 

Hawkins 


1872.  case  like  the  present.  The  plaintiff  does  not  sue  as 
assignee  of  the  trust  estate  or  of  any  part  of  it.  He 
is  assignee  of  nothing  but  of  a  right  lo  sue  the  trustee 
for  the  chance  of  recovering  from  him  interest  or  profits 
of  part  of  the  trust  funds,  which  were,  for  a  certain 
period,  in  his  hands.  In  my  opinion,  such  an  interest 
is  not  assignable,  nor  a  suit  in  respect  of  it  maintainable 
in  this  Court.  The  cestuis  que  trust,  declining  them- 
selves to  institute  proceedings  for  an  alleged  breach  of 
trust,  have,  in  consideration  of  five  shillings,  assigned 
the  moneys  recoverable  in  respect  thereof  to  the 
plaintiff."  That  case  was  less  open  to  objection  than 
this.  It  would  more  resemble  this  if  the  assignment  to 
this  plaintiff  had  been  only  of  the  right  to  bring  the 
trustees  to  account  in  respect  of  the  $400  paid  to 
William  Little ;  whereas  that  is  at  most  a  secondary 
relief,,  only  asked  for  in  the  event  of  the  plaintiff 
failing  to  impeach  successfully  the  dealings  of  the 
trustees  with  the  estate. 


Judgment. 


The  doctrine  of  the  Court,  that  this  Court  will  not 
entertain  a  suit  savouring  of  maintenance  or  champerty, 
is  as  much  the  doctrine  of  the  Court  now  as  it  was 
when  Prosser  v.  Edmunds  was  decided,  or  the  much 
older  case  of  Wallis  v.  The  Duke  of  Portland  (a) 
before  Lord  Loughborough.  That  it  is  the  present,  as 
well  as  the  ancient  doctrine  of  the  Court,  I  refer  to  the 
language  of  Lord  Justice  Turner  in  De  Hoghton  v. 
Money  (6).  His  Lordship  there  remarked  :  "  I  do  not 
say  that  what  appears  in  this  case  amounts  in  strictness 
to  champerty  or  maintenance,  nor  do  I  even  say  that 
there  may  not  be  cases  in  which  a  purchaser  who  has 
completed  his  contract  may  be  well  entitled  to  impeach 
a  title  founded  upon  fraud  committed  upon  his  vendor  ; 
but  I  do  not  hesitate  to  say  that,  in  my  opinion,  the 
right  to  complain  of  a  fraud  is  not  a  marketable  com- 


(a)  3Ves.  494. 


(b)  L.  R,  2  Ch,  App,  at  p.  169. 
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modity,  and  that  if  it  appears  that  an  agreement  for  1872. 
purchase  has  been  entered  into  for  the  purpose  of 
acquiring  such  a  right,  the  purchaser  cannot  call  upon 
this  Court  to  enforce  specific  performance  of  the  agree- 
ment. Such  a  transaction,  if  not  in  strictness  amount- 
ing to  maintenance,  savours  of  it  too  much  for  this 
Court  to  give  its  aid  to  enforce  the  agreement." 

I  should  have  regretted  very  much  if  I  had  been 
obliged  to  make  any  decree  against  these  defendants,  for 
their  conduct  has  been  blameless  ;  and  it  would  have 
added  to  my  regret  that  it  would  have  been  in  favor  of 
this  plaintiff,  who,  as  the  case  shews,  having  no  claim 
whatever  of  his  own,  was  an  unscrupulous  speculator 
upon  the  chance  of  putting  money  into  his  pocket  at  the  Judffment 
expense  of  the  trustees.    His  bill  is  dismissed  with  costs. 


Taylor  v.  Hargrave. 

Mortgage — Tenant  by  the  cuortesy — Interest  for  more  than  six  years. 

A  mortgage  had  been  created  by  a  married  woman  upon  her  estate  ; 
after  her  death  a  suit  was  brought  against  her  husband  and  her 
children ;  and  the  Court,  in  directing  a  sale  of  the  mortgage  pro- 
perty, refused  to  make  the  estate  of  the  children  liable  to  arrears  of 
interest  for  more  than  six  years ;  but,  directed  payment  to  the  mort- 
gagee out  of  any  excess  after  payment  of  principal  money,  costs 
and  six  years'  interest  of  so  much  of  his  balance  as  would  represent 
the  husband's  interest  as  tenant  by  the  courtesy  in  such  balance. 

This  was  a  suit  praying  a  sale  of  mortgage  premises 
under  the  circumstances  set  forth  in  the  head  note  and 
judgment,  and  was  brought  on  by  way  of  motion  for 
decree  against  the  infant  defendants  and  pro  confesso 
against  the  adult  defendant  their  father. 

Mr.  Holmested,  for  the  plaintiff,  asked  that  the  plain- 
tiff should  be  declared  entitled  to  the  full  amount  of 
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1872.    interest  accrued  due,  upon  the  authority  of  Carroll  v. 
v-*rv~w  Robertson  (a). 

Taylor  x  J 

v. 

Hargrave.  ^  Hoskin,  for  the  infant,  distinguished  this  from 
the  case  referred  to,  as  there  the  infant's  estate  was  bound 
by  the  covenant  of  the  ancestor,  while  here  the  estate  of 
the  mother  had  been  incumbered  for  the  benefit  of  her 
husband  and  the  instrument  creating  such  incumbrance 
contained  only  the  covenant  of  the  father. 

sept.  ntb.  Spragge,  C. — The  mortgage  in  this  case  was  made 
by  husband  and  wife,  and  was  of  the  real  estate  of  the 
wife.  The  wife  is  since  dead ;  and  the  bill  is  filed 
against  the  husband  and  the  infant  heirs  of  the  wife. 

The  bill  prays  for  foreclosure ;  but,  at  the  hearing, 
ihe  plaintiff  asks,  as  he  has  a  right  to  do,  ore  tenus, 
for  a  sale.    He  alleges  that  arrears  of  interest  for  more 
judgment.  tnan  s*x  years  are  due,  and  claims  that  he  ought  not  to 
be  limited  to  the  recovery  of  arrears  for  six  years. 

A  case  was  before  my  brother  Mowat  (6)  against  the 
heirs  of  a  mortgagor,  and  he  held  the  mortgagee  enti- 
tled to  receive  more  than  six  years  of  arrears  ;  and  he 
put  it  upon  this,  that  the  mortgagee  could,  in  an  action 
at  law  to  recover  the  mortgage  debt,  recover  arrears  of 
interest  to  any  extent  within  twenty  years  ;  that  the 
mortgaged  lands  descended  to  the  infants  is  liable  to 
satisfy  the  judgment  recovered  in  such  action  ;  and  that, 
to  prevent  multiplicity  of  suits,  it  was  proper  that  the 
whole  should  be  recoverable  in  one  suit  in  this  Court. 

This  was,  perhaps,  going  somewhat  further  than  Sir 
Richard  Kindersley  went,  in  Edmonds  v.  Waugh  (c), 
which  was  followed  in  this  Court  on  rehearing  in  Ford 
v.  Allen  (d),  and  on  appeal.    On  the  other  hand,  if 

(a)  15  Gr.  173.  (6)  Carroll  v.  Robertson,  15  Gr.  173. 

(c)  L.  R.  1  Eq.  418.        (d)  15  Gr.  565. 


CHANCERY  REPORTS, 


273 


these  lands  could  be  reached  in  the  hands  of  the  infant  1872. 
heirs  for  all  arrears  of  interest  (not  exceeding  twenty 
years),  it  would  be  worse  than  useless  to  waste  the  estate 
by  requiring  two  suits  to  get  at  that  which  is  recoverable 
by  the  mortgagee. 

Suppose  the  lands  to  sell  for  sufficient  to  pay  the 
mortgage  debt  and  all  arrears  of  interest,  how  should 
the  surplus  beyond  what  is  sufficient  to  pay  the  mortgage 
debt  and  six  years  arrears  be  dealt  with  ?  If  paid  over 
or  invested  for  the  benefit  of  the  infants  where  the 
infants'  estate  is  in  any  shape  liable,  it  would  operate 
unfairly  to  the  mortgagee,  inasmuch  as  he  would  lose  the 
benefit  of  getting  the  excess  out  of  the  lands  by  action 
at  law,  the  lands  having  been  sold  in  this  Court. 

If  the  moneys  realized  by  sale  were  in  Court,  and 
the  mortgagee  and  the  infant  heirs  of  the  mortgagor 
contestants  for  the  excess,  and  the  mortgagee  had  no 
other  means  of  realizing  the  excess,  and  if  he  could  Judgment- 
have  recovered  it  by  action  at  law,  it  is  he  that  ought  to 
receive  it  in  this  Court. 

This  case  differs  from  the  one  before  my  brother 
Mowat  in  this,  that,  in  the  case  before  him,  there  was 
the  covenant  of  the  ancestor  to  pay  the  mortgage  debt, 
but  here  the  ancestor  is  the  mother,  and  the  covenant  is 
by  the  father  only  ;  so  that  there  is  nothing  to  charge  the 
interest  of  the  infants  beyond  the  six  years'  arrears. 

But  I  am  asked  to  apply  the  principle  of  my  learned 
brother's  decision  to  the  estate  of  the  husband  as  tenant 
by  the  courtesy  ;  and  I  am  inclined  to  think  that  the 
principle  applies  ;  but  there  is  nothing  in  the  bill  to 
inform  any  of  the  defendants  that  more  than  six  years 
arrears  of  interest  is  sought  against  them,  or  any  of 
them :  there  is  no  allegation  to  take  the  case  out  of  the 
ordinary  rule.  Still,  I  think  I  ought  not  to  conclude 
the  mortgagee  upon  this  point. 
35 — VOL.  XIX.  GR» 
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1872.  The  property  consists  of  100  acres  of  land  in 
"~v — J  Mulmer,  and  it  is  not  suggested   that   it  would  be 

Taylor  '  fe& 

[  v:  advisable  to  sell  a  part  only  to  satisfy  the  -mortgage 
debt.  The  plaintiff  asks  for  an  immediate  sale.  I  see 
no  reason  for  this  ;  the  sale  will  be  in  case  of  default  at, 
the  usual  time  ;  and,  in  the  event  of  more  being  realized 
than  will  be  sufficient  to  pay  the  mortgage  debt,  interest 
for  six  years,  and  costs,  the  mortgagee  can  apply  to 
have  so  much  of  the  excess  paid  out  to  him  as  would 
represent  the  value  of  the  estate  of  the  tenant  by  the 
courtesy  in  such  excess. 


Smith  v.  Redford. 


Accounts  stated — Principal  and  agent — Statute  of  Limitations. 

Accounts  were  delivered  in  1862  and. 1865  by  a  trustee  and  agent  to 
bis  principal,  and  the  confidential  relationship  existed  for  upwards 
of  two  years  after  the  latter  account  had  been  rendered  : 

Held,  under  the  circumstances,  that  these  accounts  were  not  binding 
on  the  principal  as  stated  accounts. 

A  deputy  registrar  did  business  for  many  years  as  a  conveyancer,  for 
his  own  benefit,  with  the  knowledge  of  the  registrar,  and  without 
objection  by  him  : 

Held,  that  the  registrar  could  not  afterwards  claim  the  profits. 

The  deputy  was  said  to  have  searched  the  title  in  these  cases  for  the 
parties,  and  not  to  have  given  to  the  registrar  credit  for  the  search,  or 
made  any  charge  for  it  to  the  parties  ;  the  registrar  not  appearing 
to  have  been  aware  of  this  practice,  the  deputy  was  held  charge- 
able with  the  ordinary  search  fee,  as  the  registrar's  share  of  the 
transaction. 

It  was  said  that  the  deputy  had  not  charged  other  parties  with  all  the 
fees  which  the  law  allowed  ;  but  the  Court  considered  him  not  liable 
to  the  registrar  for  these  fees  where  the  omission  to  make  the  charge 
was  not  in  view  of  any  personal  advantage  to  the  deputy  himself. 

The  Statute  of  Limitations  was  held  to  be  no  bar  to  the  claims  of  the 
principal  in  respect  of  these  and  other  transactions  between  them. 


Hearing  at  Stratford. 
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Mr.  Snelling  and  Mr.  War dr ope,  for  the  plaintiff.  1872. 

Smith 

Mr.  S.  Blake  and  Mr.  Idington,  for  the  defendant.  Redfor<i 

Mo  WAT,  V.  C. — The  original  bill  in  this  cause  was  July  nth. 
filed  by  William  Smith,  registrar  of  the  County  of 
Perth  j  and,  he  having  afterwards  died,  the  suit  was 
revived  by  his  widow,  she  being  his  devisee  and  execu- 
trix. The  defendant  was  the  deceased's  deputy  from 
1853,  to  some  time  in  1867  ;  the  defendant  managed 
the  affairs  of  the  registry  office ;  and,  with  assistance,  of 
clerks  paid  by  Smith,  did  all  the  work  of  the  office,  with- 
out Smith's  personal  interference  ;  received  all  the  fees 
for  Smith's  benefit  ;  and  was  paid  for  these  services  by 
a  salary.  During  all  this  period,  Smith  was  greatly 
embarrassed  in  consequence  of  indorsations,  and  other- 
wise ;  and  the  defendant  assisted  him  to  a  large  extent 
in  his  difficulties  by  indorsing  his  paper;  by  advancing  or 
raising  money  for  him ;  and  by  attending  to  his  financial  judgment, 
affairs  generally.  In  the  course  of  these  transactions, 
Smith's  property  became  vested  in  the  defendant  ; 
the  defendant  held  also  a  number  of  judgments  which 
had  been  recovered  against  Smith,  and  had  been  bought 
for  his  benefit  by  the  defendant.  By  these  means  the 
defendant  appears  to  have  always  been  largely  in  ad- 
vance for  money  paid  for  Smith's  use.  During  the  early 
years  of  their  connection  they  used  to  have  frequent 
settlements  of  their  accounts,  and  to  sign  the  accounts 
in  testimony  of  their  being  settled.  The  last  settlement 
of  this  kind  was  in  1858.  Between  that  time  and  Octo- 
ber, 1867,  the  defendant  rendered  accounts  thrice,  viz., 
in  1862,  1865,  and  1867;  and  one  question  in  the  cause 
is,  whether  these  were  stated  accounts.  The  last  of  them 
was  rendered  after  the  defendant  had  ceased  to  be 
deputy.  In  October,  1867,  Smith  executed  a  mortgage 
to  the  defendant,  the  consideration  for  which  is  another 
of  the  matters  in  question. 

I  think  that  the  mortgage  was  given  for  the  specific 
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1872.  sums  mentioned  by  Smith  in  one  of  his  depositions  ;  and 
that  the  whole  of  it  was  payable  according  to  the  tenor 
and  effect  of  the  mortgage.  The  judgments  which  the 
defendant  had  bought  before  decree  in  the  Chancery  suit 
of  Fisken  v.  Smith,  he  must  be  taken  to  have  bought  for 
Smith's  benefit ;  and  he  is  entitled  as  against  Smith  to 
the  sums  which  the  defendant  actually  paid  for  these 
judgments  with  interest  at  eight  per  cent.  The  judg- 
ments bought  subsequently,  the  defendant  must  be  taken 
to  have  bought  as  any  stranger  might ;  and  he  is  to  be 
entitled  to  the  sums  due  on  them  to  the  creditors. 


Then  as  to  the  three  accounts  ;  I  think  it  clear  that 
the  account  rendered  in  1867  was  not  accepted  by 
Smith  as  correct ;  and  never  became  binding  on  him 
as  a  stated  account.  As  to  the  two  preceding  accounts, 
I  have  arrived  at  the  same  conclusion,  after  repeatedly 
perusing  and  comparing  the  defendant's  answer  (which 
is  not  technically  evidence  in  his  favour)  and  the 
depositions  of  Smith,  which,  for  want  of  other  evidence, 
the  defendant  has  found  himself  obliged  to  put  in  as 
part  of  his  own  proofs.  I  have  also  carefully  examined 
the  exhibits  which  were  put  in.  My  conclusions  may 
do  injustice  to  the  defendant,  and  they  may  not  be 
such  as  I  would  have  arrived  at  if  the  defendant 
had  been  at  liberty  by  the  rules  of  evidence  to  be 
a  witness  on  his  own  behalf,  instead  of  being  obliged 
to  rely  to  a  large  extent  on  the  depositions  of  the 
opposite  party,  who  is  now  dead  ;  but  this  is  a  hard- 
ship which  there  is  no  avoiding. 


Judgment. 


Upon  the  materials  which  are  before  me,  I  think 
that  I  must  infer,  that  these  accounts  were  not  pre- 
pared or  rendered  by  the  defendant  as  full  or  per- 
fectly correct  accounts  ;  that  they  were  made  up  in 
consequence  of  Smith's  request  for  accounts ;  that 
they  were  given  to  Smith  as  containing  a  certain 
amount  of  information,  subject  to  future  examination, 
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correction,  and  settlement  by  both  parties ;  and  that  1872. 
some  items  were  objected  to  by  Smith  at  the  time.  v""^^"~ 
The  number  or  extent  of  the  objections  does  not  dis-  _  x-  * 

°  Reaiorct. 

tinctly  appear  ;  and  there  is  no  independent  evidence  to 
support  the  defendant's  allegation  as  to  their  subsequent 
abandonment.  Smith,  in  making  certain  objections,  did 
not,  according  to  his  own  depositions,  profess  to  be  going, 
and  did  not  consider  himself  as  going,  into  every  item 
which  might  in  his  view  have  needed  explanation  or  cor- 
rection ;  he  stated  in  his  depositions,  that  there  were 
various  omissions  which  he  did  not  specify  to  the  defen- 
dant, but  which  he  thought  he  might  complain  of,  and 
which  he  did  not  mean  then  to  abandon,  though  he  might 
abandon  them  ultimately.  I  do  not  feel  at  liberty  in  view 
of  the  whole  case,  to  reject  these  statements;  and  I  think 
that  I  ought  to  infer  from  the  materials  in  evidence,  that 
it  was  understood  between  the  defendant  and  Smith, 
though  not  stated  in  so  many  words  by  either,  that  the 
accounts  in  question  were  to  remain  open  to  be  adjusted  judgment, 
when  the  parties  should  come  to  a  settlement  of  them, 
as  in  1858  and  previous  years  ;  that  when  these  accounts 
were  delivered,  they  were  not  fully  gone  into,  because  of 
the  confidential  relations  of  the  parties  to  one  another, 
which  were  thought  not  to  render  it  necessary  that  this 
should  be  done  immediately;  and  because,  in  their  rela- 
tions to  Smith's  creditors,  a  conclusive  and  complete  set- 
tlement of  the  accounts  was  thought  to  be  difficult,  and 
perhaps  inexpedient ;  that  no  such  settlement  was  come  to 
afterwards  ;  and  that  to  hold,  after  the  confidential  rela- 
tions of  the  parties  had  ceased,  that  the  accounts 
rendered  were  stated  accounts,  and  binding  on  Smith 
as  such,  would  have  been  a  surprise  on  him,  and  would 
not  be  in  accordance  with  the  mutual  understanding  and 
expectation  of  the  parties  theretofore. 

While  I  have  thus  arrived  at  the  conclusion  that  there 
has  not  been  since  1858  what  can  technically  be  called 
a  "stated  account,"  it  is  proper  to  add  that  Smith's 
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1872.  various  depositions  contain  such  admissions  in  regard  to 
"~r^  the  substantial  accuracy  of  the  three  accounts,  that,  in 

Smith  ,         ,        .  ,        n'/r  -•• 

v.      taking  the  account  under  the  decree,  the  Master  ought 

Redford.  &  .  .   '       .  &. 

to  regard  the  accounts,  m  connection  with  those  admis- 
sions, as  considerable  evidence  in  the  defendant's  favor, 
except  at  all  events  in  regard  to  the  particulars  which 
Smith  expressly  mentioned  on  oath  to  be  wrong.  The 
effect  of  so  treating  the  accounts  will  not  be  very 
different  from  holding  the  accounts  to  have  been  stated, 
but  to  be  subject  to  be  surcharged  and  falsified  by  the 
plaintiff.  I  think  that,  on  the  evidence  before  me, 
neither  party  has  any  equity  to  a  greater  advantage  than 
this  way  of  viewing  the  matter  will  give  him. 

Some  of  the  omissions  and  errors  which  Smith  had  men- 
tioned in  his  examination  were  the  subject  of  evidence 
and  argument  at  the  hearing.  Thus,  he  had  claimed  the 
profits  of  certain  agencies  which  the  defendant  had  held 
judgment,  while  he  was  Smith's  deputy  ;  this  claim  the  plaintiff's 
counsel  abandoned  at  the  hearing.  The  plaintiff  claimed, 
also,  the  profits  of  conveyancing  which  the  defendant 
did  during  the  same  period,  and  which  amounted  to  a 
large  sum  ;  but  I  think  that  Smith's  conduct  amounted 
to  such  acquiescence  in  the  defendant's  doing  this  busi- 
ness for  his  own  benefit,  that  the  claim  is  not  now  main- 
tainable. It  was  said  that  the  defendant  had  searched 
the  titles  in  these  cases  for  the  parties,  but  had  given 
no  credit  for  his  searches,  and  had  not  made  to  the 
parties  any  charge  for  them.  It  does  not  appear  that 
Smith  was  aware  of  this  practice ;  and  the  defendant 
seems  chargeable  with  the  ordinary  search  fee  as  Smith's 
share  of  each  transaction.  If  he  received  any  fees  for 
which  he  omitted  to  give  credit,  there  is  no  reason  why 
he  should  not  be  charged  with  these.  As  to  fees  charge- 
able but  not  collected  or  charged  by  the  defendant,  I  do 
not  think  that  the  defendant  should  be  charged  with 
these  where  the  omission  had  not  in  view  any  personal 
advantage  to  himself. 
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There  was  also  discussed  a  question  as  to  the  profit  1872. 
on  a  purchase  made  by  the  defendant  of  a  lot  in  Strat- 
ford, which  had  belonged  to  Smith,  and  was  bought  by 
the  defendant  at  a  tax  sale  in  September,  1866,  and  sold 
by  him  at  a  profit  in  January  following.  Considering 
the  relations  of  the  parties  at  the  time  of  the  purchase, 
their  relations  and  dealings  for  thirteen  years  previously, 
and  the  subsequent  admissions  sworn  to  have  been  made 
by  the  defendant  in  reference  to  his  purpose  in  this 
transaction,  I  think  that  he  must  be  taken  to  be  account- 
able for  the  profit  made  upon  it. 

The  defendant's  counsel  argued  that  the  Statute  of 
Limitations  was  a  bar  to  the  plaintiff's  claims,  or  some 
of  them  ;  but  the  cases  cited  for  the  plaintiff  are  suffi- 
cient to  shew  the  contrary  (a). 

The  decree  will  contain  a  declaration  of  my  opinion 
as  to  the  mortgages,  judgments,  agencies,  conveyancing,  Judgment 
and  Stratford  purchase  ;  and  that  the  accounts  of  1862, 
1865,  and  1867,  were  not  stated  and  settled  accounts ; 
and  will  direct  that  subject  to  these  declarations  an 
account  be  taken  of  the  dealings  and  transactions 
between  the  parties  since  the  last  account  stated  in 
1858  ;  reserving  further  directions  and  costs. 


(a)  Burdick  v.  Garrick,  L.  R.  5  Chan.  App.  233  ;  Brittlebank  v. 
Goodwin,  L.  B.  5  Eq.  545 ;  Obee  v.  Bishopp,  1  DeG.  F.  &  J.  at  142. 
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1872. 

1 — y — '  Lovell  v.  Gibson. 

Decree  against  personal  representative — Rights  of  heirs. 

For  the  purposes  of  an  execution  against  lands,  heirs  are  prima  facie 
bound  by  a  judgment  against  the  executor  or  administrator  of  their 
ancestor  in  the  same  way  as  next  of  kin  are  bound;  and,  although 
they  are  not  entitled  as  of  course  to  have  the  issues  tried  over  again, 
still  it  is  open  to  them  to  shew,  not  only  fraud  and  collusion,  but  that 
the  judgment  or  decree,  though  proper  against  the  defendant,  was 
in  respect  of  a  matter  for  which  the  heirs  were  not  liable. 

The  assets  of  a  deceased  person  are  not  liable  for  debts  incurred  by  an 
executor  or  administrator  in  continuing  the  trade  or  business  of  the 
deceased. 

Heirs,  being  also  next  of  kin,  who  had  been  parties  to  the  continuing  of 
the  business  of  the  deceased  with  his  assets  and  those  of  his  partner, 
were  held  precluded  from  objecting  to  payment  by  the  estate  of  the 
losses  incurred  in  continuing  the  business. 

This  was  a  motion  for  an  injunction,  in  a  suit  by  the 
statement,  heirs  of  James  Lovell,  deceased,  to  stay  execution 
against  the  lands  of  the  deceased  in  the  hands  of  his 
administratrix,  Anne  Lovell,  to  enforce  payment  of  a 
sum  found  in  Gibson  v.  Lovell  to  be  due  by  Mrs.  Lovell 
to  Mrs.  Gibson.  The  motion  was  rested  on  the  ground, 
that  the  amount  which  Anne  Lovell  had  been  ordered 
to  pay,  consisted,  in  part,  of  a  liability  for  which  she 
alone  was  responsible,  and  with  which  it  was  argued 
that  the  real  estate  or  the  heirs  could  not  be  charged. 

This  liability  was  for  the  use  of  the  plant  of  the  part- 
nership business  of  Lovell  $  Gibson  after  the  death  of 
the  partner  James  Lovell.  The  property  was  in  posses- 
sion of  the  deceased  at  the  time  of  his  death,  under  an 
order  of  the  Court,  dated  20th  January,  1868,  author- 
ising him  to  manage  and  carry  on  the  business  until  a 
Receiver  should  be  appointed  by  the  Master.  Lovell 
had  offered  to  pay  a  rent,  but  the  offer  had  not  been 
accepted  ;  and  at  the  time  of  hi3  death  he  was  in  posses- 
sion, and  was  liable  to  account  for  all  his  receipts.  He  died 


Gibson. 


Judgment. 
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intestate  a  few  months  after  the  making  of  the  order;  1872. 
his  widow  took  possession  after  his  death,  and  she  carried 
on  the  business  in  the  name  of  Anne  Lovell  $  Co.,  for  the 
exclusive  benefit  of  herself  and  her  family,  as  she  intended 
and  supposed;  Robert  Lovell,  her  eldest  son,  acted  as  her 
agent  in  this ;  and  two  of  her  other  sons  assisted  in  the 
business.  Robert  also  attended  on  her  behalf  to  the  suit 
of  Gibson  v.  Lovell ;  and  he  succeeded  in  effecting  con- 
siderable delay  in  the  appointment  of  a  Receiver. 

Mr.  Fitzgerald,  for  the  motion. 
Mr.  Hodgins,  contra. 

Mo wat,  V.  C. — Having  reference  to  27  Victoria, 
chapter  16,  it  must  now  be  held,  I  think,  that,  for  the 
purpose  of  an  execution  against  lands,  heirs  are  prima 
facie  bound  by  a  judgment  against  the  executor  or  admin- 
istrator of  their  ancestor,  in  the  same  way  as  next  of  kin 
are  bound.  After  such  a  judgment,  I  think  that  heirs  are 
not  entitled  as  of  course  to  have  the  issues  tried  over 
again  ;  but  I  think  it  is  open  to  them  to  shew,not  only 
fraud  and  collusion,  but  that  the  judgment  or  decree, 
though  proper  against  the  executor  or  administrator,  was 
in  respect  of  a  matter  for  which  the  heirs  were  not  liable. 

The  assets  of  a  deceased  person  are  not  liable  for 
debts  incurred  by  an  executor  or  administrator  in  con- 
tinuing the  deceased's  trade  ;  and  the  present  case  seems 
identical  in  principle  with  those  cases  in  which  that 
doctrine  has  been  held  (a).  So,  if  an  executor  or  adminis- 
trator were  sued  at  law  for  the  use  of  chattels  by  him- 
self, the  action  would  have  to  be  against  him  personally, 
and  a  count  for  the  like  use  of  the  same  chattels  by  the 
testator  or  intestate  in  his  lifetime  could  not,  I  appre- 
hend, be  joined  in  the  action.    James  LovelVs  whole 


(a)  See  Williams  on  Executors,  6th  ed.  1655  et  seq.  and  cases  there 
collected. 
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1872.  estate  is  liable  for  his  acts,  and  for  the  return  of  the 
chattels  in  proper  condition  ;  but  not,  so  far  as  I  can  see, 
for  any  additional  sum  as  the  price  of  the  use  of  them 

Gibson.  J  r 

by  the  executor  or  administrator  personally. 

It  was  argued  that  three  of  the  sons  were  so  far  parties 
to  the  continuing  of  the  business  by  Mrs.  Lovell,  that 
they  are  bound.  The  case  is  much  stronger  in  this 
respect  against  Robert  Lovell  than  against  any  of  the 
other  plaintiffs.  The  chattels  were  the  partnership 
property  of  the  deceased  and  Mrs.  Gibson  ;  and  if  the 
business  was  carried  on  with  the  concurrence  and  aid  of 
any  of  the  heirs  and  next  of  kin  while  of  age,  the  benefit 
of  it  perhaps  being  taken  by  themselves,  as  well  as  by 
the  rest  of  the  family,  I  do  not  see  that,  in  a  settlement 
between  them  and  their  mother  of  the  personal  assets, 
judgment,  these  children  could  say  (except  on  some  special  ground) 
that  her  carrying  on  the  business  was  wrongful ;  and  if 
not  able  to  take  that  ground  as  against  their  mother,  I 
do  not  see  that  they  can  take  it  against  Mrs.  Gibson  in 
the  present  case.  This  ground  of  defence  does  not  apply 
to. the  infant  plaintiffs. 

I  think  that  the  conduct  of  the  adults  is  proper  for 
further  investigation  ;  and  that  an  opportunity  must  be 
given  to  ascertain  the  amount  by  which  the  sum  must  be 
reduced  as  against  the  infant  heirs,  and  as  against  all  or 
any  of  the  other  plaintiffs.  An  injunction  will  therefore 
go  until  further  order. 
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Cronk  v.  Cronk. 

Alimony — Desertion — Right  to  vacate  decree. 

A  husband,  against  whom  his  wife  has  obtained  alimony,  on  the  ground 
of  desertion,  is  not  entitled,  as  of  right,  to  have  the  decree  vacated 
or  suspended,  on  his  afterwards  offering  to  receive  and  maintain 
her. 


1872. 


This  was  a  suit  for  alimony.  It  was  heard  at  Belle- 
ville, in  October,  1871.  Mr.  S.  Blake  and  Mr.  Dickson, 
being  counsel  for  the  plaintiff,  and  Mr.  Wallbridge, 
Q.  C,  for  the  defendant.  Afterwards  negotiations  took 
place  for  a  settlement  of  a  separate  maintenance,  but 
these  falling  through,  the  Vice  Chancellor  (Mowat)  on 
the  5th  April,  1871,  pronounced  the  following  judgment : 

Mowat,  V.  C— This  is  a  suit  for  alimony.  The  bill 
charges  the  husband  with  cruelty  and  illtreatment  of  Judgment, 
his  wife,  and  with  having  at  length  deserted  her  in  Octo- 
ber, 1869.  They  were  married  in  or  about  1841,  and 
have  four  children  :  two  daughters  who  are  married,  and 
two  sons,  both,  I  believe,  minors.  The  evidence  shews 
that  the  parlies  have  had  a  very  unhappy  married  life  ; 
the  husband  is  sober,  intelligent,  and  industrious,  and  he 
has  a  faculty  for  accumulating  property ;  but  he  is  also 
morose,  harsh,  illtempered,  jealous,  and  niggardly.  He 
seems  to  have  contracted  early  a  dislike  to  his  wife,  and 
to  have  treated  her  with  habitual  unkindness,  and  occa- 
sionally with  such  cruelty  as  would  have  entitled  her  to 
a  separate  maintenance  ;  but  she  continued  to  live  with 
him  notwithstanding  his  illtreatment ;  and  may  therefore 
be  said  to  have  condoned  the  acts  of  cruelty  which  are 
now  brought  forward.  The  alleged  desertion  was  in 
October,  1869.  In  their  early  married  life  they  had 
lived  with  their  family  in  Belleville.  In  1859  or  1860 
they  removed  to  a  farm,  the  property  of  the  husband,  a 
few  miles  from  town  ;  and  the  farm  was  their  family  home 
until  October,  1869.  For  some  time  before  that  date,  how- 
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1872.  ever,  most  of  the  husband's  time  had  been  spent  in  Belle- 
ville; he  went  out  to  his  family  about  once  a  week  only;  and, 
in  case  he  stayed  there  overnight,  he  and  his  wife  occupied 
separate  bedrooms.  In  October  the  farm  ceased  to  be  even 
his  nominal  home  ;  and  from  that  time  his  answer  admits 
that  he  has  not  cohabited  with  his  wife.  He  says  that  this 
was  her  own  act,  that  he  had  determined  on  living  in 
Belleville,  and  that  she  refused  to  go  with  him.  Of  that 
refusal,  however,  there  is  no  evidence.  He  made  no 
preparation  for  her  in  town  ;  and  there  is  no  proof  that, 
until  long  after  the  filing  of  the  bill,  he  ever  communi- 
cated to  •  her  his  wish  or  willingness  that  she  should 
accompany  him  to  a  home  there ;  on  the  other  hand,  there 
is  reliable  evidence  that  as  late  as  June,  1870,  after  eight 
months  of  separation,  he  asserted  to  their  son-in-law,  who 
was  endeavouring  to  adjust  matters  between  them,  that 
he  never  would  live  with  her  again.  There  is  other 
evidence  to  the  same  effect.  I  have  no  doubt  that  the 
judgment  determination  which  he  so  expressed  was  his  fixed  reso- 
lution at  the  time,  and  had  been  so  since  the  previous 
October.  The  defendant  makes  by  his  answer  some 
counter  charges  against  the  plaintiff,  but  he  has  estab- 
lished nothing  which  justifies  his  illtreatment  of  her 
while  they  lived  together,  or  his  desertion  of  her.  He 
professes  to  be  willing  that  she  should  now  live  with 
him  again ;  but  I  have  no  doubt,  in  view  of  the  whole 
evidence,  that  the  profession  is  a  pretence,  the  sole  pur- 
pose of  which  is  to  avoid  a  decree  for  alimony  :  he  does 
not  profess  to  have  any  affection  for  her,  or  any  desire 
for  her  society.  After  all  that  has  occurred,  if  it  were 
in  my  power  to  require  them  to  live  together,  I  do  not 
think  I  would  be  justified  in  employing  it  to  subject  his 
wife  to  the  misery  which  a  compulsory  renewal  of  cohabi- 
tation would  put  it  in  his  power  to  inflict  upon  her. 
There  will  be  the  usual  decree  for  alimony,  with  costs. 

On  the  2nd  January,  1872,  the  Master  made  his  report, 
against  which  the  defendant  appealed. 
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The  defendant  also  filed  a  petition  stating  that  he  was  1872. 
ready  and  willing  and  anxious  to  receive  his  wife,  and  to 
support  and  treat  her  as  such  ;  that  he  had  got  a  house  Cr^b 
ready  for  them  to  occupy  :  and  that  the  plaintiff  refused  to 
return  to  him.  He  prayed  that  the  decree  might  there- 
fore be  set  aside  and  vacated,  or  might  be  suspended-  as 
long  as  the  plaintiff  wrongfully  refused  to  return  to 
him. 


The  appeal  and  the  petition  came  on  for  argument  on 
the  26th  June,  1872. 

Mr.  Crooks,  A.  G.,  and  Mr.  S.  Blake,  Q,  C,  for  the 
appeal  and  in  support  of  the  petition. 

Mr.  Moss,  Q.  0.,  contra. 

*  Mowat,  V.  C. — On  the  evidence  filed  for  and  against  July  nth. 
this  petition,  I  am  of  the  opinion  which  I  expressed  on 
the  evidence  given  at  the  hearing  of  the  cause,  that,  if  it  Judgment, 
were  in  my  power  to  compel  the  plaintiff  to  return  to  the 
defendant,  I  would  not  as  a  matter  of  discretion  be  justi- 
fied in  exercising  the  power.    The  affidavits  now  before 
me  greatly  strengthen  the  reasons  for  that  conclusion. 
If  the  question  were  for  the  discretion  of  the  Court,  there 
would  have  to  be  considered,  not  merely  the  fact  of 
desertion,  but  also  the  husband's  previous  conduct  to  his 
wife,  including  acts  of  cruelty  which  may  have  been 
condoned. 


But  it  was  argued  by  counsel  for  the  petition,  that 
the  defendant  has  an  absolute  right  to  have  the  decree 
rescinded  or  suspended,  now  that  he  is  willing  to  have 
his  wife  live  with  him  again  ;  that  it  is  not  even  a  matter 
for  the  discretion  of  the  Court. 


The  right  of  a  wife  to  alimony  on  the  ground  of  deser- 
tion is  not  recognised  in  English  law ;  alimony  being 
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1872.  granted  in  England  as  incident  only  to  a  decree  obtained 
^■y—'  by  her  against  her  husband  for  a  divorce.     By  the 

Cronk        J  °  J 

erlnk  Chancery  Act  of  1837  the  Court  received  the  like  juris- 
diction, "  in  all  cases  of  claims  for  alimony,  that  is  exer- 
cised and  possessed  by  any  ecclesiastical  or  other  Court 
in  England;"  and  Vice  Chancellor  Jameson  held  that  this 
enactment  gave  to  the  Court  jurisdiction  to  decree  ali- 
mony in  certain  cases  in  which  there  had  been  no  divorce, 
and  though  the  Court  had  no  power  to  grant  a  divorce ; 
and  the  Court,  as  afterwards  reconstituted,  held  the 
doctrine  so  laid  down  and  acted  upon  to  have  become  bind- 
ing on  the  Court  (a).  But  the  decree  in  this  case  was 
made  under  the  authority  of  an  enactment  first  intro- 
duced by  20th  Victoria,  chapter  fifty-six,  section  two, 
and  afterwards  embodied  in  the  Consolidated  Statutes 
Upper  Canada,  chapter  twelve,  section  twenty-nine.  The 
section  in  the  Consolidated  Statute  sets  at  rest  the 

• 

questions  raised  as  to  the  construction  of  the  enactment 
Judgment,  respecting  alimony  in  the  Act  of  1837.  Its  terms  are 
these  :  "  The  Court  shall  have  jurisdiction  to  decree 
alimony  to  any  wife  who  would  be  entitled  to  alimony 
by  the  law  of  England ;  or  to  any  wife  who  would  be 
entitled  by  the  law  of  England  to  a  divorce,  and  to  ali- 
mony as  incident  thereto  ;  or  to  any  wife  whose  husband 
lives  separate  from  her  without  any  sufficient  cause  and 
under  circumstances  which  would  entitle  her  by  the  law 
of  England  to  a  decree  for  restitution  of  conjugal  rights  ; 
and  alimony  when  decreed  shall  continue  until  the 
further  order  of  the  Court." 


Now  alimony  in  cases  of  divorce  for  cruelty  in 
England  does  not  determine  when  the  husband  promises 
amendment,  however  sincere  the  Court  may  think  the 
promise.  In  England  when  a  wife  has  once  become 
entitled  to  permanent  (as  distinguished  from  interim) 
alimony  from  her  husband's  estate,  she  retains  the  right 


(a)  See  Soules  v.  Scules,  2  Gr.  299;  Severn  v.  Severn,  3  Gr.  431. 
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to  it  until  she  surrenders  it,  or  forfeits  it  by  misconduct;  1872. 
and  I  perceive  no  reason  of  interpretation  or  policy  for 
holding  a  different  rule  applicable  to  a  case  like  the 
present. 

The  Legislature  of  this  country  has  never  thought  fit 
to  enable  a  husband  or  wife  to  obtain  a  decree  for 
"restitution  of  conjugal  rights  ;  "  and  what  the  defend- 
ant would  not  be  entitled  to  the  process  of  the  Court  for 
compelling  directly,  I  do  not  see  on  what  principle  he 
should  be  entitled  to  demand  as  of  right  an  order  for 
compelling  indirectly.  The  policy  of  tfie  Legislature 
here  has  been  to  leave  a  return  to  cohabitation  to  the 
influence  of  the  natural  and  moral  considerations  which 
may  affect  the  conduct  of  the  parties. 

If  the  defendant  really  wishes  to  be  reconciled  to  his 
wife,  for  any  other  purpose  than  the  contemptible  one  of 
getting  rid  of  the  small  allowance  which  the  Master  has  judgment, 
made  to  her  (and  which  is  a  mere  bagatelle  to  a  man  of 
the  defendant's  proved  wealth),  let  him  obtain  his  wife's 
consent  to  return  to  him  ;  let  him  withdraw  the  foul 
aspersions  which  he  has  cast  upon  her,  and  did  not 
attempt  to  prove  ;  and  let  him  offer  to "  give  a  binding 
stipulation  that  her  little  allowance  shall  not  be  imperilled 
or  lost  by  her  acceding  to  his  professed  wishes,  but  shall 
be  continued  notwithstanding  the  renewal  of  cohabita- 
tion. But  for  the  Court  to  attempt,  after  all  that  has 
passed  between  these  parties,  to  compel  the  wife's  return 
by  vacating  the  decree  which  she  has  obtained,  would  be 
a  gross  injustice  which  I  think  that  there  is  no  law 
entitling  the  defendant  to  demand. 

With  respect  to  the  appeal  from  the  report  ;  the 
decree  directed  the  Master  to  find  what  arrears  were 
due  ;  still,  as  it  turned  out  that  there  had  been  no 
order  for  interim  alimony,  andas  therefore,  according  to 
the  authority  of  Soules  v.  Soules  {a),  there  could  be  no 
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arrears,  the  report,  so  far  as  it  allowed  arrears  as  from  a 
date  antecedent  to  decree,  must  be  varied.  The  report 
is  not  clear  as  to  whether  the  Master  meant  to  give  $850 
until  the  further  order  of  the  Court ;  or  $850  for  two 
years  only,  and  $650  afterwards,  subject  to  the  order  ,of 
the  Court.  Having  ascertained  that  the  Master  intended 
the  latter,  viz.,  $850  for  two  years  only,  and  $650  after- 
wards, the  order  on  the  appeal  will  be  so  expressed. 
The  evidence  affords  no  reason  for  diminishing  the  very 
moderate  annual  sum  which  the  Master  intended. 

The  plaintiff'  is  entitled  to  her  costs  of  the  petition 
and  appeal  as  between  solicitor  and  client.^ 


MULHOLLAND  V.  MERRIAM. 

Trustee  and  cestui  que  trust— Informal  instrument  creating  trust — Parties. 

J  31,  by  an  informal  instrument  purported  to  assign  to.his  son-in-law 
all  his  estate  real  and  personal,  "  with  notes  and  accounts  on  con- 
dition that  he  pay  his  heirs  in  the  manner  following"  and  the 
instrument  then  proceeded  to  direct  the  payment  to  certain  of  the 
assignor's  children  and  grand-children  of  the  sum  of  $400  each ; 
the  instrument  also  contained  an  agreement  on  the  part  of  the  son- 
in-law  in  the  following  terms  "the  said  W  M  hereby  becomes 
bound  to  pay  the  above  mentioned  sums  to  the  parties  therein 
named  at  the  time  of  the  decease  of  the  said  J  31,  or  as  soon  after 
as  can  conveniently  be  done." 

Held,  that  the  effect  of  these  stipulations  in  the  instrument  was  to 
entitle  each  of  the  beneficiaries  to  file  a  bill  in  his  own  name  after 
the  death  of  J  31  to  enforce  payment  of  the  $400  coming  to  him  ; 
and  that  an  objection  taken  at  the  hearing  that  a  personal  represen- 
tation of  J  i/was  a  necessary  party  to  the  suit,  was  not  sustainable. 

The  instrument  upon  which  the  present  suit  was 
founded  was  in  the  following  terms  : 

44  Know  all  men  by  these  presents  that  William 
Merriam  is  held  and  firmly  bound  unto  John  Mulholland 
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in  the  penal  sum  of  four  hundred  dollars,  of  lawful  1872. 
money  of  Canada,  to  be  paid  to  the  said  John  Mulhol-  ^rTv 

J  '  r  ■  Mulholland 

land,  or  to  Joshua  Mulholland.  of  the  township  of  „  ▼• 

r  Merriam. 

North  Norwich,  and  county  of  Oxford,  his  attorney ; 
for  which  payment  well  and  truly  to  be  made,  he  hereby 
binds  himself,  his  heirs,  executors,  and  administrators, 
for  ever.  Sealed  with  his  seal,  dated  this  sixth  day  of 
November,  in  the  year  of  our  Lord  one  thousand  eight 
hundred  and  sixty  eight. 

"  The  conditions  of  the  above  written  bond  or  obliga- 
tion are  as  follows  :  To  wit — He,  the  said  John  Mulhol- 
land,  hereby  assigns  his  real  estate  and  personal 
property,  together  with  notes  and  accounts,  to  the  said 
William  Merriam,  on  condition  that  he  pay  his  heirs  in 
the  manner  following,  namely :  To  his  son  Joshua 
Mulholland,  the  sum  of  four  hundred  dollars ;  to  his 
son  John  L.  Mulholland,  the  sum  of  fouV  hundred 
dollars  ;  to  his  son  William,  the  sum  of  four  hundred 
dollars ;  to  his  son  George  £.,  the  sum  of  four  hun-  statement, 
dred  dollars;  to  his  daughter  Margaret,  the  sum  of 
four  hundred  dollars ;  to  his  daughter  Elizabeth,  the 
sum  of  four  hundred  dollars ;  to  his  daughter  Susan, 
the  sum  of  four  hundred  dollars ;  to  John  Hilborn,  son 
of  my  daughter  Mary,  the  sum  of  four  hundred  dollars ; 
to  the  children  of  my  daughter  Nancy,  deceased,  the 
sum  of  four  hundred  dollars,  equally  divided  between 
them ;  and  to  the  children  of  my  daughter  Jane 
deceased,  the  sum  of  four  hundred  dollars,  also  equally 
divided. 

"  The  said  William  Merriam  hereby  becomes  bound 
to  pay  the  above  mentioned  sums,  to  the  parties  herein 
named  at  the  time  of  the  decease  of  the  said  John 
Mulholland,  or  as  soon  after  as  can  conveniently  be 
done. 

"He,  the  said  William  Merriam,  hereby  becomes 
bound  to  provide  a  comfortable  maintenance  for  the  said 
John  Mulholland  during  his  natural  life ;  and  to  pay 
him  the  sum  of  twenty-five  dollars  per  annum,  besides 
37— vol.  xix.  m. 
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1872.  paying  his  doctor's  bill,  funeral,  and  all  other  reasonable 
v*~v~"'/  expenses.    Provided  always,  that  should  he,  the  said 

Mulholland       r  .  . 

v-.      John  Mulholland.  choose  to  live  with  any  of  his  other 

Mernam.  7  * 

sons  or  daughters,  he,  the  said  William  Merriam,  hereby 
becomes  bound  to  pay  to  the  said  son  or  daughter  a 
reasonable  amount,  for  his  maintenance,  and  in  case  of 
any  disagreement  with  regard  to  the  same,  it  shall  be 
decided  by  two  disinterested  parties,  one  of  whom  shall 
be  chosen  by  the  said  son  or  daughter,  and  the  other  by 
the  said  William  Merriam. 

"  The  above  agreement  shall  continue  in  full  force, 
without  any  alteration  or  abatement  whatsoever.  Then 
the  said  bond  or  obligation  to  be  void,  otherwise  to  be 
and  remain  in  full  force." 


The  instrument  was  executed  by  both  the  parties, 
Mulholland  and  Merriam,  and  witnessed  by  Philip 
Cfreen  and  Wesley  Merriam. 

The  cause  came  on  for  the  examination  of  witnesses 
and  hearing,  at  the  sittings  of  the  Court  at  Brantford. 


Mr.  A.  Hardy,  for  the  plaintiff. 
Mr.  E.  B.  Wood,  for  the  defendant. 


Strong,  V.  C.— About  the  6th  of  November,  1868, 
John  Mulholland  being  possessed  of  a  considerable 
amount  in  money  and  securities,  the  proceeds  of  the 
sale  of  his  farm  and  also  of  some  other  property, 
executed  an  instrument  in  a  very  peculiar  form.  This 
document,  which  was  prepared  by  Philip  Green,  a 
schoolmaster,  residing  in  the  neighbourhood  of  the 
defendant,  may  be  thus  described.  The  first  part  of 
it  purports  to  be  a  bond  by  the  defendant  to  John 
Mulholland  in  the  penal  sum  of  $400.  What  is  declared 
to  be  the  condition  is  as  follows:  John  Mulholland 
purports  thereby  to  assign  to  the  defendant "  all  his  estate 
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real  and  personal,  with  notes  and  accounts,  to  the  said  1872. 
William  Merriam  on  condition  that  he  pay  his  heirs  in  ^T^fT^, 
the  manner  following,  namely,"  and  then  follows  a  direc-  „  v: 

°7  J I  t  Merriam. 

tion  to  pay  to  each  of  the  living  children  of  John  Mul- 
holland except  the  defendant's  wife  $400,  and  the  like 
sum  to  the  children  of  two  deceased  daughters.  It  then 
contains  the  following  clause  :  "  The  said  William  Mer- 
riam hereby  becomes  bound  to  pay  the  above  mentioned 
sums  to  the  parties  herein  named  at  the  time  of  the 
decease  of  the  said  John  Mulholland,* or  as  soon  after  as 
can  conveniently  be  done."  A  covenant  on  the  part  of 
Merriam  to  provide  a  maintenance  for  John  Mulholland 
during  the  remainder  of  his  life,  completes  the  document. 

This  bond  or  agreement  was  executed  by  sealing  by 
both  John  Mulholland  and  his  son-in-law,  the  defendant, 
William  Merriam. 

The  bill  is  filed  by  George  B.  Mulholland,  one  of  the  Judgment, 
sons  of  John  Mulholland,  to  enforce  payment  of  the 
$400,  which  by  the  instrument  set  forth  was  to  be  paid 
to  him  on  his  father's  death,  which  took  place  in  April, 
1870.  The  defendant  by  his  answer  to  the  original  bill 
alleges  in  paragraph  7  that  he  has  "  in  all  things  fully 
performed  the  trusts  and  covenants  in  the  said  bond  and 
agreement  on  his  part  to  be  performed." 

At  the  hearing  it  was  contended  for  the  defendant,  in 
the  first  place,  that  there  was  no  jurisdiction ;  that  no  • 
trust  was  created  by  the  agreement,  and  that  there  was 
an  absence  of  any  privity,  either  at  law  or  in  equity, 
between  the  plaintiff  and  defendant,  the  proper  remedy 
on  the  instrument  being  an  action  at  law,  to  be  brought 
by  the  personal  representative  of  John  Mulholland. 
And  in  the  next  place,  that  even  if  the  plaintiff's  portion 
was  recoverable  in  equity,  a  conveyance  executed  by  his 
father  to  the  plaintiff  on  23rd  November,  1868,  of  a 
house  and  lot  of  land  on  which  the  plaintiff  lived  in  the 
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1872.  village  of  Branchton,  was  to  be  taken  as  a  satisfaction  to 
the  extent  of  $200  of  the  $400  he  was  entitled  to  under 
the  agreement  of  6th  November,  1868  ;  and  that  a  pro- 
missory note  for  $150,  another  note  for  $25,  originally 
given  to  one  Rymal  as  surety  for  the  plaintiff  by  his 
father,  and  paid  by  the  father  ;  and  a  debt  due  by  the 
plaintiff  to  his  father  consisting  of  two  sums  of  $25  and 
$14,  were  all  to  be  set  off,  and  that  the  whole  $400  would 
be  thus  more  than  counterbalanced. 


As  to  the  first  point  raised  by  the  defendant.  I  have 
had  much  doubt  and  difficulty,  for  it  seemed  to  me  at 
first  that  the  bond  could  be  considered  in  legal  effect  as 
nothing  more  than  a  personal  covenant  by  Merriam  the 
defendant  with  John  Mulholland,  and  that  consequently 
the  only  remedy  on  it  could  have  been  action  at  law  by 
the  personal  representative  of  the  latter.  More  mature 
consideration  has  led  me  to  think  I  was  wrong  in  my  first 
Jud2ment  impression  both  as  to  the  proper  construction  of  the 
instrument,  and  also  as  to  the  consequence  which  I 
thought  would  have  attached,  if  that  construction  had 
been  correct. 


In  the  first  place,  I  am  of  opinion  that  a  trust  was 
created  in  favour  of  the  children  of  John  Mulholland 
by  the  nondescript  instrument  of  the  6th  November, 
1868.  I  think  it  proper  to  consider  what  must  have 
been  the  general  intent  of  the  settlor  as  apparent  from 
the  whole  scope  of  this  instrument.  It  undoubtedly  was 
to  execute  a  deed  of  gift  which  should  be  irrevocable, 
but  which  should  have  otherwise  precisely  the  same  effect 
as  if  he  had  died  leaving  his  property  disposed  of  by 
a  will  giving  to  his  chidren,  other  than  Merriam 's  wife, 
each  $400,  and  making  Merriam  his  executor  and  resi- 
duary legatee.  To  give  the  agreement  this  effect  requires 
that  Merriam  should  be  considered  as  a  trustee,  whose 
duty  as  such  it  should  be  to  pay  these  gifts,  and  not  as 
merely  covenanting  with  the  settlor  to  do  so.    I  think, 
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too,  that  the  words  of  the  instrument  are  sufficient  for  1872. 
the  purpose.  The  words  are,  that  the  property  is  ^^^d 
assigned  "  on  condition"  that  Merriam  shall  pay.  Now  MeiJj 
the  actual  use  of  the  word  "trust"  is  not  indispensable 
in  order  that  a  fiduciary  obligation  should  be  created, 
and  I  think  these  words  are  enough  to  indicate  that  the 
settlor  used  them  in  the  same  sense  in  which  he  would 
have  used  the  words  "upon  trust;"  and  if  he  had 
employed  the  latter  expression  no  question  could  have 
been  raised.  There  can  be  no  doubt  but  that  if  a  will 
had  been  made  and  this  property  had  been  given  to 
Merriam^  followed  by  the  words  "  on  condition  that  he 
pay,"  as  here,  a  trust  or  charge  would  have  been  created. 
Then  the  inconvenience  of  the  contrary  construction 
ought  to  weigh  with  me.  If  no  trust  at  all  was  consti- 
tuted, then  according  to  the  defendant's  contention  the 
only  remedy  would  be  an  action  at  law  by  a  personal 
representative  of  the  settlor,  who  having  recovered  in  an 
action  on  the  covenant  would  have  to  be  proceeded  judgment 
against  in  equity,  in  case  he  disputed  the  plaintiff's  right 
to  the  money,  or  insisted  on  applying  it  in  a  course  of 
administration.  This  never  could  have  been  contempla- 
ted, and  the  reasonable  presumption  is,  that  the  settlor 
considered  that  he  was  creating  a  right  in  favour  of  his 
children  which  they  should  be  able  to  enforce  when  the 
time  for  payment  arrived  ;  and  this  will  be  best  carried 
into  effect  now  by  holding  Merriam  the  defendant  to  be 
a  trustee,  which  seems,  from  the  admission  contained  in 
the  7th  paragraph  of  his  answer  already  stated,  to  be 
his  own  view  of  the  character  which  he  fills  and  the  duties 
which  he  has  undertaken  to  perform. 

But,  even  if  Merriam  is  not  a  trustee,  I  think  there 
could  be  no  doubt  but  that  a  personal  representative  of 
the  testator  recovering  this  money  in  an  action  at  law 
would  be  considered  as  a  trustee  for  the  plaintiff,  and,  if 
so,  it  would,  I  think,  follow  that  the  plaintiff  can  main- 
tain this  suit.    I  quite  agree  that,  in  the  naked  case, 
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1872.   where  there  is  a  covenant  by  one  person  with  another  to 
^^yjj-^  pay  a  sum  of  money  to  a  stranger,  or  do  any  act  for 
'  v-      the  benefit  of  a  stranger  who  is  not  a  party  to  the 

Merriam.    <  0  r  «/ 

instrument  or  agreement,  the  person  to  whom  the  money 
is  to  be  paid,  or  who  is  to  be  benefited,  cannot  sue  either 
at  law  or  in  equity,  inasmuch  as  there  is  no  privity  of 
contract :  Colyear  v.  Lady  Mulgrave  (a).  There 
appears,  it  is  true,  to  be  an  exception  to  this  general 
rule  recognized  in  some  of  the  older  cases,  where  it  is 
laid  down  that  the  person  to  receive  the  benefit  of  the 
contract,  though  a  stranger  to  it,  may  maintain  an 
action  upon  it  if  he  stand  in  such  a  relationship  to  the 
contracting  party  that  it  may  be  considered  that  the 
contract  was  made  for  his  benefit,  and  in  the  very  case 
of  a  contract  made  with  a  father  to  pay  money  to  his 
son  or  daughter,  it  has  been  held  upon  this  principle 
that  the  son  or  daughter  might  sue  on  the  contract : 
Bourne  v.  Mason  (b),  Button  v.  Poole  (<?),  Marty n  v. 
judgment.  Hynd  (d),  Fry  on  Sp.  Per.,  p.  45. 

This  doctrine  is  not,  however,  now  approved  as  regards 
courts  of  law,  as  appears  from  the  late  case  of  Tweddle 
v.  Atkinson  (e).  This,  however,  in  my  opinion,  only 
goes  to  shew  the  applicability  to  a  case  like  the  present 
of  a  remedy  in  this  Court  proceeding  on  a  doctrine 
which  I  will  endeavour  to  point  out.  There  can  be  no 
doubt,  as  I  have  already  said,  that  this  $400,  if  recov- 
ered in  an  action  at  law  by  a  personal  representative  of 
John  MulhoUand,  would  not  be  assets  in  his  hands  to  be 
distributed  by  him  according  to  the  Statute  of  Distribu- 
tions, but  would  be  impressed  with  a  trust  in  equity  in 
favor  of  the  plaintiff.  This  must  be  so,  for  the  only 
other  alternative  is,  that  it  was  in  the  power  of  the 
defendant  entirely  to  defeat  any  or  all  of  the  gifts 
which  the  settlor  made  to  his  children,  by  compelling 
the  personal  representative  to  bring  an  action,  the  fruits 

(a)  2  Keen  98.  (b)  1  Vent.  6.  (c)  2  Lev.  210. 

(d)  Cowp.  437—443.       (e)  1  B.  &  S.  393. 
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of  which  would  be  free  from  any  trust  and  liable  to  be  1872. 
distributed  amongst  the  next  of  kin  ;  which  would,  of       !*  ' 

°  77  Mulholland 

course,  be  absurd.  MJil&m 

Then  if  the  money,  when  recovered  by  the  adminis- 
trator, would  be  affected  by  a  trust,  it  must  also  be,  that 
the  right  of  action  which  the  personal  representative 
has  is  also  bound  by  a  like  trust ;  and,  if  this  is  so, 
there  is  the  highest  authority  for  saying  that,  even 
though  the  obligation  of  Merriam  rests  (as  I  have 
already  determined  it  does  not)  merely  on  contract,  and 
he  should  not  be  bound  by  any  trust,  yet,  as  the  per- 
sonal representative  would  be  a  trustee  for  the  plaintiff, 
he  and  the  plaintiff  conjointly  might  maintain  this  bill. 
The  authority  which  I  refer  to  is  the  case  of  Gregory  v. 
Williams  (a),  decided  by  a  very  great  Judge  (Sir 
William.  Grant,  M.  R.),  and  it  is  approved  by  Mr. 
Spenee,  who,  in  his  treatise,  2  Equitable  Jurisdiction, 
286,  thus  states  both  the  case  and  the  principle  which  judgment, 
it  establishes  ;  he  says  :  "  There  are  instances  where  a 
third  person  has  been  expressly  allowed  to  treat  the 
party  exacting  the  stipulation  as  his  trustee,  though 
such  third  person  was  a  mere  stranger  to  the  parties. 
In  the  case  of  Gregory  v.  Williams,  one  Parker,  who 
was  in  the  possession  of  a  farm  belonging  to  the  defen- 
dant Williams,  was  considerably  indebted  to  Williams ; 
he  also  owed  a  large  debt  to  one  Gregory.  Parker,  as 
Williams  knew,  was  under  apprehension  that  Gregory 
would  arrest  him  ;  Williams,  the  landlord,  and  Parker, 
the  tenant,  entered  into  an  agreement  in  writing,  to 
which  Gregory,  the  creditor,  was  neither  party  nor 
privy,  to  the  following  effect,  namely  :  that,  if  Parker 
would  make  over  to  Williams  all  his  stock  and  effects  of 
every  kind,  he  would  pay  the  debt  due  to  Gregory. 
Gregory  subsequently  was  informed  of  this  arrange- 
ment, and  he  and  Parker  filed  their  bill  against  Williams 


(a)  3  Merivale,  582. 
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1872.  to  enforce  it.  The  stock  and  effects  assigned  to  Williams 
v-~>r— '  by  Parker  had  been  sold  at  a  loss ;  it  was  insisted  by 

Mulholland  JL.J7.  .  .     _         9  ,  J 

Merriam  Williams  that,  if  Gregory  had  any  remedy,  it  was  at 
law.  Sir  W .  Grant  considered  it  was  at  least  doubtful 
whether  Gregory  could  recover  at  law,  for  the  engage- 
ment of  Williams  was  not  made  directly  to  Gregory, 
but  to  Parker  only,  and  the  consideration  was  furnished 
by  ParJcer  only,  for  he  alone  did  the  act  which  consti- 
tuted the  consideration  ;  Gregory  was  not  a  party  to 
the  contract :  however,  that  learned  Judge  supported 
Gregory's  right  to  sue  in  equity,  saying  "  ParJcer  acts 
as  his  trustee,  and  Gregory  may  derive  an  equitable  right 
through  the  medium  of  Parkers  agreement,  though  it 
was  at  least  questionable  whether  he  could  have  main- 
tained an  action  at  law ;  it  was  like  the  case  where  a 
man  promised  the  widow  that,  if  she  would  allow  his 
name  to  be  joined  with  hers  in  the  administration,  he 
would  make  up  the  deficiency  of  the  assets  for  the  pay- 

Judgment.  ment  of  the  testator's  debts  ;  which  promise  was  held 
to  be  binding  in  favor  of  the  creditors,  though  they 
could  not  sue  at  law,  as  the  promise  was  not  made  to 
them  ;  so  here,  Gregory  had  a  right  to  insist  upon  the 
benefit  of  the  promise  made  to  Parker  to  the  extent  of 
£900,  which  Parker  represented  to  be  the  amount  of 
the  debt." 

This  case  which  never  appears  to  have  been  overruled 
or  even  doubted,  lays  down  a  reasonable  and  convenient 
doctrine  applying  directly  to  the  present  case,  and  shew- 
ing that  the  plaintiff  has  an  equitable  right  to  enforce  the 
contract  (if  it  is  nothing  more  than  a  contract)  which 
the  defendant  entered  into  with  John  Mulholland.  It 
is  true  that  in  the  case  of  Gregory  v.  Williams  the  quasi 
trustee,  Parker,  was  a  co-plaintiff,  and  it  may  be  said 
that  a  personal  representative  of  the  settlor  John  Mul- 
holland ought  to  be  a  party  here.  But  there  is  no  such 
representative  in  existence,  and  if  one  was  constituted  it 
would  only  be  for  the  express  purpose  of  this  suit,  since 
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all  the  property  of  the  intestate  was  made  over  by  this  1872. 
assignment  to  the  defendant,  and  there  are  now  no  assets 

°  7  Mulholland 

to  administer  or  debts  to  pay ;  and  such  an  administra-  „ 
tor  would  be  a  mere  formal  party  as  a  trustee  having 
not  the  slightest  interest.  I  am  therefore  perfectly  jus- 
tified in  directing  as  I  do  under  the  Consolidated  Order 
56,  that  the  suit  may  proceed  in  the  absence  of  any 
person  representing  the  estate  of  John  Mulholland  (a). 

Therefore  in  my  judgment  the  suit  is  maintainable, 
first,  because  the  defendant  is  a  trustee  under  the  instru- 
ment of  the  6th  November,  1868,  and  the  plaintiff  is  one 
of  the  eestuisque  trusts ;  second,  even  though  the  defend- 
ant be  not  a  trustee,  and  is  liable  on  contract  only,  the 
plaintiff  has  nevertheless  an  equitable  right  of  suit  on 
the  authority  of  the  case  referred  to. 

I  am  entirely  against  the  defendant  as  to  the  satisfac- 
tion pro  tanto  which  he  sets  up  by  the  conveyance  of  the  judgment, 
house  and  lot  of  land  at  Branchton.  I  received  the 
parol  evidence  as  to  this,  reserving  all  objections  to  it  as 
I  had  not  books  at  hand  at  the  trial  to  refer  to  on  the 
point,  though  I  expressed  myself  strongly  against  its 
admissibility.  I  find  on  referring  to  authority  that  it 
was  clearly  illegal  evidence.  The  deed  of  the  23rd 
November,  1868,  by  which  the  plaintiff's  father  conveyed 
to  him  the  property  at  Branchton,  does  not  contain  any 
recital  or  declaration  that  it  should  be  in  part  satisfac- 
tion, the  only  proof  of  that  is  the  evidence  of  the 
defendant ;  of  Green  the  schoolmaster,  who  prepared 
the  document  of  the  6th  November,  and'  of  Joshua 
Mulholland,  all  of  which,  so  far  as  it  proves  parol 
declarations,  must  be  rejected  (b):  Then  no  presump- 
tion of  partial  satisfaction  can  arise,  since  the  house 

{a)  See  also  Shaw  v.  Shaw,  17  Gr.  282  ;  Hill  v.  Gomme,  5  M.  &  C. 
250  ;  Chamberlain's  Case,  Prec.  Ch.  4 ;  Touche  v.  The  Metropolitan 
Railway  Co.,  L.  R.  6  Ch.  App.  671. 

(b)  Ex  parte  Pye,  2  Wh.  &  T.  L.  C.  (ed.  2)  p.  329. 
38 — VOL.  XIX.  GR. 


298 


CHANCERY  REPORTS. 


1872.    and  land  were  not  ejusdem  generis  with  money  which 

Muih5i^dis  the  subJecfc  of  tne  gift  But  even  if  tne  parol 

Merriam  ev^ence  was  to  De  admitted,  I  place  "so  much  more 
confidence  in  the  plaintiff's  witnesses,  who  prove  decla- 
rations of  intention  against  satisfaction,  than  on  the 
defendant  and  his  witnesses  that  I  should  even  in  that 
case  decide  otherwise. 

The  consequence  of  this  is,  that  the  plaintiff  is 
entitled  to  a  decree  for  the  payment  of  the  $400, 
subject  to  such  reduction  by  way  of  set-off,  or  other- 
wise, as  the  defendant  may  have  established.  The 
plaintiff's  father  at  the  time  of  the  assignment  to  the 
defendant  held  the  plaintiff's  note  for  $150,  which  having 
been  made  on  26th  July,  1867.  payable  twelve  months 
after  date,  was  then  long  past  due.  This  note  with  all 
the  other  securities  belonging  to  the  old  man  were 
handed  over  to  the  defendant,  who  now  produces  the 
note  and  claims  a  right  of  set-off  in  respeet  of  it  which 
of  course  he  is  prima  facie  entitled  to.  The  plaintiff, 
however,  has  given  evidence  of  declarations  by  his 
father  expressly  waiving  payment  of  the  note,  and 
promising  to  deliver  it  up  to  the 'plaintiff.  If  this 
waiver  was  before  the  transfer  to  the  defendant,  of 
course  it  would  bind  him,  and  the  note  could  not  now  be 
enforced  (5).  If  it  occurred  after  the  6th  of  November, 
1868,  it  would  be  ineffectual  as  regards  the  defendant. 
RymaVs  note  I  think  is  proved  not  to  constitute  any 
debt  between  the  present  parties,  and  .the  other  claims 
set  up  by  the  defendant  were  not  proved.  I  think  it 
right,  however,  to  refer  it  to  the  Master  to  take  an 
account  of  what  is  due  in  respect  of  the  $400  and 
interest,  in  order  that  the  precise  date  of  the  declarations 
as  to  the  $150  note  spoken  of  by  the  witnesses  may  be 
ascertained.  The  decree  will  declare  the  plaintiff  entitled 
to  the  $400  and  interest  from  his  father's  death,  subject 


Judgment. 


(a)  Eastwood  v.  Vinke,  2  P.  W.  613. 

(b)  Foster  v.  Dawber,  6  Exch.  at  851, 
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to  the  account,  and  it  must  also  declare  that  the  con-  1872. 
veyance  of  23rd  November,  1868,  was  not  a  satisfaction  v-**v"*- 

.  J  "  '  m  Mulholland 

either  wholly  or  in  part  of  the  $400  payable  to  the  plain-  M  ^ 
tiff ;  and  it  will  direct  a  reference  to  take  the  account  as 
to  the  set-off  of  the  $150  note.  If  the  parties  choose, 
however,  as  the  amount  is  small,  this  account  can  be 
taken  *by  the  Deputy  Registrar,  at  Brantford,  and  the 
result  embodied  in  the  decree.  The  plaintiff  must  be 
paid  his  costs  up  to  and  inclusive  of  the  decree.  The 
costs  of  taking  the  account  must  abide  the  result. 


P 

The  Attorney-General  v.  Campbell. 

Municipal  corporations — By-law —  Ultra  vires. 

By  the  Act  relating  to  Municipal  Institutions,  the  Corporation  of 
Toronto  was  authorized  to  pass  by-laws,  among  other  things,  to  pre- 
vent the  erection  of  wooden  buildings  within  such  parts  of  the  City 
as  the  Corporation  might  define.  The  City  Council  accordingly 
passed  a  by-law  defining  what  were  termed  the  fire  limits  of  the 
City,  and  prohibiting  the  erection  of  any  building  within  such  limits 
other  than  of  stone,  brick,  iron  or  other  material  of  an  incombustible 
nature  : 

Held,  that  the  by-law  was  void. 

This  information  filed  13th  of  April,  1872  was  by 
The  Attorney- Cfeneral  for  Ontario,  at  the  relation  of 
William  Henry  Boulton  against  Samuel  Campbell,  set- 
ting forth  that  by  an  Act  passed  in  1866,  and  known  as 
the  Act  respecting  Municipal  Institutions  of  Upper 
Canada,  the  City  of  Toronto  was  authorized  to  pass  by- 
laws, among  other  things,  to  prevent  the  erection  of 
wooden  buildings  within  such  parts  of  the  corporate 
limits  of  the  City  as  the  Corporation  might  think  fit ; 
that  on  the  26th  of  November,  1869,  the  Corporation  of 
said  City  duly  passed  a  by-law  whereby  it  was  required 
that  all  buildings  theretofore  begun  or  which  should 
thereafter  be  begun  or  built  within  certain  limits  in  the 
said  by-law  specified,  on  new  or  old  foundations,  or  on 
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1872.    foundations  partly  new  and  partly  old,  should  be  erected 
#  and  built  of  stone,  brick,  iron  or  other  materials  of  an 

Attorney 

General  incombustible  nature. 

v. 

Campbell. 

The  information  then  set  forth  the  limits  defined  by 
the  said  by-law,  and  that  any  infraction  of  such  by-law 
was  punishable  by  fine  not  exceeding  fifty  dollars  and 
costs  :  that  on  or  about  the  first  of  January  then  last  the 
defendant  had,  in  violation  of  such  by-law  commenced 
to  erect  a  building  within  the  defined  limits  which  was 
not  made  or  constructed  of  stone,  brick,  iron,  or  other 
incombustible  material,  but  made  and  constructed  of 
wood;  that  on  the  10th  day  of  the  said  month  of 
January,  the  defendant  had  been  summoned  before 
the  Police  Magistrate  of  the  City,  and  fined  five 
dollars,  which  was  paid,  and  such  conviction  had 
never  been  quashed  or  set  aside ;  that  notwithstanding 
such  conviction  the  defendant  proceeded  with  the 
erection  of  such  building  although  requested  to  desist 
statement.  tnerefrom  j^y  0fficers  0f  the  Corporation  and  sundry 

inhabitants  of  the  City ;  whereupon  the  defendant, 
on  the  8th  day  of  April,  was  again  summoned  before 
the  said  Magistrate  and  on  conviction  by  him  was 
again  fined  for  such  infraction  of  the  by-law,  but  such 
fine  was  not  paid  by  the  defendant ;  that  the  object  and 
purpose  of  such  by-law  was  to  diminish  the  risk  of  fire 
within  the  prescribed  limits,  and  having  regard  to  the 
same  and  the  Act  of  the  Legislature  the  said  building 
was  and  would  continue  to  be  a  public  nuisance,  and 
ought  to  be  abated  by  the  decree  of  the  Court;  and 
prayed  an  injunction,  and  for  other  relief. 

The  defendant  answered  the  information,  denying 
that  the  building  he  had  constructed  was  an  infraction  of 
the  by-law ;  but  that  from  the  nature  of  its  construction 
— being  wood  thickly  plastered,  with  the  shingles  laid 
in  mortar — was  more  secure  against  fire  than  ordinary 
brick  buildings. 
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Evidence  was  taken  in  the  cause  at  the  sittings  of  the 
Court  in  September,  1872,  when  it  appeared  that  the 
house  was  at  the  extreme  western  boundary  of  the  pre- 
scribed fire  limits  as  defined  by  the  by-law ;  and  several 
witnesses  testified  that  the  building  which  the  defendant 
had  put  up  was  less  liable  to  .fire  than  many  brick  houses 
in  the  City  and  within  the  limits. 

Mr.  Downey  and  Mr.  Uwart,  for  the  relator,  con- 
tended that  the  house  was  a  wooden  building,  in  effect, 
and  therefore  a  nuisance  in  virtue  of  the  by-law. 

Mr.  McGregor,  for  the  defendant,  argued  that  the 
building  was  not  within  the  by-law,  being  in  fact  built  of 
incombustible  materials.  He  further  contended  that, 
even  if  it  had  been  erected  in  violation  of  the  by-law,  it 
was  not  in  itself  a  nuisance,  and  a  mere  violation  of  a 
city  by-law  had  never  been  held  a  ground  for  an  injunc- 
tion. 

Judgment 

Strong,  V.  C. — This  Court  always  interferes  at  the 
instance  of  the  Attorney-General  to  restrain  the  con- 
tinuance and  compel  the  abatement  of  a  public  nuisance, 
and  no  circumstances  of  individual  hardship  are  allowed 
to  outweigh  this  public  right. 

It  is,  however,  a  question  which  need  not  now  be 
decided,  whether  the  infraction  of  a  Municipal  by-law, 
such  as  this,  constitutes  a  nuisance. 

It  appears  that  this  by-law  is  bad  as  being  in  excess 
of  the  Legislative  powers  conferred  upon  the  City  Coun- 
cil. By  sub-section  6  of  the  299th  section  of  the  Muni- 
cipal Act  of  1866  the  Council  was  authorized  to  pass 
by-laws  forbidding  the  erection  of  buildings  of  wood 
within  certain  limits.  This  by-law  prohibiting  the  erec- 
tion within  the  limits  defined,  of  buildings  other  than 
those  constructed  of  brick,  stone,  iron,  or  other  incom- 


1872. 
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1872.  bustible  materials  assumes  a  much  wider  jurisdiction  than 
~~^v~^  the  Act  of  Parliament  has  jnven  to  the  Council.  The 

Attorney  ° 

General  Legislature  has  itself  prescribed  the  species  of  incom- 
campbeii.  bustible  material,  the  use  of  which  within  the  fire  limits 
may  be  rendered  illegal.  But  the  by-law  prohibits  not 
only  buildings  of  wood,  but  those  constructed  of  com- 
bustible materials  other  than  wood,  for  which  the  Cor- 
poration had  no  legal  warrant.  The  by-law  being  thus 
void  on  its  face  section  198  of  the  Municipal  Act  of 
1866  does  not  apply,  that  provision  being  only  applicable 
to  by-laws,  the  illegality  of  which  is  not  patent :  Suther- 
land v.  Municipal  Council  of  East  Wis sour i  (a). 

Finding  the  by-law  to  be  void  it  is  impossible  that  I 
could  make  a  decree  against  the  defendant,  although  the 
objection  to  its  validity  has  not  been  raised  by  the  de- 
fendant's answer,  or  by  his  counsel  at  the  bar. 

Had  the  by-law  followed  the  Statute,  and  been  con- 
Judgment.  to  an  enactment  against  wooden  buildings  it  is 

manifest  that  the  defendant  must  have  succeeded  on  this 
evidence. 


The  objection  on  which  I  determine  the  case  might 
have  been  JJ  taken  by  demurrer,  as  it  is  apparent  on  the 
face  of  the  bill.  I  therefore  dismiss  the  bill,  but  with 
such  costs  only  as  the  defendant  would  have  been 
entitled  to,  if  a  demurrer  had  been  allowed. 


(a)  10  U.  C.  Q.  B.  626. 
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1872. 

Re  Higgins. 

Quieting  titles— Conveyancers'  evidence — Lost  deed— Dower — Disseisin 

In  examining  a  title  under  the  Act  for  quieting  titles,  a  memorial 
executed  by  the  grantee  is  good  secondary  evidence  where  the 
posession  has  been  in  accordance  with  the  title  so  claimed. 

The  weight  of  authority  appears  to  be  also  that  such  evidence  is 
admissible  in  ordinary  suits. 

A  conveyance  executed  by  a  married  woman  and  her  husband  in  the 
year  1825  was  lost : 

Held,  that  the  registration  of  the  memorial  was  no  evidence  of  the 
wife  having  been  examined,  or  a  certificate  of  the  examination  hav- 
ing been  indorsed  on  the  deed.  Long  possession  in  connection  with 
other  circumstances  may  entitle  a  Court  or  jury  to  presume  the  due 
examination  and  certificate,  without  express  evidence  of  such 
examination  and  certificate. 

Property  owned  by  a  married  woman  was  in  possession  of  her  and  her 
husband;  W  their  second  son  lived  with  them:  the  wife  died 
leaving  her  husband  and  W  in  possession  :  the  husband  afterwards 
left  the  premises,  but  W  continued  to  reside  there.  After  the 
death  of  their  father,  «/,  the  eldest  son  of  the  original  owner,  con- 
veyed in  1832  to  W,  who  was  still  in  sole  possession  ;  J's  wife  did 
not  join  in  the  conveyance  : 

Held,  that  there  having  been  under  these  circumstances  no  disseisin, 
and  J  having  conveyed  before  the  passing  of  the  Real  Property 
Act,  his  widow  was  entitled  to  dower  out  of  the  property. 

This  was  an  appeal  by  Mrs.  Josette  Higgins  from  the 
finding  of  the  Referee  under  the  Quieting  Titles  Act. 


Mr.  M.  R.  VanJcoughnet  and  Mr.  Maclennan,  for 
the  appeal. 

Mr.  MeMichael,  Q.  C,  and  Mr.  A.  Hoskin,  contra. 


The  facts  of  the  case  and  the  points  relied  on  by 
counsel  are  clearly  stated  in  the  judgment. 

Strong,  V.  C. — The  proceedings  in  this  matter  are  j 
instituted  under  the  Act  for  Quieting  Titles.    The  peti- 
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1872.  tion  was  originally  presented  by  William  Higgins,  and 
r~h^~~'  ^  souonk  a  declaration  of  his  title  to  a  parcel  of  land  in 
the  City  of  Toronto.  William  Higgins,  the  original 
petitioner,  died  whilst  the  petition  was  pending,  and 
the  proceedings  have  since  been  continued  by  his 
heirs-at-law.  An  adverse  claim  to  dower  has  been 
set  up  under  the  19th  section  of  the  Statute  by  Josette 
Higgins,  the  widow  of  John  Higgins,  the  eldest  son 
and  heir-at-law  of  John  and  Isabella  Higgins,  who 
will  be  hereafter  referred  to,  and  the  brother  of  the 
petitioner  William  Higgins.  The  contestant's  title, 
so  far  as  it  depends  on  her  marriage  with  John 
Higgins  in  1817  and  his  death  in  1868,  is  not  dis- 
puted, but  it  is  denied  that  John  Higgins  was  ever 
seised  of  an  estate  of  inheritance  in  the  land  in  ques- 
tion entitling  his  widow  to  dower,  and  this  is  the 
question  for  decision. 

Judgment  r^ne  Referee's  judgment  having  been  adverse  to  the 
contestant,  she  has  appealed  from  the  order  dismissing 
her  claim  with  costs.  The  facts  established  by  the 
evidence  may  be  stated  as  follows  :  The  land  in  ques- 
tion, No.  3  on  the  north  side  of  King  Street,  in  the 
City  of  Toronto,  was  purchased  by  Isabella  Higgins 
the  wife  of  John  Higgins,  with  moneys  derived  by 
her  from  a  business  which  she  carried  on  distinct 
from  her  husband,  from  George  Gary  in  1817,  and 
was  conveyed  to  her  in  fee  by  deed  of  17th  July, 
1817.  The  property,  upon  which  there  appears  to 
have  been  two  dwelling  houses,  had  been  up  to  this 
time  in  the  occupation  of  Cary  or  his  tenants.  Soon 
after  the  execution  of  the  conveyance  Mrs.  Higgins 
and  her  husband  with  their  family  consisting  of  two 
sons, — John,  who  afterwards  became  the  husband  of 
the  contestant,  and  William  the  original  petitioner  in 
this  matter, — went  to  live  on  the  property.  Mr. 
and  Mrs.  Higgins  and  their  son  William  continued  to 
live  together  in  one  of  the  houses  until  the  marriage 
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of  the  latter  in  1825.    John,  the  claimant's  husband  1872. 
seems  to  have  lived  with  his  father  and  mother  but  for  a  s    v  ' 

,  Re  Higginp. 

very  short  time  after  their  removal,  as  he  married  in  the 
same  year,  1817,  and  the  contestant  states  in  her  evi- 
dence that  she  and  her  husband  did  not  live  with  his 
father  and  mother  after  their  marriage.  At  or  about 
the  time  of  the  marriage  of  William  Higgins  to  Miss 
Mary  Ann  Malloy,  and  on  the  6th  of  January,  1825,  an 
indenture  was  executed,  which  for  the  present  purpose 
of  giving  a  statement  of  the  facts  I  assume  to  be  proved, 
though  as  will  afterwards  appear  the,  proof  of  it  is  ob- 
jected to  by  the  claimant,  in  which  John  and  Isabella 
Higgins  being  the  granting  parties,  and  Jesse  Ketehum 
and  William  Malloy  and  William  Higgins  the  grantees, 
the  land  in  question  was  conveyed  to  Ketehum  and 
Malloy  and  their  heirs  upon  certain  trusts  material  to 
to  the  present  inquiry,  and  which  are  expressed  in  the 
deed  as'follows  :  "Upon  trust  that  the  said  John  Hig- 
gins and  Isabella  his  wife  or  the  survivor  of  them,  the  Judgment, 
said  parcel  or  tract  of  land  and  premises  to  their  uses 
during  their  natural  lives  and  during  the  natural  life  of 
the  survivor  of  them  may  have,  hold,  occupy,  possess 
and  enjoy  and  the  rents,  issues,  profits  and  proceeds 
arising  and  accruing  from  the  said  parcel  or  tract  of 
land  to  their  use  and  the  use  of  the  survivor  of  them  may 
take  and  receive  and  that  upon  the  death  of  the  said 
John  Higgins  and  Isabella  Higgins  or  upon  the  death 
of  the  survivor  of  them  the  said  Jesse  Ketehum  and 
William  Malloy  or  the  survivor  of  them  or  the  heir  of 
the  survivor  shall  and  will  with  all  convenient  speed  con- 
vey the  said  parcel  or  tract  of  land  and  premises  by  a 
good  and  sufficient  deed  in  fee  simple  to  the  said  Wil- 
liam Higgins  his  heirs  and  assigns  to  the  only  use  and 
behoof  of  the  said  William  Higgins  his  heirs  and  assigns 
forever."  This  deed  was  on  the  28th  of  February,  1826, 
registered  in  the  County  Registry  on  a  memorial  signed 
by  Jesse  Ketehum,  one  of  the  trustees.  It  does  not 
appear  whether  the  marriage  of  William  Higgins  and 
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1872.  Miss  Malloy  preceded  or  followed  the  execution  of  this 
-**~v~,w  deed,  but  I  gather  from  the  evidence  that  the  date 

Re  Higgim.  ° 

ascribed  to  the  deed  was  about  the  time  of  the  marriage. 
William  Higgins  upon  his  marriage  took  his  wife  to  live 
with  his  father  and  mother  on  the  property,  and  they  all 
continued  to  live  together  until  the  death  of  Isabella 
Higgins  in  April,  1826.   John  Higgins,  the  father,  sur- 
vived his  wife  about  three  years  dying  in  1829.  From 
the  point  which  was  made  of  it  in  the  evidence  it  seems 
to  have  been  considered  important  to  establish  where 
John  Higgins  lived  after  his  wife's  death.    In  the  view 
which  I  take  of  the  law  I  consider  this  fact  to  be  of  but 
little  moment,  but  I  think  the  evidence  shews,  as  the 
Referee  has  found,  that  John  Higgins,  on  his  wife's 
death,  removed  from  the  house  on  the  property,  leaving 
his  son  William  in  sole  possession  of  it,  and  went  to  live 
with  a  Mrs.  Malloy  in  a  house  which  belonged  to  Higgins 
himself  on  Duke  Street.    There  is  some  contradiction  in 
judgment,  the  testimony,  but  the  preponderance  of  it  is  in  favor  of 
this  conclusion,  and,  indeed,  the  contestant  herself  admits 
the  fact  to  have  been  so,  which  ought  to  be  conclusive, 
On  the  18th  of  August,  1832  an  indenture,  to  which,  as 
appears  from  the  memorial  which  now  forms  the  only 
evidence  of  its  contents,  John  Higgins,  the  contestant's 
husband,  and  William  Higgins  were  the  parties,  was 
executed  whereby  for  the  nominal  consideration  of  5s. 
John  Higgins  conveyed  the  property  to  his  brother 
William  in  fee.    This  deed  was  registered  on  the  15th 
of  December,  1832,  the  memorial  being  signed  by  Wil- 
liam Higgins,  the  grantee.   The  destruction  by  fire  of  all 
the  three  deeds,  viz.:  the  purchase  deed  of  July  17, 1817, 
whereby  Gary  conveyed  to  Isabella  Higgins;  of  the 
settlement  of  the  6th  of  January,  1825,  and  of  the  deed 
of  the  18th  of  August,  1832,  has  been  established  by 
evidence  which  the  Referee  has  found  satisfactory. 
Upon  this  state  of  facts  three  questions  have  arisen  for 
decision.    The  first  being  whether  the  memorial  of  the 
deed  of  settlement  of  January,  1825,  executed  by 
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Ketchum,  one  of  the  trustees,  is  admissible  in  evidence.  1872 
The  second,  whether  the  deed  of  January,  1825,  is  proved 
to  have  been  perfected  by  the  examination  of  Mrs. 
Higgins,  and  an  indorsement  of  the  certificate  required 
by  the  Statute.  And  the  third  and  remaining  question 
being,  whether,  in  case  the  deed  of  1825  should  not  be 
sufficiently  proved,  John  Higgins,  the  contestant's  hus- 
band, was  ever  seised  in  fee  of  this  land.  The  Referee 
has  determined  the  two  last  points  against  the  con- 
testant. With  reference  to  the  admissibility  of  a  me- 
morial executed  by  a  grantee  as  evidence  of  the  contents 
of  the  deed  to  which  it  refers,  against  persons  not  claim- 
ing under  the  grantee  the  authorities  are  not  uniform. 
It  has  been  decided  that  a  memorial  executed  by  a 
'  grantor  in  possession  is  evidence  not  only  against  those 
who  claim  in  privity  with  him,  but  also  against  third  per- 
sons, upon  the  obvious  principle  that  it  is  in  the  nature 
of  a  declaration  in  disparagement  of  his  own  title  :  Rus- 
sell v.  Fraser  (a).  In  Grough  v.  McBride  (6),  a  memo-  Judgment 
rial  signed  by  the  grantee  in  an  alleged  conveyance  under 
which  possession  had  never  been  taken,  and  which  me- 
morial had  been  registered  upwards  of  fifty  years  before 
the  bringing  of  the  action  in  which  it  was  tendered,  was 
rejected.  In  giving  judgment  in  that  case  ITagarty,  J., 
says,  "  The  solitary  fact  that  fifty  years  ago  a  memorial 
appears  duly  registered  by  Grough  the  grantee,  appa- 
rently proved  by  a  witness  as  referring  to  a  deed  which 
he  swears  he  saw  executed  by  the  grantee,  shews  to  us 
that  Grough  then  apparently  asserted  title  to  these 
premises.  The  land  is  not  in  any  remote  situation  but 
in  York  Township,  close  to  the  capital  of  Upper  Canada. 
Had  the  evidence  shewn  that  possession  was  taken  within 
any  reasonable  time  after,  and  that  Grough  and  his 
descendants  acted  as  the  owners  of  the  land  in  apparent 
accordance  with  the  title  asserted  in  the  Registry  Office, 
and  to  the  knowledge  of  the  grantor  who  allowed  long 


l 


(a)  15  U.  C.  C.  P.  375. 


(b)  10  U.  C.  C.  P.  166. 
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1872.  years  to  elapse  without  objection,  the  strong  presump- 
<s-^«    '  tion  might  be  raised  that  the  title  was  as  the  memorial 

Re  Higgins.  ° 

asserts. 

This  is  the  strongest  authority  to  be  found  against  the 
admissibility  of  the  memorial.  In  Sadleir  v.  Briggs  (a) 
(affirming  a  decision  of  the  Irish  Court  of  Chancery  : 
Briggs  v.  Sadleir)  (b)  a  case  of  the  highest  authority,  a 
memorial  signed  by  the  grantee  was  admitted  in  evidence 
there  having  been  a  long  possession  consistent  with  the 
title  which  the  party  tendering  the  memorial  sought  to 
establish.  And  to  the  same  eifect  are  the  two  Irish 
cases  of  Peyton  v.  McDermott  (c)  and  Scully  v.  Scully 
(d).  In  Taylor  on  Evidence  (e),  the  result  of  the  deci- 
sions is  thus  stated  :  "  The  memorial  of  a  registered  con- 
veyance is  also  inadmissible  as  primary  evidence  against 
third  persons  to  prove  the  contents  of  the  deed,  although 
against  the  party  by  whom  the  deed  is  registered,  and 
Judgment,  those  who  claim  under  him  it  can  certainly  be  received 
as  secondary,  if  not  as  primary  evidence,  being  considered 
in  the  light  of  an  admission.  On  one  or  two  occasions 
the  memorial  or  even  an  examined  copy  of  the  Registry 
has  been  received  as  secondary  evidence  of  the  contents 
of  an  indenture,  not  only  as  against  parties  to  the  deed 
who  have  hap!  no  part  in  registering  it,  but  also  against 
third  persons,  but  in  all  these  cases  the  evidence  has  been 
admitted  under  special  circumstances,  as  for  instance 
where  parties  have  been  acting  for  a  long  period  in 
obedience  to  the  provisions  of  the  supposed  instrument 
or  where  the  deed  has  been  recited  or  referred  to  in 
other  documents  admissible  in  the  cause." 

In  Fields  v.  Livingston  (f)  a  memorial  signed  by  the 
grantee  was  admitted.  A.  Wilson,  J.,  in  giving  the  judg- 
ment of  the  Court  saying,  "  Possession  was  not  taken 


(a)  4  H.  L.  C.  460. 
(c)  1  D.  &  W.  198. 
(e)  3  Ed.  p.  372. 


(b)  10  Ir.  Eq.  532. 
(d)  10  Ir.  Eq.  557. 
(/)  17  U.  C.  C.  P.  15. 
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under  this  supposed  deed  until  about  eighteen  years  after  1872. 
the  making  of  it  and  about  twenty-three  years  after  the  s-~v~/ 
actual  sale,  but  possession  has  been  held  within  the  last 
eighteen  years  under  this  alleged  deed  and  the  defendant 
now  maintains  his  possession  by  virtue  of  it.  I  think 
upon  these  facts,  and  upon  duly  considering  both  the 
case  of  Regina  v.  Fordingbridge  and  Grough  v.  Mc  Bride, 
that  this  was  good  secondary  evidence,  and  that  it  did 
establish  in  law  the  fact  of  the  making  such  a  deed." 

In  Leith's  Real  Property  Statutes,  at  page  427,  there 
is  a  full  and  useful  review  of  all  the  authorities  on  this 
point  and  the  learned  editor  comes  to  the  conclusion  that 
"a  memorial,  if  executed  by  the  grantor  when  not  in 
possession  or  by  the  grantee,  and  not  against  the  interest 
of  the  party  executing  it,  is  not  in  itself  secondary  evi- 
dence, but  may  with  other  circumstances  form  a  link  in 
the  chain  of  circumstantial  evidence,  proving  as  second- 
ary evidence,  the  existence  of  a  deed."  In  Peyton  v.  Judgment. 
McDermott  (a)  Lord  Plunkett  lays  stress  on  the  Act  of 
Parliament  authorizing  the  execution  of  a  memorial  by 
a  grantee  ;  he  says,  "  with  respect  to  the  memorial  not 
having  been  executed  by  Hugh  O'RorTce,  the  grantor, 
this  is  not  required  by  the  Statute,  it  is  sufficient  if  it  is 
executed  by  the  grantee.''  It  is  not  easy  to  see  what 
this  consideration  can  have  to  do  witk  the  question.  If 
the  statute  provided  that  the  registry  or  memorial  should 
be  evidence  of  the  contents  of  the  deed,  then  it  would 
of  course  be  sufficient  if  the  execution  of  the  memorial 
conformed  to  the  requirements  of  the  Act ;  but  no  such 
provision  is  to  be  found. 

The  memorial  in  the  present  case  was  executed  by 
one  of  the  trustees  ;  and  the  tenant  for  life,  according  to 
the  deed  which  it  is  sought  to  prove,  was  in  possession 
at  the  date  of  the  registry,  and  the  subsequent  posses- 

a)  1  Dr.  &  Walsh  198. 
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1872.  sion  has  also  been  consistent  with  the  deed.  If  I  had 
v    v^°^  'to  decide  on  the  admissibility  of  this  memorial,  as  a 

Re  Higgins.  .... 

question  of  judicial  evidence,  the  authorities  just  referred 
to  would  be  amply  sufficient  to  warrant  its  reception ; 
but  I  cannot  help  saying  that  there  would  be  much  diffi- 
culty in  extracting  from  them  any  precise  principle, 
consistent  with  the  well  established  rules  of  evidence,  on 
which  to  rest  such  a  decision.  There  is  much  force  in 
the  suggestion  of  the  writer  already  quoted,  (Leitlis  R. 
P.  Stats,  p.  446)  that  the  question  having  generally 
arisen  in  Courts  of  equity  where  the  Judge  has  to  deter- 
mine on  the  weight  of  evidence  the  preliminary 
question  of  its  admissibility  on  strict  principles  of  law 
has  been  lost  sight  of  in  the  consideration,  that,  if 
admitted,  its  effect,  as  a  fact  in  proof,  would  be  almost 
conclusive. 


Judgment 


I  have  not,  however,  to  determine  the  point  on  the 
strict  rules  of  legal  evidence,  as  the  9th  section  of  the 
statute  under  which  this  proceeding  is  taken  authorizes 
the  Court  to  proceed  on  conveyancers'  evidence.  Of 
this  species  of  evidence  it  is  said  in  a  treatise  of  high 
authority  (a),  "  In  weighing  the  sufficiency  of  evi- 
dence the  practice  of  conveyancers  is  more  strict — in 
determining  its  admissibility — more  lax  than  that  of 
Courts  of  justice."  As  a  question  of  conveyancers' 
evidence  there  could  not  be  a  doubt  about  the  recep- 
tion of  this  memorial,  which  being  thirty  years  old, 
and  produced  from  the  proper  custody,  requires  no 
proof  of  execution  :  Doe  Macklem  v.  Turnbull  (b).  The 
memorial  being  therefore  admitted,  I  think  it  sufficiently 
establishes  the  due  execution  by  the  signing,  sealing 
and  delivery  by  all  the  granting  parties  of  the  alleged 
deed  of  the  6th  January,  1825,  and  that  it  contained 
the  limitations  and  trusts  which  are  set  forth  in  the 
memorial.  The  execution  of  this  deed  having  thus  been 
proved,  so  far  as  regards  the  signing,  sealing  and 

(a)  Habback  on  Succession,  p.  62.      {b)  5  U.  C.  Q.  B.  129. 
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delivery,  the  question  which  next  arises  is,  was  this  1872. 
execution  by  Mrs.  Higgins,  the  principal  granting  party,  ^"JJTT^ 
duly  perfected  by  her  examination  having  been  taken 
under  the  statutes  then  regulating  the  conveyance  of 
real  property  by  married  women,  and  by  a  certificate  of 
it  being  indorsed  upon  the  instrument.  The  statutes 
which  applied  to  this  deed  were  the  43  Geo.  III.  ch. 
5,  and  the  2nd  Geo.  IV.  ch.  14.  By  the  first  of  these 
acts,  section  5,  it  is  enacted  that  "  No  deed  shall  have 
any  force  or  effect  to  bar  such  married  woman  or  her 
husband,  or  her  heirs,  during  the  continuance  of  the 
coverture,  or  after  the  dissolution  thereof,  or  shall  have 
any  force  or  effect  whatever,  unless  such  married  woman 
shall  appear  in  open  Court,  in  the  Court  of  King's 
Bench,  or  before  any  Judge  thereof  at  his  chambers,  or 
before  a  Judge  of  Assize  at  the  sittings  of  the  Home 
District,  or  on  his  circuit,  and  shall  be  examined  by 
such  Judge  touching  her  consent  to  alien  and  depart 
with  such  estate." 


Judgment. 


By  the  Statute  of  George  IV.,  section  1,  after  reciting 
that  much  inconvenience  had  arisen  from  the  provision 
of  43  George  III.,  it  was  enacted  that,  from  and  after 
the  passing  of  that  Act,  "  it  shall  and  may  be  lawful 
for  any  married  woman  having  real  estate  in  this 
Province,  to  appear  before  the  General  Quarter  Sessions 
of  the  Peace  *  *  *  at  any  time  within  twelve 
months  after  her  execution  of  the  deed  conveying  away 
her  real  estate,  and  being  examined  by  the  Chairman  of 
the  Quarter  Sessions  in  open  Court,  touching  her  consent 
to  alien  and  depart  with  her  real  estate  as  in  such  deed 
may  be  mentioned,  it  shall  and  may  be  lawful  for  the 
said  Chairman  to  certify  the  same." 

•  • 

Of  this  essential  examination  and  certificate  there  is 
no  evidence  on  which  the  petitioner  can  rely,  except  the 
memorial,  and  the  presumption  to  be  drawn  from  the 
fact  of  registration,  the  possession  of  the  property  and 
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1872.  the  other  facts  in  proof.  Some  evidence  as  to  an 
^""^    '  indorsement  having  been  seen  upon  the  deed  was  given 

Re  Higgins.  m°  .  r  ° 

by  one  of  the  witnesses  examined  before  the  referee, 
John  Higgins,  a  son  of  the  petitioner ;  but,  as  the 
referee  has  not  thought  fit  to  give  effect  to  his  evidence, 
it  is  impossible  that  I  can  do  so.  Moreover,  admitting 
the  correctness  of  the  witness's  statement,  the  writing 
on  the  back  of  the  deed  which  he  describes  may  have 
been  the  certificate  of  registry  which  was  indorsed  upon 
it.  The  Referee  has  dealt  with  the  case,  so  far  as 
depends  on  this  deed,  as  resting  altogether  on  the  pre- 
sumption to  be  drawn  from  the  registration  and  the  long 
possession  of  the  petitioner ;  and  I  agree  that  this  is 
the  true  way  of  regarding  it,  though  I  differ  from  the 
conclusion  of  the  Referee.  In  the  first  place,  I  am  of 
opinion  that  there  does  not  here  arise,  from  the  registra- 
tion of  the  deed  alone,  any  presumption  sufficient  to 
supply  the  necessary  proof  of  the  examination  of  Mrs. 
judgment.  Higgins.  Had  it  been  the  duty  of  the  Registrar  not  to 
have  registered  the  instrument  without  the  certificate  of 
examination  being  indorsed,  I  should  have  thought  the 
maxim  "  omnia  proesamuntur  rite  esse  acta  "  would 
have  applied  and  would  have  warranted  the  Court  in 
presuming  that  the  deed  had  been  duly  perfected  before 
it  was  registered  ;  but  the  Registry  Act  (58  George  III. 
cap.  8),  which  was  in  force  in  February,  1826,  the  date 
of  the  registration  of  this  settlement,  does  not  require 
this.  There  can  be  no  doubt  but  that  the  deed  could 
have  been  registered  before  any  examination  was  taken, 
and  it  is  reasonable  to  suppose  that  at  that  time  it  would 
in  many  cases  be  so  registered,  since  it  would  not  always 
have  been  practicable  to  have  had  the  examination  at 
the  time  of  the  execution,  and  a  prudent  purchaser  or 
grantee  would  register  the  deed  at  once,  the  examination 
and  certificate  being  good  within  six  months  after  the 
date  of  the  deed.  All  that  the  Registry  Act  required 
the  registrar  to  do  was,  to  see  that  the  execution  of  the 
deed  and  memorial  were  duly  proved,  and  that  the 
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memorial  complied  with  the  statute.  The  examination  1872. 
of  a  grantor  who  is  a  married  woman  is  no  part  of  the  ^  y~ 
execution  of  the  deed,  which  consists  of  signing,  sealing, 
and  delivery,  but  is  an  additional  solemnity.  In  Tiffany 
v.  Mc Cumber  (a)  it  was  not  even  suggested  that  the 
registration  by  itself  was  sufficient  to  authorize  the 
Court  to  presume  that  the  certificate  had  been  duly 
indorsed ;  but,  even  if  it  were  otherwise,  the  registra- 
tion would  only  warrant  an  inference  which  might  be 
rebutted ;  and  I  should  have  thought  that  the  same 
facts,  which,  as  I  shall  hereafter  state  are,  in  my  judg- 
ment, sufficient  to  neutralize  the  effect  of  the  possession 
in  this  respect,  would  have  also  prevented  any  such  con- 
clusion being  drawn  from  the  fact  of  registry. 

If,  therefore,  the  evidence  is  to  be  taken  as  sufficient 
to  prove  that  the  examination  of  Mrs.  Higgins  was 
duly  taken  under  the  statute,  it  must  be  on  the  ground 
that  the  long  possession  of  the  petitioner  from  the  death  judgment, 
of  his  father  in  1829,  authorizes  the  Court  to  draw  that 
inference.  It  is  laid  down  that  presumptions  derived 
from  long  enjoyment  are  of  two  classes,  viz.,  those  in 
which  a  Judge  will  direct  a  jury  to  presume  in  favor  of 
title,  and  those  in  which  the  question  is  one  entirely  for 
the  jury  to  determine  upon  the  evidence  (b). 

In  the  present  case  there  could  only  be  involved  a 
presumption  of  the  latter  class.  The  inquiry,  therefore,  is 
entirely  one  of  fact,  which  is  to  be  determined  on  a  view 
of  all  the  circumstances  in  evidence.  In  Tenny  v.  Jones 
(<?),  a  special  case  in  which  the  Court  was  autho- 
rized to  draw  inferences  of  fact  which  a  jury  might 
have  drawn,  and  where  the  question  was  whether  a 
reconveyance  might  be  presumed,  Park,  J.,  said  :  "  It 
is  true  that,  in  cases  of  this  nature,  presumptions  are 


(a)  13  U.  C.  Q.  B.  159.  {b)  Dart's  V.  &  P.,  4th  ed.  p.  303. 

(c)  3  M.  &  S.  472.,  S.  C.  10  Bjing.  75. 
40 — VOL.  XIX.  QKP 
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1872.    matters  of  fact  for  a  jury  ;  but  in  the  statement  before 
v— ^  us  we  are  called  upon  to  decide  as  if  we  were  in  the 

Ke  Higgins-  .  # 

situation  of  a  jury.  A  direction  of  a  Judge  to  a  jury 
that,  under  certain  circumstances,  they  are  bound  to 
presume  a  reconveyance  would,  no  doubt,  be  incorrect  ; 
but  they  may  be  told  that,  from  the  circumstances 
before  them,  they  are  warranted  in  presuming  such  a 
reconveyance  ;  and,  considering  myself  as  standing  in 
the  place  of  a  juror,  I  am  of  opinion  that,  from  the 
facts  before  us,  a  presumption  fairly  arises  that,  after 
the  feoffment  in  1779,  the  property  was  reconveyed  by 
the  feoffee  to  the  feoffor ;"  and  in  the  same  case 
Bosanquet,  J.,  says  :  "  I  do  not  form  my  opinion  on  the 
supposition  of  any  presumption  of  law,  for  this  is  a 
mere  question  of  fact.  The  Court  is  placed  in  the 
situation  of  a  jury,  and  I  think  a  jury,  in  the  exercise  of 
a  sound  discretion,  would  have  drawn  the  conclusion  that 
there  was  a  reconveyance."  What  I  have  to  decide 
J  udgment.  therefore  is,  whether  the  possession  of  William  Higgins, 
the  original  petitioner,  is  otherwise  so  unaccountable  in 
its  origin  and  continuance,  that  it  must  necessarily  be 
attributed  to  the  trust  deed.  I  take  it  to  be  clear  that, 
if  the  possession  can  be  attributed  to  any  other  title,  and 
did  not  depend  altogether  on  the  deed  of  1825,  then  no 
case  is  made  for  presuming  the  validity  of  that  deed.  In 
Attorney  General  v.  Ewelme  Hospital  (a),  the  Master 
of  the  Rolls  says  :  "  Undoubtedly,  when  a  person  or 
corporation  is  found  possessed  of,  and  in  the  enjoyment 
of,  a  right,  the  origin  of  which  is  not  ascertained,  the 
Court  will  protect  the  possessor  in  the  enjoyment  of 
that  right,  and  will  presume  anything  (including  in 
some  cases  even  an  Act  of  Parliament)  that  may  be 
necessary  for  that  purpose  ;  but  when  the  origin  of  the 
right  is  clearly  ascertained,  and  that  origin  negatives 
such  presumption,  I  am  not  aware  that  the  Court  has 
ever  made  such  an  assumption,  nor  have  I  been  referred 
to  any  case  that  establishes  such  a  proposition  :  Doe 
Fenwick  v.  Reed  (b)  is  to  the  same  effect. 


(a)  17  Beav.  390.  (6)  5  B.  &  Aid.  232. 
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The  possession  of  William  Higgins  clearly  did  not  1872. 
originate  in  any  assumption  that  he  was  acting  under  v*""""y"— 

,  .  ...  Re  Higgiiii 

the  deed  of  1825,  for  he  was  in  possession  in  his  father's 
lifetime,  and,  according  to  the  limitations  of  that  deed, 
he  was  not  entitled  to  an  estate  in  possession  until  his 
father's  death,  which  took  place  in  1829.  Therefore, 
his  possession  up  to  that  time  must  have  been  with  his 
father's  assent  as  a  tenant  at  will  or  otherwise.    I  am 
far,  however,  from  saying  that  his  subsequent  undis- 
turbed possession  for  upwards  of  forty  years,  if  other- 
wise unsupported  by  title,  might  not  be  attributed  to 
that  deed,  so  as  to  authorize  the  assumption  that  it  was 
an  efficacious  instrument  of  title ;  but  the  evidence 
shews  that  William  Higgins  had  never,  but  for  the 
short  space  of  time  which  intervened  between  the  death 
of  his  father  in  1829  and  the  month  of  August,  1832,  a 
possession  which  could  have  been  dependent  on  this 
trust  deed,  for,  on  the  18th  of  August,  1832,  John 
Higgins,  the  contestant's  husband,  executed  an  inden-  Judgment 
ture  conveying  the  fee  to  his  brother   William,  the 
original  petitioner,  and  this  deed  is  proved  to  have  been 
in  the  possession  of  William  Higgins,  and  appears  to 
have  been  registered  on  the  13th  of  December,  1832, 
the  memorial  being  signed  by  the  grantee.  William 
Higgins  may  not,  it  is  true,  have  been  estopped  by  this 
conveyance,  or  by  the  fact  of  his  having  acted  upon  it, 
but  it   is   certainly  sufficient   to   prevent    the  pre- 
sumption from  arising,  which  otherwise   might  have 
arisen,   had   the  subsequent   possession   been  attri- 
butable to  no  title  but  one  derived  under  the  settle- 
ment of  1825.    Therefore,  from  1832  downwards,  the 
possession  must  clearly,  on  the  principle  stated  by  the 
Master  of  the  Rolls,  in  the  case  of  the  Attorney  General 
v.  Ewelme  Hospital,  already  quoted,  be  referred  to  this 
deed  of  August,  1832.     Then  another  circumstance 
against  imputing  the  possession  to  the  deed  of  1825  is 
this :  under  that  instrument  the  trustees  had  the  legal 
estate,  and  there  was  expressed  in  the  deed  an  executory 
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1872.    trust  to  convey  to  William  Higgins  on  the  death  of  his 
father  and  mother.    But  though  the  legal  estate  was  at 

Re  Higgins.  .  .  °       .         °  .  , 

that  time  most  important,  considering  the  non-existence 
in  the  country  of  any  jurisdiction  which  could  give  effect 
to  equitable  estates,  no  conveyance  from  the  trustees  was 
ever  obtained.  The  want  of  such  a  conveyance  from 
the  trustees  would,  of  course,  make  no  difference  on  the 
question  of  dower,  if  the  settlement  had  been  proved  to 
have  sufficiently  vested  the  fee  in  the  trustees,  and  if 
there  was  no  other  origin  of  the  title  of  William  Higgins 
than  the  settlement  a  conveyance  from  the  trustees  might 
possibly  have  been  presumed,  as  well  as  the  performance 
of  all  acts  required  to  complete  the  instrument.  But  I 
refer  to  the  absence  of  any  conveyance  from  the  trustees 
as  a  fact  which,  taken  in  connection  with  the  deed  of 
1832,  tends  to  shew  that  this  last  mentioned  instrument 
is  that  to  which  the  title  of  William  Higgins  is  to  be 
attributed.  I  am  therefore  of  opinion  that  the  convey- 
judgment,  ance  of  the  18th  August,  1832,  precludes  any  presump- 
tion in  favour  of  the  validity  of  the  trust  deed  arising 
from  the  possession  subsequent  to  1832.  But  I  think 
the  last  mentioned  instrument  does  even  more  than  this, 
and  warrants  the  inference  that  the  deed  of  1825  was 
never  perfected.  Everything  is  against  the  supposition 
that  William  Higgins,  if  the  trust  deed  had  been  suffi- 
cient to  pass  the  estate,  would  have  clouded  his  registered 
title  unnecessarily,  as  in  that  supposition  he  would  have 
been  doing,  by  taking  and  registering  a  conveyance  from 
the  heir-at-law  of  his  father  and  mother.  It  must  be 
assumed  that  the  deed  of  the  18th  August,  1832,  was 
not  executed  except  for  some  good  reason  ;  then  what 
could  that  have  been  except  to  cure  some  defect  in  the 
deed  of  1825  ?  And  if  so,  that  defect  must  have  been 
one  not  apparent  on  the  face  of  the  deed,  as  regards  its 
operative  parts,  or  in  its  execution  by  sealing  and 
delivery,  for  the  memorial  and  registry  shew  that  all 
these  were  sufficient. 
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•  If  the  deed  of  1825  had  not  been  registered,  it  might  1872. 
have  been  suggested  that  the  taking  of  the  deed  of  1832  ^"■"v"— ' 
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was  a  resort  to  the  old  device  of  superseding  the  first 
instrument  by  the  prior  registration  of  the  later  deed  ; 
but  this  hypothesis  is  excluded  by  the  fact  that  the  deed 
of  1825  was  registered  in  February,  1826.  Therefore 
the  conclusion  must  be,  that  the  deed  of  18th  August, 
1832,  was  intended  to  remedy  some  fault  in  the  earlier 
deed  which  is  not  disclosed  by  the  very  full  memorial 
upon  which  it  was  registered,  and  this  fault  may  fairly 
bepresumed  to  have  been  the  want  of  the  indorsement 
of  the  statutory  certificate  of  Mrs.  Biggins' s  examina- 
tion. It  is,  however,  true  that  there  was  a  possession 
in  William  Higgins  between  the  death  of  John  Biggins 
the  father,  in  1829,  and  August,  1832,  which  cannot  be 
accounted  for  by  the  deed  of  the  latter  date.  But  the 
subsequent  possession  being,  as  I  have  shewn,  conse- 
quent on  the  deed  of  1832,  this  enjoyment  for  the  short 
period  of  three  years  would  by  itself  be  wholly  insuffi-  Judgment 
cient  on  any  recognized  principle  of  evidence  to  authorize 
the  presumption  contended  for.  For  this,  two  reasons 
may  be  given  :  first,  the  case  is  not  as  though  William 
Biggins  had  for  the  first  time  entered  on  the  possession 
immediately  after  his  father's  death,  which  might  have 
implied  an  acting  on  the  deed  of  1825  ;  for  having  been 
in  the  occupation  of  the  property  during  the  continuance 
of  his  father's  life  estate,  his  subsequent  possession  was 
a  mere  holding  over,  a  continuance  of  the  enjoyment 
which  must  have  originated  in  a  tenancy  of  some  kind 
under  his  father  ;  secondly,  the  time  between  1829  and 
1832,  at  the  most  a  little  over  three  years,  was  too  short 
for  such  a  purpose.  In  Doe  Wilkins  v.  The  Marquis 
of  Cleveland  (a),  where  it  was  sought  to  supply  a  defect 
in  the  proof  of  a  title  by  feoffment  (the  deed  having  been 
admitted  but  no  livery  or  seisin  proved),  by  a  presump- 
tion of  this  kind  arising  from  a  possession  of  sixteen 


(a)  9B.  &C.864. 


318 


CHANCERY  REPORTS. 


years ;  Littledale,  J.,  says  "  It  seems  to  me  that  no 
possession  for  less  than  twenty-one  years  was  sufficient 
to  warrant  the  jury  in  presuming  the  fact  of  livery  in 
this  case." 


If  in  August,  1832,  before  executing  the  deed  of  that 
date,  John  Higgins  had  brought  ejectment  as  the  heir- 
at-law  of  his  mother,  and  the  deed  of  1825  had  then 
been  lost,  and  there  had  been  given  precisely  the  same 
evidence  of  title  and  possession  which  we  have  here, 
can  it  be  supposed  that  a  jury  would  have  been  justified 
in  finding  a  verdict  for  the  defendant?  And  is  not  the 
question  now  offered  for  decision  precisely  identical  with 
that  which  the  jury  would  in  the  case  put  have  had  to 
determine  ? 


Had  it  not  been  for  the  execution  of  the  deed  of  1832, 
the  examination  and  certificate  might  possibly  have  been 
Judgment,  presumed  ;  but  as  it  is,  I  must  determine  that  it  is  not 
proved  that  the  deed  of  settlement  of  the  6th  January, 
1825,  was  ever  perfected  by  the  examination  of  Mrs. 
Higgins  as  required  by  the  statute. 

In  addition  to  the  cases  already  referred  to,  I  have  in 
connection  with  this  part  of  the  case  seen  and  considered 
the  following  authorities,  viz.,  Hillary  v.  Waller  (a), 
Emery  v.  Grocock  (b),  Bees  v.  Lloyd  (c),  Cook  v.  Soltau 
(d),  Rex  v.  Long  Buckeby  (e),  Bullen  v.  Michel  (f), 
Pooley  v.  Goodwin  (g),  Earl  d.  Goodwin  v.  Baxter  (A), 
Doe  Griffin  v.  Mason  (i),  Lewis  v.  Bingham  (j)t  Keene 
v.  Leardon  (k). 

The  remaining   question   is  this :    assuming  that 


(a)  12  Ves.  239. 
(c)  Wightwick  123. 
(e)  7  East  45. 
(g)  4  A.  &  E.  94. 
(*)  3  Camp.  7. 

(*) 


(b)  6  Madd.  54. 
(d)  2  Sim.  &  Stu.  154. 
(/)  4  Dow.  at  324. 
(A)  2  W.  Bl.  1228. 
(/)  4  B.  &  Aid.  672. 
8  East  248. 
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Isabella  Higgins  died  entitled  in  fee,  was  John  Higgins,  1872. 
the  husband  of  the  contestant  and  the  heir-at-law  of  ^J^T^ 
Isabella,  ever  seised  of  an  estate  of  inheritance  in  this 
property  ? 

The  Referee  has  determined  that,  at  the  time  of  the 
execution  of  the  deed  of  1832,  John  Higgins  had  only 
a  mere  right  of  entry  in  respect  of  this  land,  inasmuch 
as  William  Higgins  had  adverse  possession  from  the 
time  of  his  father's  death  up  to  the  date  of  the  relin- 
quishment of  all  title  by  his  brother  John  in  August, 
1832.  If  it  be  true  that  the  interest  of  John  Higgins 
during  this  interval  of  three  years  was  nothing  more 
than  a  mere  right  of  entry,  then  certainly  the  con- 
testant would  not  be  entitled  to  dower,  as  her  husband 
had  ceased,  by  his  own  act,  to  have  any  right  or  title  to 
the  land  before  the  passing  of  the  Act  (a),  which  first 
gave  dower  out  of  rights  of  entry  (b).  It  is  not  necessary 
to  point  out  that  in  order  to  entitle  a  widow  to  dower,  judgment, 
actual  seisin  of  the  husband,  such  as  it  is  required 
that  the  wife  shall  have  to  entitle  the  husband,  as 
tenant  by  the  courtesy,  is  not  essential. 

It  is  sufficient  if  the  husband's  title  has  not  been 
turned  into  a  right  of  entry — in  other  words,  if  he  has 
not  been  disseised.  The  question  here  therefore  is, 
whether  the  possession  of  William  Higgins  of  this 
piece  of  land  from  1829  until  1832  was  such  as  to 
amount  to  a  disseisin  of  the  contestant's  husband. 
According  to  some  of  the  authorities  which  I  will  refer 
to  hereafter,  there  may  have  been  a  possession  adverse 
for  the  purposes  of  the  old  Statute  of  Limitations  (<?), 
and  yet  not  such  as  to  amount  to  a  disseisin.  With 
this  modified  form  of  adverse  possession  we  have 
nothing  to  do  in  the  present  case;  the  question 
here  is,  was  there  adverse  possession  in  the  sense  of 
disseisin  ?    What  was  required   to  constitute  adverse 


(a)  4  Wm.  IV.  cap.  1.  (b)  Park  on  Dower,  p.  25. 

(c)  21  Jac.  I.  cap.  16. 
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1872.    possession  amounting  to  a  disseisin  is  pointed  out  by 
TindaL  C.  J.,  in  Davies  v.  Lowndes  (a\  and  in  some 

Re  Higgms.  t  \  V 

of  the  other  authorities  to  which  I  will  refer  more 
fully.  In  Anon,  case  (b)  it  is  said  :  "  An  entry  on 
another  without  expulsion  makes  such  a  seisin,  only  that 
the  law  will  adjudge  him  in  possession  only  that  hath 
the  right."  In  Williams,  lessee  of  Hughes  v.  Thomas  (c) 
Lord  Mlenborough,  C.  J.,  says:  "All  the  definitions 
include  an  ouster  of  the  tenant — a  wrongful  putting  of 
him  out;  there  lies  your  difficulty  ;  there  is  an  entry  of 
the  one  party,  but  what  ouster  or  putting  out  of  the 
other  is  there  ?"  In  Watkins  on  Conveyancing,  p.  27, 
there  occurs  the  following  passage :  "  It  is  true  that 
entry  alone  will  not  create  a  disseisin  or  intrusion  ;  it 
must  be  accompanied  with  some  act  which  the  law 
construes  as  an  ouster  of  the  freehold,  such  as  claiming 
or  taking  the  profits  contrary  to  his  title ;  but,  where 
there  is  an  entry  which  is  not  congeable,  and  a  taking 
Judgment,  of  profits,  such  entry  is  adverse." 

In  Ready  v.  Houston  (d)  it  is  laid  down,  "  Where 
two  men  are  in  possession  together  the  law  will  adjudge 
it  in  him  that  hath  the  right."  Applying  the  law  to 
the  facts  proved,  it  is  clear  that  there  was  no  disseisin 
by  William  Higgins  of  his  father  and  mother  when, 
upon  his  marriage  in  1825,  he  went  with  his  wife  to 
live  in  the  same  house  with  them  on  this  property.  The 
reasons  for  this  are  almost  too  plain  to  require  pointing 
out,  for  it  is  obvious  from  the  evidence  that  William 
Higgins  acted  thus  with  the  consent  of  his  father,  who 
was  at  this  time  seised  in  right  of  his  wife.  There 
was,  therefore,  no  pretence  of  a  wrongful  entry  or 
expulsion.  The  seisin  continued  to  be  in  John  Biggins, 
the  father,  up  to  his  wife's  death,  when  he  became  tenant 
by  the  courtesy,  and  would,  if  the  trust  deed  had  been 
an  operative  instrument,  have  been  tenant  for  life  under 


(a)  5  Bing.  N.  C.  173. 
(c)  12  East  152. 


(b)  Salk.  246. 
(<i)  Salk.  422. 
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its  limitations.    Up  to  this  time  William  Higgins  made  1872. 
no  pretence  of  title,  and  the  trust  deed  srave  him  no  ^ 
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colour  for  such  a  pretence. 

Soon  after  the  death  of  Mrs.  Higgins,  her  husband 
appears  to  have  removed  to  Duke  Street,  leaving 
William  in  undisturbed  possession  of  the  property ;  it 
is  clear  that  this  did  not  constitute  William  Higgins  a 
disseisor,  for  he  was  thus  left  alone  in  possession  with 
the  acquiescence  of  his  father  the  life-tenant,  and 
moreover,  it  was  but  a  continuance  of  the  possession 
which  he  had  originally  taken  with  his  father's^assent. 
There  was,  therefore,  neither  the  entry  nor  expulsion 
required  to  create  disseisin,  but  the  relationship  of 
tenancy  in  some  form  must  have  subsisted  between 
William  Higgins  and  his  father  up  to  the  death  of  the 
latter.  Then,  William  Higgins  never  having  been  a 
disseisor  up  to  the  time  of  his  father's  death,  it  is  clear 
that  he  did  not  become  one  by  continuing  in  possession 

v  .  Judgment, 

afterwards.  Upon  this  point,  as  might  be  expected 
from  what  is  said  in  plain  language  in  Chief  Justice 
TindaVs  charge,  in  Davies  v.  Loundes,  already  cited, 
the  authorities  are  very  clear.  In  Doe  Souter  v.  Hall  (a) 
a  testator,  seised  in  fee,  made  his  will  and  devised  to 
his  wife  for  life.  The  wife  conveyed  in  fee  by  bargain 
and  sale  and  the  parties  entered ;  after  some  time  the 
wife  died ;  the  devisee  of  the  heir-at-law  of  the  testator, 
under  a  will  made  after  his  wife's  death,  brought  eject- 
ment against  the  devisees  of  the  grantee  in  the'bargain 
and  sale.  It  was  objected :  first,  that,  at  the  time  of 
the  devise  to  the  lessor  of  the  plaintiff,  his  devisor  had  a 
mere  right  of  entry,  and  therefore  nothing  passed  by  the 
devise  ;  second,  that,  as  the  grantee  in  the  bargain  and 
sale  had  remained  in  adverse  possession  from  the  time 
of  the  widow's  death,  there  was,  on  the  grantee's  death, 
a  descent  cast.    It  was  held  that  both  objections  must 


(a)  2  D.  &  R.  38. 
41 — VOl,.  XIX.  GR. 
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1872.  fail,  Lord  Tenterden,  C.  J.,  and  Bayley,  J.,  both  saying 
that  there  was  no  disseisin,  as  the  grantee  in  the  bar- 
gain and  sale  went  in  rightfully  and  held  rightfully 
until  the  widow's  death  ;  he  was  therefore  a  rightful 
tenant  holding  over  ;  a  mere  tenant  at  sufferance  ;  *  he 
did  not  take  possession  wrongfully  ;  he  only  wrongfully 
continued  in  possession."  Bayley,  J.,  further  says: 
"  In  order  to  bar  the  power  of  devising  a  right  of 
entry,  there  must  be  an  actual  disseisin  of  the  devisor ; 
a  mere  adverse  possession  will  not  suffice ;  he  must  be 
completely  ousted  of  the  freehold.  I  know  of  no  case 
in  which  it  has  been  held  that  a  mere  adverse  possession 
can  operate  as  a  disseisin  to  prevent  the  owner  of  the 
freehold  from  devising  it."  At  the  time  of  this  judg- 
ment it  was  thought  a  right  of  entry  was  not  devisable, 
though  it  was  afterwards  held  otherwise  ;  this,  however, 
does  not  impair  the  authority  of  the  case  upon  the 
point  material  here. 


Judgment. 


In  Doe  Parker  v.  Gregory  (b)  a  married  woman 
tenant  for  life,  being  with  her  husband  in  possession, 
they  together  levied  a  fine ;  the  wife  died,  and  the 
husband  remained  in  possession  for  upwards  of  twenty 
years.  It  was  held  that  the  husband  holding  over  was 
not  a  disseisor,  but  that  nevertheless  he  had  an  actual 
possession  which  was  effectual  under  the  Statute  of 
James,  and  constituted  a  bar  to  an  ejectment  brought  by 
the  remainder-man.  This  case  has  been  criticized  in 
Smith's  Leading  Cases  (6),  as  drawing  an  unwarrantable 
distinction  between  adverse  possession  at  common  law 
and  under  the  Statute  of  James  I. ;  for,  as  the  learned 
editor  contends,  nothing  short  of  a  disseisin  was  sufficient 
to  constitute  an  adverse  possession  for  the  purposes  of  the 
statute.  Further,  it  is  said  that  the  husband,  in  the  case 
just  referred  to,  holding  over  was  a  disseisin,  inasmuch  as 
there  is  "  a  diversity  between  particular  estates  created 


(a)  2  A.  &  E.  14. 


(5)  Vol.  I.  4th  ed.  p.  537-538. 
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by  the  tenant,  and  particular  estates  created  by  act  1872. 
in  law  ;"  the  continuance  in  possession  in  the  latter  s-"~v~' 
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case,  though  not  in  the  former,  amounting  to  a  disseisin. 
However,  both  the  case  itself  and  the  note  upon  it  in 
Smith's  Leading  Cases  establish  all  that  is  required  here. 

In  Doe  Burrell  v.  Perkins  (a)  it  was  held  that  the 
receipt  of  rents  and  profits  by  the  defendant  who  was 
executor  of  tenant  pur  auter  vie  which  tenant  had  held 
over  after  the  death  of  cestui  que  vie  without  paying  any 
rent,  was  no  disseisin,  and  therefore  that  a  fine  levied  by 
the  defendant  had  no  operation  by  non-claim. 

This  case  has  also  been  found  fault  with  (b)  on  the 
ground  that  there  was  an  actual  entry  by  the  defendant 
and  not  a  mere  continuance  in  possession,  and  therefore 
his  possession  was  that  species  of  disseisin  called  an 
intrusion  ;  but  the  rule  applicable  to  the  present  case  on 
which  the  decision  proceeded  is  not  questioned  by  the 
editor,  but  receives  the  sanction  of  that  high  authority,  Judsment 
who  states  it  thus  distinctly :  "  The  result  seems  to  be, 
that  to  constitute  a  disseisin  there  must  be  a  wrongful 
entry,  and  that  a  wrongful  continuance  in  possession  is 
not  sufficient. "  And  this  rule  was  not  dependent  on 
any  technical  or  arbitrary  principle,  but  was  extremely 
convenient,  since  without  it,  in  the  days  when  tortious  con- 
veyances were  effective,  landlords  would  have  been  to  a 
great  extent  at  the  mercy  of  their  over  holding  tenants. 

The  result  is,  that  on  the  death  of  John  Higgins,  the 
father,  in  1829,  John  Higgins,  the  husband  of  the  con- 
testant, became,  as  heir-at-law  of  his  mother,  seized  in 
fee,  and  so  continued  until  he  executed  the  deed  of  the 
18th  of  August,  1832. 

The  certificate  must  therefore  be  varied  by  declaring 
the  claimant  entitled  to  dower,  and  she  must  be  paid  her 
costs  of  the  contest  before  the  Referee,  and  also  those  of 
this  appeal. 

(a)  3  M.  &  S.  271.     (b)  Clark  v.  Pywel,  1  Wms.  Notes  to  Saun.  p.  540. 
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' — ^  Shank  v.  Coulthard. 

Conveyance,  setting  aside — Consideration,  evidence  of. 

The  owner  of  land  subject  to  mortgages  past  due  and  otherwise  pressed 
for  money,  applied  to  a  third  person,  who  agreed  after  some  discus- 
sion to  purchase  the  real  estate  as  also  the  chattel  property  thereon, 
for  a  sum  amounting  in  all  to  about  $6,800,  which  the  purchaser 
arranged,  and  went  into  possession  of  the  property.  Sometime 
afterwards  the  vendor  filed  a  bill  seeking  to  impeach  the  sale,  on  the 
ground  of  undue  influence  and  inadequacy  of  consideration  ;  but  the 
Court,  being  of  opinion  that  the  property  was  not  worth  more  than 
$7,500  ;  that  the  vendor  had  had  ample  time  for  deliberation  between 
the  verbal  arrangement  and  the  written  agreement,  which  time  he 
admitted  he  had  employed  in  trying  to  do  better  with  his  property 
than  by  accepting  the  purchasers  offer ;  that  the  bargain  made 
between  the  parties  was  as  good  a  one  as  at  the  time  and  under  the 
circumstances  could  have  been  obtained,  dismissed  the  bill  with  costs. 

The  amount  mentioned  in  a  conveyance  as  the  consideration  money 
is  not  conclusive  evidence  of  the  true  consideration  in  favor  of  the 
vendor,  on  a  bill  filed  by  him  impeaching  the  transaction,  on  the 
ground  of  inadequacy  of  price. 

Examination  of  witnesses  and  hearing  at  Whitby. 
Mr.  S.  Blake,  Q.C.,  for  the  plaintiff. 
Mr.  Machar,  for  the  defendant. 

June  26th.  Strong,  V.C. — This  bill  is  filed  by  Abraham  Shank 
against  Walter  Coulthard,  to  set  aside  a  sale  made  by 

judgment,  gj^  plaintiff  to  the  defendant  of  certain  lands  in  the 
township  of  Pickering,  and  also  of  some  chattel  property 
sold  about  the  same  time. 

The  circumstances  of  the  transaction  complained  of 
were,  as  I  find  from  the  evidence,  as  follows :  In  the 
early  part  of  December,  1870,  the  plaintiff  was  entitled 
to  the  equity  of  redemption  of  the  land  in  question,  the 
west  half  of  lot  27,  and  the  south  half  of  lot  28,  in 
the  3rd  concession  of  Pickering,  200  acres,  being  the 
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farm  on  which  the  plaintiff  was  then  living,  which  was  at  1872. 
that  time  subject  to  three  mortgages,  viz.:  one  to  William  '^^^ 
Boivman,  dated  the  9th  Januarv,  1868,  securing  $4,500,  v. 

.  \     •  m  °       7        7  Coulthard. 

payable  five  years  after  date,  with  interest  yearly  at  ten 
per  cent.;  a  second  also  to  Bowman,  dated  29th  Decem- 
ber, 1868,  to  secure  $800,  payable  three  years  after 
date,  with  interest  at  the  same  rate  ;  and  a  third  mort- 
gage to  one  Pugh,  upon  which,  at  the  time  of  the  sale, 
there  was  due  about  $186.  The  interest  on  Bowman's 
mortgages  being  in  arrear,  and  the  plaintiff  finding  him- 
self unable  to  pay  it,  went  in  the  beginning  of  December, 
1870,  to  Bowman,  and  asked  for  an  extension  of  time. 
Bowman  however  came  to  no  terms  with  him,  but  said 
he  would  go  up  to  the  property,  and  after  inspecting  it 
and  the  chattel  property  which  Shank  had  upon  the 
farm,  he  would  tell  him  what  he  would  do.  Accord- 
ingly, a  few  days  afterwards,  Bowman  did  go  up  to  the 
plaintiff's  farm,  and  spent  some  time  there  looking  over 
the  land  and  fall  crops,  and  viewing  the  chattel  property  judgment, 
on  the  place.  He  left  without  telling  Shank  what  he 
would  do,  and  the  next  thing  the  plaintiff  heard  of  the 
matter  was  some  two  days  afterwards,  when  Berkenshaw, 
a  bailiff,  made  his  appearance  with  a  distress  warrant, 
issued  under  a  clause  in  the  mortgage  deeds,  authorizing 
him  to  distrain  and  sell  the  goods  on  the  land  for  the 
arrears  of  interest.  Under  this  warrant  Berkenshaw 
accordingly  made  a  seizure,  and  advertised  the  property 
seized  for  sale.  After  the  distress  the  plaintiff  again 
went  to  see  Boivman,  and  endeavoured  to  get  indulgence 
from  him,  but  without  effect ;  Bowman,  as  the  plaintiff 
swears,  harshly  declaring  that  he  would  sell  the  plain- 
tiff's goods,  even  "to  the  spoons  upon  the  table,"  and 
turn  the  plaintiff  out  on  the  road  in  three  days.  How- 
ever the  sale  was  adjourned  on  two  different  occasions, 
the  first  having  been  at  the  instance  of  Bowman  himself, 
who  seems  to  have  been  induced  to  do  it,  not  with  any 
intention  of  shewing  favour  to  the  plaintiff,  but  to 
rectify  a  mistake  in  the  advertisement  which  he  appre- 
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1872.    hended  might  have  vitiated  the  sale.     The  plaintiff 
v^y^>  proves  that  on  the  occasion  of  his  going  to  Bowman  the 
v.      second  time,  the  latter  recommended  him  to  see  Mr. 

Coulthard. 

Cochrane,  at  Whitby,  who  might,  perhaps,  be  able  to 
assist  him  ;  and  it  appears  from  the  plaintiff's  own 
statement  that  he  did  apply  about  the  matter  to  Mr. 
Cochrane,  who,  he  says,  had  acted  as  his  solicitor  in  the 
matters  of  the  mortgages  to  Bowman,  and  also  in  getting 
the  title  to  this  land  put  right.  A  few  days  after  the 
first  adjournment  of  the  sale  the  plaintiff  left  home  with 
the  intention  of  going  to  Whitby  to  see  Mr.  Cochrane 
about  the  matter,  but  meeting  Mr.  Cochrane  and  the 
defendant  on  the  road,  he  returned  with  them  to  the 
farm.  The  defendant  and  Mr.  Cochrane  then  went 
over  the  place  and  saw  the  chattel  property ;  and  then 
after  some  bargaining  it  was  agreed  that  the  defendant 
should  purchase  the  lands  from  the  plaintiff,  and  should 
also  purchase  all  the  chattels  at  the  sale,  under  the 
judgment,  distress ;  and,  in  addition  to  allowing  the  plaintiff  to 
retain  his  household  furniture  and  a  portion  of  the  farm 
stock  and  implements,  (which  are  specified  accurately, 
I  think,  in  the  evidence  of  Abraham  Shank)  the 
defendant  was  to  give  the  following  consideration :  he 
was  to  assume  the  mortgages  to  Bowman,  and  indemnify 
the  defendant  against  those  incumbrances,  the  principal 
and  interest  on  which  at  this  time  amounted  to  $6,260 ; 
the  defendant  was  also  to  pay  off  Pugh's  mortgage, 
$186.90,  to  pay  Mr.  Cochrane  a  note  of  the  plaintiff's 
which  he  held  for  $153,  and  to  pay  the  costs  of  the 
distress  $80,  in  all  $6,679.90.  After  verbally  concluding 
this  bargain  the  defendant  and  Mr.  Cochrane  returned 
home  without  having  taken  from  the  plaintiff  any 
written  agreement,  so  that  the  plaintiff  was  in  no  way 
bound  until  the  execution  of  the  agreement  afterwards 
mentioned.  The  plaintiff  and  defendant,  after  this 
meeting  at  the  plaintiff's  place,  did  not  come  together 
again  for  some  ten  days,  when  they  accidentally  met  at 
Whitby,  and  the  plaintiff  then  told  the  defendant  that 
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he  expected  to  be  able  to  raise  money  through  Mr.  1872. 
Agnew,  the  agent  for  the  Colonial  Securities  Company, 
who  has  been  examined  as  a  witness,  and  who  proves 
that  the  plaintiff"  did  unsuccessfully  endeavour  to  obtain 
a  loan  through  him.  Then  a  few  days  after  this  again, 
making  it  a  fortnight  after  the  interview  between  the 
parties  at  the  plaintiff's  farm,  and  on  the  30th  December, 
1870,  the  plaintiff  went  to  the  defendant,  told  him  that 
Mr.  Agnew  had  disappointed  him,  and  that  he  could  not 
get  the  money  and  that  he  wished  to  carry  out  the  sale 
to  defendant ;  and  they  then  proceeded  to  Cochrane' s 
office  and  executed  an  agreement  comprising  the  terms 
already  mentioned,  and  also  at  the  same  time  a  convey- 
ance of  the  land  to  the  defendant.  Two  days  after- 
wards, however,  the  plaintiff  returned  to  the  defendant, 
and  expressing  dissatisfaction  with  his  bargain,  the 
latter  told  him  that  he  was  willing  to  cancel  the  agree- 
ment, and  took  him  to  Mr.  Cochrane  s  office,  and  told 
Mr.  Cochrane  that  Shank  was  dissatisfied,  and  that  he  judgment, 
could  give  him  up  the  papers ;  and  the  defendant  then 
went  away,  leaving  Shank  and  Mr.  Cochrane  alone. 
The  plaintiff  did  not,  however,  persevere  in  his  wish  to 
rescind  the  sale,  for  in  a  few  days,  and  on  the  3rd 
January,  1871,  he  and  his  wife  and  son  went  again  to 
Mr.  Cochrane  s  office,  when  after  some  discussion,  and 
the  defendant  agreeing,  in  addition  to  the  terms  stated? 
to  "give  the  plaintiff  a  lease  for  two  years  of  a  house 
and  four  acres  of  land  rent  free,  a  memorandum 
of  that  lease  was  executed,  and  the  plaintiff's  wife  then 
executed  the  conveyance.  After  this,  the  plaintiff  being 
still  discontented  with  his  bargain,  sought  advice  from 
Messrs.  Bell  $  Crowther,  of  Toronto,  and  afterwards 
from  Mr.  M.  C.  Cameron,  who  referred  him  to  Mr.  H.  J. 
Macdonell,  of  Whitby,  and  the  latter  spoke  to  the  defend- 
ant about  the  matter,  when  the  defendant  said  "  he  was 
perfectly  willing  to  give  all  the  property  back  to  Shank 
upon  payment  of  the  amount  he  had  paid  and  reasonable 
expenses  for  his  time  and  trouble";  and  Mr.  Macdonell 


328 


CHANCERY  REPORTS. 


1872.  further  states,  u  In  answer  to  a  question  from  me  Mr. 
^-^y^-^  Coulthard  said  he  would  give  Shank  eight  or  ten  days 

Shank  o  J 

.  Sj  to  get  the  money.  I  then  sent  Shank  to  Qoulthard ; 
this  was  in  February,  1871."  .  After  this  the  plaintiff 
endeavoured  to  procure  a  Mr.  Major  to  purchase  the 
land  for  $7000  ;  but  the  terms  of  payment  which  Mr. 
Major  was  willing  to  agree  to  were  not  such  as  would 
have  enabled  Shanke  to  have  reinstated  the  deiendant 
in  his  original  position,  and  for  this  reason  the  defendant 
states  that  he  refused  his  assent  to  that  sale.  No 
further  negotiations  appear  to  have  taken  place  be- 
tween the  parties,  and  this  bill  was  filed  on  the  6th  of 
April,  1871.  I  should  have  stated  that  the  defendant 
paid  the  costs  of  the  distress,  paid  off  PugJts  mort- 
gage, and  also  retired  and  delivered  up  to  the  plaintiff 
the  note  for  $153  which  Mr.  Cochrane  held  ;  and  on 
the  next  day  after  the  assignment  was  signed,  that  is, 
on  the  31st  of  December,  Mr.  Cochran  and  the  defen- 

judgment.  dant  went  to  Bowman  s  and  agreed  with  him  that  the 
chattels  should  be  sold  under  the  distress,  and  that  they 
(the  defendant  and  Cochrane)  would  make  good  any 
deficiency  in  the  amount  of  interest  which  the  chattels 
were  insufficient  to  satisfy  ;  and  that  Bowman  should 
receive  payment  from  them  of  the  amount  of  principal 
and  interest  secured  by  the  mortgages,  and  thereupon 
assign  the  mortgages  to  them. 

It  is  explained  by  the  defendant  that,  being  himself  a 
stranger  to  Bowman,  who  knew  Mr.  Cochrane  well,  the 
latter  executed  the  agreement  as  a  surety  for  the  defen- 
dant ;  and  the  defendant  most  positively  negatives  the 
suggestion  that  Mr.  Cochrane  had  any  interest  in  the 
purchase.  Bowman,  in  his  evidence,  says  that  the 
defendants  agreed  to  become  responsible  to  him  for  the 
mortgage  moneys  and  interest.  The  chattels  were,  as 
arranged,  sold  under  the  distress,  and  Coulthard  became 
the  purchaser  of  nearly,  if  not  quite,  all  of  the  articles 
sold.    This  sale,  which  I  think  must  have  been  under- 
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stood  by  all  the  persons  who  attended  it  to  have  been  1872. 
made  in  pursuance  of  some  concerted  plan  between  the  v-^v^' 
plaintiff,  defendant,  and  Bowman,  is  the  fact  of  the  „  v- 

r  ...  .  .  Coulthard. 

whole  transaction,  which  is  the  least  satisfactorily  ex- 
plained ;  but,  although  I  should  judge  that  the  goods 
did  not  produce  their  full  value,  yet  it  could  have  made 
no  difference  to  the  plaintiff,  whose  bargain  with  the 
defendant  was,  that  he  should  have  the  lands  and  all  * 
the  goods  except  the  furniture  and  other  articles  which 
the  plaintiff  got,  in  consideration  of  moneys  to  be  paid 
and  liabilities  to  be  undertaken  to  the  amount  of 
$6,679.90,  and  the  two  years'  lease,  rent  free,  of  the 
house  and  five  acres,  in  all,  as  I  make  it  up,  about 
$6,800.  Moreover,  there  can  be  no  doubt  but  that  it 
was  with  the  acquiescence  of  the  plaintiff  and  on  an 
understanding  with  -him  that  the  goods  were  sold  as 
they  were.  The  reason  for  carrying  out  the  agreement 
in  this  way  appears  to  have  been  with  the  view  of 
making  the  transaction  more  secure  from  impeachment  Judgment, 
by  the  creditors  of  Shank.  The  gross  nominal  price 
produced  by  the  chattels  so  sold  was  $561. 

I  have  now  stated  what,  in  my  judgment,  the  evidence 
establishes  on  all  material  points,  except  the  question  of 
the  value  of  the  land,  which  I  will  advert  to  hereafter. 
Both  the  plaintiff  and  defendant  were  examined  before 
me.  The  plaintiff  is  an  illiterate  man,  and  his  native 
tongue  is  German  ;  but  he  is  able  to  speak  and  under- 
stand English  sufficiently  for  the  purposes  of  transact- 
iug  business,  and  he  is  not  wanting  in  shrewdness  ; 
and  I  should  say  was  quite  able  to  take  care  of  him- 
self in  any  bargain.  I  was  not  so  favorably  impressed 
with  the  plaintiff's  manner  that  I  could  place  confidence 
in  his  evidence  to  the  extent  of  acting  upon  it  when 
unsupported  by  that  of  other  witnesses.  The  defendant, 
on  the  other  hand,  appears  to  be  a  most  respectable 
man,  and  gave  his  evidence  with  great  fairness  and 
propriety ;  and  I  think  I  am  safe  in  considering  his 
42 — VOL.  XIX.  GR. 
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1872.  statement  of  the  transactions  in  every  respect  a  truthful 
v— ""v— '  one.    There  is  one  portion  of  the  evidence  to  which  1 

Shank  r  . 

couithard  kave  not  ^et  Averted,  namely,  that  respecting  the 
value  of  the  land,  which,  as  usual,  is  very  conflicting, 
some  of  the  plaintiff's  witnesses  putting  it  as  high  as 
$10,000,  some  of  the  defendant's  under  $7,000.  At 
the  hearing  I  thought  the  just  valuation,  and  the  one 
which  it  would  be  the  most  safe  to  adopt,  was  that  fixed 
by  Mr.  Gilchrist,  one  of  the  defendant's  witnesses, 
being  $7,000.  After  having  again  read  over  the  evi- 
dence, I  remain  of  that  conclusion.  The  fair  value  of 
the  chattel  property,  including  the  stallion  referred  to 
in  the  evidence,  I  put  at  $750,  allowing  $300  for  the 
horse,  which  is  perhaps  an  excessive  valuation.  In  all, 
I  should  think  $7,750  to  $8,000  the  highest  value  which 
could  fairly  be  put  upon  the  property  for  which  the 
defendant  gave  $6,800.  The  plaintiff,  it  must  be  re- 
membered, was  not  idle  during  the  ten  days  or  upwards 
which  intervened  between  the  visit  of  the  defendant  and 
Mr.  Cochrane  to  his  farm,  for  he  states,  in  his  evidence, 
that  he  was  active  during  this  time,  not  only  in  endea- 
vouring to  procure  the  money  by  means  of  a  loan 
through  Mr.  Agnew,  but  also  in  seeking  a  purchaser 
amongst  his  friends  and  the  farming  community  of  the 
neighbourhoood. 

These  being  the  facts  of  the  case,  the  question  arises, 
what  equity  do  they  shew  the  plaintiff  entitled  to  ?  The 
bill  makes  a  case  of  direct  fraud  by  misrepresentation, 
the  5th  and  6th  paragraphs  containing  the  substance  of 
the  plaintiff's  case  in  this  respect,  and  the  allegation 
being  that  the  defendant  and  Mr.  Cochrane  falsely 
represented  to  the  plaintiff  that  u  he  would  be  put  off 
the  mortgaged  premises  in  three  days."  After  the 
statement  I  have  given  of  the  evidence,  I  need  scarcely 
say  that  this  case  wholly  fails  in  proof.  Therefore, 
strictly,  the  bill  should  be  dismissed  ;  but,  as  the  case 
was  argued  upon  the  evidence  as  making  a  case  apart 
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from  that  of  fraudulent  representation,  1  have  thought  1872. 

it  better  to  consider  the  facts  in  proof  without  confining  V""^^~/ 

the  plaintiff  to  the  precise  case  made  by  his  bill  more  Coul^ard 
particularly,  as  all  the  facts  attainable  by  either  party 
appear  to  have  been  elicited. 

In  the  first  place,  I  may  remark  that  the  inadequacy 
of  price  being  so  small,  as  it  manifestly  is,  if  my  con- 
clusion that  it  consists  in  the  difference  between  $6,800 
and  about  $7,750  is  correct,  it  would  require  a  very 
strong  case  of  fraud  to  entitle  the  plaintiff  to  a  decree. 
In  argument  it  was  put  by  the  learned  counsel  for  the 
plaintiff,  upon  the  ground  of  surprise,  and  he  relied  on 
Evans  v.  Llewellin  (a),  and  cases  of  that  class,  as 
laying  down  the  rule  which  applied  in  the  plaintiff's 
favor.  I  cannot,  however,  see  the  least  pretence  for 
saying  that  there  was  here  anything  approaching  sur- 
prise ;  indeed,  had  there  been  any  reasonable  ground 
for  otherwise  impeaching  the  sale,  I  should  have  thought  judgmetlt. 
the  very  ample  time  for  deliberation  allowed  the  plain- 
tiff in  the  first  instance  between  the  verbal  arrangement 
and  the  written  agreement,  time  which  the  plaintiff 
admits  he  industriously  employed  in  trying  to  do  better 
with  his  property  than  by  accepting  the  plaintiff's  pro- 
posal, was  a  strong  circumstance  in  favor  of  the  bona 
fides  of  the  transaction  on  the  part  of  the  defendant. 
But,  however,  not  merely  was  there  this  opportunity 
given  to  the  plaintiff  of  well  considering  the  defendant's 
offer  and  doing  better,  if  he  could,  before  he  became  in 
any  way  bound,  but  even  after  he  had  executed  the 
agreement  he  had  at  least  two  opportunities  of  rescinding 
the  sale  to  the  defendant,  and  on  one  occasion,  that 
spoken  of  by  Mr.  Madonnell,  he  had  reasonable  time 
given  him  to  look  for  a  purchaser ;  and  as  it  was,  active 
as  the  plaintiff  and  his  family  were  in  endeavoring  to 
find  a  purchaser,  the  only  result  of  their  exertions  was 
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1872.  the  offer  from  Mr.  Major,  which  the  defendant  could 
v*^^"  not,  of  course,  accept,  since  it  would  not  have  put  him 
„       ,  in  statu  quo.    On  the  whole,  I  am  convinced  that  the 

Coulthard.  2  7 

bargain  which  the  defendant  made  with  the  plaintiff 
was  as  good  a  one  as  he  could,  at  the  time  and  under 
the  circumstances,  have  procured ;  but,  even  if  the 
inadequacy  had  been  very  great,  that  by  itself  would,  of 
course,  have  constituted  no  ground  for  equitable  relief, 
and  this  was  not  disputed  in  the  argument ;  but  it  was 
contended  that,  the  grounds  of  fraud  and  surprise  failing, 
there  was  still  a  third  ground  which,  in  connection  with 
the  inadequacy,  constituted  a  title  to  a  decree.  It  was 
said  that  Mr.  Cochrane,  who  was  acting  in  this  matter  as 
the  solicitor  of  the  plaintiff,  was  secretly  interested 
with  the  defendant  in  the  purchase.  I  think,  however, 
that  there  is  nothing  in  the  evidence  to  shew  that  Mr. 
Cochrane  had  the  slightest  concern  in  the  purchase, 
save  in  so  far  as  he  thereby  received  payment  of  his 
Judgment,  note  for  $153,  which  was  well  understood  by  all  parties 
from  the  first.  I  should  not  say  that  he  was  acting  as 
the  plaintiff  's  solicitor;  but,  even  if  he  was,  I  can  see  no 
objection  to  what  he  did.  > 

His  intervention  in  the  agreement  with  Bowman, 
which  at  first  struck  me  as  strange,  has  received  a  full 
and  satisfactory  explanation  from  the  defendant,  who 
also  denies  most  positively  and  unequivocally  that  Mr. 
Cochrane  had  any  interest  in  the  purchase.  Mr. 
Cochrane  could  not  be  called  as  a  witness  himself,  for 
he  was  at  the  time  of  the  hearing  dangerously  ill ;  but 
his  testimony  was  not  needed,  for  the  evidence  which 
we  have,  shews  that  Mr.  Cochrane' %  conduct  from  first 
to  last  was,  in  both  a  moral  and  professional  point  of 
view,  strictly  correct. 

Then  it  was  urged  that  the  transaction,  if  it  could 
not  be  impeached  as  to  the  land,  was  nevertheless  one 
which  should  be  avoided  as  to  the  chattels.    The  answer 
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rescission,  as  the  sale  of  the  land  and  chattels  constituted 
one  entire  contract,  and  the  Court  never  makes  a  decree 
for  rescission  without  putting  the  parties  in  statu  quo  in 
all  respects  :  Farmer  v.  Farmer  (a). 


It  was  lastly  urged  that  the  plaintiff  was  entitled  to 
treat  the  price  of  the  land  as  $8,000,  that  being  the 
consideration  money  expressed  in  the  deed,  and  to  have 
the  usual  decree  to  enforce  a  vendor's  lien  in  respect  of 
the  excess  of  that  sum  over  the  amount  the  defendant 
has  paid. 

This  the  plaintiff  must  also  fail  in.  It  is  qnite  open 
to  the  defendant  to  shew  what  the  true  consideration 
was,  and  that  the  real  purchase  money  was  not  $8,000. 
The  plaintiff  in  a  suit  to  enforce  a  vendor's  lien  intro- 
duces parol  evidence  to  negative  the  release  in  the  body 
of  the  deed,  which  warrants  the  defendant  in  also  resort- 
ing to  that  species  of  evidence  to  shew  what  the  true 
consideration  was.  This  is  well  pointed  out  in  Winter 
v.  Lord  Anson  (b).  Moreover  there  are  many  authori- 
ties to  shew  that  a  bill  impeaching  a  transaction  and 
seeking  to  have  it  set  aside  for  fraud,  or  otherwise,  the 
Court  will  not — the  primary  case  failing — give  secon- 
dary relief  on  the  assumption  that  the  contract  was  a 
valid  one  :  Ernest  v.  Vivian  (c),  Qawley  v.  Poole  (d). 

The  result  is,  that  the  bill  stands  dismissed  with  costs. 


(a)  1  H.  L.  C.  724. 
(c)  12  W.  R.  295. 


(6)  3  Russ.  488. 
(d)  1  H.  &  M.  50. 
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Campbell  v.  The  Royal  Canadian  Bank. 

Mortgage — Sale  under  Order  of  Court — Setting  aside  act  of  Court — Dower. 

The  Court  refused  to  set  aside  an  Order  of  Court  made  on  notice 
allowing  a  purchase,  though  it  afterwards  appeared  that  there  were 
circumstances  not  known  to  the  Court  when  making  the  order,  it 
not  appearing  that  the  allowance  was  a  wrong  to  those  complaining 
of  it ;  or  was  procured  by  any  fraud  or  wrong  practice  on  the  part 
of  those  by  whom  or  in  whose  interest  the  order  was  obtained. 

A  vendor  of  real  estate  took  from  the  purchaser  a  mortgage  for  the 
whole  amount  of  purchase  money,  in  which  his  wife  joined  to  bar 
her  dower : 

Held,  the  husband  having  died  and  the  property  having  been  sold, 
that  the  widow  was  entitled  to  dower  in  the  excess,  after  payment 
of  mortgage  money  and  interest,  but  no  more. 

The  trustees  of  Mrs.  Elmsley QVLth.Q  16th  October,  1852, 
sold  to  Patrick  Campbell  deceased  the  land  in  question; 
and  to  secure  the  purchase  money,  took  from  him  a 
atement  mortgage  f°r  £300,  payable  in  instalments  with  interest, 
the  last  instalment  being  payable  on  15th  October,  1856. 
The  mortgagor  died  leaving  the  whole  of  the  principal 
money  and  a  large  sum  for  interest  due  upon  the  mort- 
gage ;  and  the  holders  of  the  mortgage  filed  a  bill  against 
Joseph  Campbell,  the  infant  heir-at-law,  praying  for  a 
sale,  and  a  decree  for  sale  was  made.  The  first  sale 
under  the  decree  proved  abortive,  and  at  a  second  sale 
the  son  of  Mrs.  Elmsley  bid  off  the  property,  but  in  reality 
purchased  for  his  mother.  The  widow  of  the  mortgagor 
and  his  heir-at-law,  however,  were  allowed  to  continue 
in  possession  without  payment  of  rent  or  interest,  until 
in  the  year  1870,  Mrs.  Elmsley  entered  into  an  agree- 
ment to  sell  the  land  to  Mr.  Thompson  (who  was  Vice- 
President  of,  and  acted  as  agent  for,  the  Royal  Cana- 
dian Bank)  for  <£500,  and  she  agreed  to  retain  thereout 
simply  the  £300  principal  due  on  the  mortgage,  and 
<£90  for  costs,  thus  throwing  on°  all  interest,  and  to  allow 
the  infant  the  balance  of  £110.  Mr.  Elmsley  having 
purchased  in  the  manner  he  did,  it  was  necessary  that 
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in  order  to  carry  into  effect  the  sale  to  the  Bank  to  apply  1872. 
to  the  Court  for  an  order  approving  of  the  sale  made  to 

rr  °  Campbell 

the  Bank,  which  order  was  made  and  the  X110  was  paid  v. 

'  "        R.  C.  Bank. 

into  Court  for  the  benefit  of  the  infant. 


Under  these  circumstances,  Mrs.  Campbell  and  her 
,  son  instituted  the  present  suit,  seeking  to  have  the  sale 
to  Mr.  Thompson  declared  void,  and  the  plaintiffs  let  in 
to  redeem. 


The  other  facts  of  the  case  and  authorities  relied  on, 
appear  in  the  judgment  of  the  Court. 

Mr.  Moss  and  Mr.  D.  M.  Macdonald  for  the  plaintiffs. 

Mr.  S.  Blake  and  Mr.  Bain,  for  the  defendants. 

Spragge,  C. — The  principal  question  in  this  case  is,  Sept.  nth. 
whether  the  order  of  the  16th  March,  1871,  made  in 

.  Judgment, 

the  suit  of  Sherwood  v.  Campbell,  was  obtained  under 
such  circumstances  that  it  ought  not  to  be  allowed  to 
stand.  The  order  allows  William  Thompson  who  then 
was,  and  still  is,  Vice  President  of  the  defendants,  the 
Bank,  as  purchaser  of  the  premises  in  question  at  the 
sum  of  $2,000.  It  is  alleged  that  this  sum  was  greatly 
below  the  value  of  the  property  ;  and  that  facts  mate- 
rial in  guiding  the  judgment  of  the  Court,  and  enabling 
it  to  exercise  a  sound  discretion  were  withheld  from  the 
knowledge  of  the  Court ;  that  the  application  was  made 
in  the  interest  of  the  Bank,  and  upon  the  suggestion  of 
the  Bank  solicitor,  though  made  by  the  solicitor  of 
Mrs.  Elmsley,  who  had  become  solely  interested  as 
mortgagee. 

To  take  the  last  objection  first.  It  is  scarcely  a  sub- 
stantial objection,  unless  it  be  intended  that  the  applica- 
tion was  in  reality  made  by  the  Bank  and  not  by  Mrs. 
Elmsley  ;  and  this  is  not  warranted  by  the  facts.  That 
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1872.  the  Bank  whose  agent  Thompson  was,  and  who  had 
*  v— ^  made  a  contract  with  Mrs.  Elmsley  for  the  purchase  of 

Campbell  .  17  1 

v.  the  property,  was  desirous  that  the  purchase  should  be 
allowed,  appears  to  be  the  fact ;  and  it  also  appears  that 
the  solicitor  for  Mrs.  Elmsley,  and  the  solicitor  for  the 
Bank,  had  interviews  on  the  subject  of  the  proposed  sale, 
and  agreed  that  the  best  course  in  order  to  carry  it  out 
would  be  an  application  to  the  Court  to  approve  of  a 
private  sale  :  but  this  might  very  well  be  without  collu- 
sion between  the  two  solicitors  ;  and  certainly  the 
evidence  makes  out  no  case  of  collusion.  I  have  no 
reason  to  doubt  that  Mrs.  Elmsley'' s  solicitor  made  the 
application  on  her  behalf,  and  in  her  interest,  in  order 
to  recover  for  her,  her  mortgage  debt,  less  a  portion 
which  she  was  willing  to  forego  for  the  benefit  of  the 
infant  heir  of  the  mortgagor,  and  to  carry  out  her  wish 
in  regard  to  that  portion.  It  would  have  been  better  if 
the  affidavits  had  been  drawn  by  Mrs.  Elmsley' s  solicitor, 
judgment,  but  he  believed,  and  his  client  also,  as  he  states  in  his 
evidence,  that  the  sum  offered,  and  stated  in  the  affida- 
vits to  be  the  full  value  of  the  property,  was  in  truth  its 
full  value. 

It  is  objected  that  the  Court  ought  to  have  been 
informed  of  the  contract  made  on  behalf  of  the  Bank  in 
the  previous  October  ;  that  instead  of  this,  it  was  put  as 
a  primary  offer  by  Thompson,  and  the  Court  was 
asked  to  approve  of  his  becoming  the  purchaser  ;  that 
it  was  material  to  the  Court  to  know  of  this  previous 
contract ;  and  it  is  alleged  that  the  guardian  of  the 
infant,  while  he  knew  of  the  contract,  was  ignorant  of  its 
date.  I  do  not  see  that  the  position  of  Thompson  was 
disingenuously  put  by  him  in  his  affidavit.  He  says  "  I 
am  the  purchaser  of  the  lands  and  premises  in  the 
mortgage  in  this  cause  mentioned  ;"  and  in  speaking  of 
the  value  he  speaks  of  it  as  the  sum  "which  I  have 
offered."  It  appears  by  the  evidence  of  Mr.  Blake,  that 
it  was  mentioned  to  the  Court  on  the  application  that 
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the  Bank  had  purchased,  and  were  anxious  to  have  the  1872. 
matter  completed,  in  order  to  go  on  with  their  building ;  ^^J^ 
and  it  appears  that  the  guardian  saw  the  affidavits  on  R  cvgank 
which  the  application  was  made  ;  and  I  must  assume  that 
knowing  of  the  contract  he  knew  at  what  date  it  was 
entered  into.  He  seems  to  have  made  diligent  inquiry 
into  the  circumstances  of  the  case,  and  as  to  the  value 
of  the  property,  and  to  have  been  convinced  that  the 
offer  made  was  a  very  beneficial  one  for  the  infant. 
Upon  one  point  he  may  have  been  under  some  misap- 
prehension. He  seems  to  have  thought  that  Mrs. 
Elmsley  would,  or  at  least  might  deal  less  liberally  with 
the  infant  if  the  sale  to  the  Bank  were  not  carried  out, 
than  if  it  were ;  that  she  might  exact  her  whole  debt, 
principal  and  interest ;  and  that  there  was  no  hope  of 
obtaining  so  large  an  amount  for  the  property.  If  indeed 
anything  had  been  extracted  from  her  by  the  bill  filed 
against  her  she  might  possibly  have  deducted  the  amount 
from  the  excess  that  she  had  destined  for  the  infant ;  judgment, 
but  the  bill  filed  could  not  have  been  sustained  ;  and  the 
guardian  probably  attached  too  much  weight  to  the 
apparent  desirableness  of  having  the  Bank  for  a  pur- 
chaser :  but  the  Bank  had  nothing  to  do  with  that  mis- 
take, if  mistake  it  was,  of  the  guardian  ;  and  there  is 
no  reason  to  believe  that  it  operated  practically  to  the 
detriment  of  the  plaintiffs.  There  is  no  reason  to  believe 
that  the  Court  was  misled  by  the  affidavits  ;  that  it  was 
deceived  into  the  belief  that  the  proposed  purchase  was 
a  new  purchase.  It  could  only  be  material  in  case  there 
had  been  an  increase  in  the  value  of  the  property 
between  the  date  of  the  contract  (the  acceptance  is  dated 
22nd  October,  1870,)  and  the  making  of  the  affidavits, 
which  are  sworn  25th  February,  1871,  and  they  speak 
of  the  value  at  the  time  of  their  being  made.  I  cannot 
assume  that  there  was  any  increase  in  the  market  value 
of  the  property  between  those  two  periods.  Witnesses 
giving  their  evidence  in  March,  1872,  speak  of  an  increase 
of  value  since  October,  1870,  but  none  speak  of  an 
43 — VOL.  XIX.  GR. 
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1872.    increase  of  value  between  that  date  and  the  February 
following. 


Campbell 
v. 

R.  C.  Bank 


What  I  am  asked  to  do  is,  to  set  aside  an  act  of  the 
Court.  It  is  a  strong  thing  to  do.  .1  must  see  that 
this  act  of  the  Court  is  a  wrong  to  those  complaining 
of  it ;  and  that  the  Court  was  misled  into  doing  this 
wrong  by  practices,  themselves  wrong,  on  the  part  of 
the  Bank. 

The  presumption  is,  that  the  Court  made  every  inquiry 
that  was  necessary  to  its  being  fully  informed  in  every 
particular  bearing  upon  the  interest  of  the  infant.  The 
interest  of  the  infant  was  watched  also  by  a  gentleman 
who  is  always  careful  that  the  interests  of  those  of 
whom  he  is  appointed  guardian  shall  suffer  no  detri- 
ment through  any  default  of  his.  And  the  plaintiff's 
solicitor  had  no  interest  in  misleading  the  Court  upon 
judgment,  any  point.  If  the  Court  thought  further  affidavits 
necessary,  or  that  they  should  be  more  explicit  upon  any 
point,  it  was  for  the  Court  to  say  so.  It  is  not  for  me  to 
say  so  now.  It  would  be  making  a  dangerous  precedent 
to  set  aside  an  act  of  the  Court  under  which  interests 
have  been  acquired,  upon  such  grounds  as  havebeen 
made  in  this  case.  It  would  be  wrong  in  itself,  and  would 
be  against  good  policy. 

I  apprehend,  too,  that  if  it  had  been  made  out  by 
evidence  that  the  sale  sanctioned  by  the  Court  had  been 
made  at  an  under-value,  even  at  a  considerable  under- 
value, that  would  not  per  se  be  a  ground  for  setting 
it  aside.  It  is  sufficient,  however,  to  say  in  this  case 
that  I  think  it  is  not  made  out  that  the  sale  was  not  at 
a  fair  price.  The  estimate  of  value  made  by  different 
witnesses  differs  widely,  as  is  usually  the  case,  where  it 
is  matter  of  opinion.  It  would  never  do  to  set  aside 
a  sale  upon  such  evidence  as  has  been  given  in  this 
case. 
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In  the  proceedings  to  which  I  have  referred,  the  pur-  1872. 
chase  by  Mr.  Remigius  Elmsley  on  behalf  of  his  mother 
Mrs.  Elmsley,  in  May,  1865,  was  treated  as  of  no 
validity,  as  indeed  it  was :  and  the  contract  of  sale  by 
Mrs.  Elmsley  to  Thompson  was  also  treated  as  invalid. 
Her  application  of  March,  1871,  assumed  the  invalidity 
of  both.  She  came  to  the  Court  in  the  character  of  a 
mortgagee  to  realize  her  mortgage  debt. 

In  all  these  proceedings  the  widow  of  the  mortgagor 
was  not  a  party  to  the  record.  The  mortgagor  was 
purchaser  of  the  premises  in  question  from  the  late  Mr. 
Elmsley  for  the  sum  of  £300.  Mr.  Elmsley  made  a 
conveyance  to  him  of  the  property,  and  took  from  him 
a  mortgage,  in  which  his  wife  joined,  for  the  whole  of 
the  purchase  money.  Her  contention  now  is,  that  her 
husband  having  died  equitably  seised  she  was,  and  is, 
entitled  to  dower  ;  and  that  her  title  to  dower  gives  her 
a  right  to  redeem.  judgment. 

This  is  resisted,  first,  on  the  ground  that  she  has 
barred  herself  by  acquiescence.  The  only  acquiescence 
pointed  at  by  the  answer  is  in  the  decree  made  in  1857  ; 
that  decree  directed  an  immediate  sale,  without  giving 
the  usual  six  months  to  redeem ;  and  there  is  evidence 
that  upon  the  death  of  her  husband  she  was  desirous  of 
returning  to  her  native  country,  and  wished  that  the 
property  should  be  sold  :  and  there  was  probably  enough 
to  bind  her  as  an  assenting  party  to  that  decree  if  the 
property  had  been  sold  under  it  as  was  contemplated  ; 
but  for  some  reason  the  decree  was  not  acted  upon  as 
intended,  and  no  sale  under  it  was  made,  until  that  at 
which  Mr.  Remigius  Elmsley  became  the  purchaser  ; 
and  that  sale  took  place  in  May,  1865,  when  he  bought 
the  property  in,  for  .£100.  If  she  acquiesced  in  that 
sale  as  carrying  the  absolute  right  of  property  to  Mrs. 
Elmsley,  it  was  an  acquiescence  in  ignorance  of  her 
rights,  and  so  not  binding  upon  her  :  and  there  was  no 
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1872.   acquiescence  on  her  part  in  Mrs.  Elmsley's  contract  of 
sale  to  Thompson,  or  in  any  of  the  subsequent  legal  pro- 
it  RVBank  cee^nSs*    Her  rights,  whatever  they  are,  are  not  in  my 
opinion  barred  by  acquiescence. 

Then,  if  the  widow's  dower  is  not  barred,  but  is  still 
subsisting,  what  is  her  position  and  what  are  the  rights 
of  the  Bank  and  of  herself?  By  the  purchase,  and 
payment  of  the  purchase  money,  the  mortgage  debt  was 
paid  off ;  the  rights  of  the  mortgagee  and  of  the  heir- 
at-law  were  extinguished  ;  and  the  Bank  became  owner 
of  the  property,  discharged  of  the  mortgage,  but  still 
subject  to  the  widow's  dower.  I  may  here  observe  that 
the  bill  does  not  make  a  case  for  the  assignment  of 
dower.  The  bill  impeaches  the  sale  under  the  order  of 
the  16th  of  March,  1871,  and  prays  that  it  may  be  set 
aside  and  the  plaintiffs  let  in  to  redeem.  The  answer 
of  the  Bank  refers  to  the  widow's  claim  to  redeem  as 
Judgment,  dowress,  and  takes  certain  positions  in  regard  to  it 
which  it  is  not  material  to  notice.  Some  arguments, 
however,  were  addressed  to  me  in  relation  to  the  widow's 
claim,  and,  as  it  may  perhaps  tend  to  prevent  further 
litigation,  I  will  give  briefly  my  opinion  upon  it. 

By  the  sale  the  purchaser  stands  in  the  place  of  the 
heir,  and  occupies,  as  to  the  widow,  the  same  relative 
position  that  the  heir  had  done.  It  is  argued  that  he 
occupies  also  the  position  of  mortgagee.  I  do  not  see 
how  this  can  be.  There  was  no  actual  or  presumptive 
keeping  alive  of  the  mortgage  as  in  Heney  v.  Lowe  (a). 
The  mortgage  was  simply  paid  off,  and  was  intended  to 
be  so ;  there  was  no  succeeding  to  the  rights  of  Mrs. 
Elmsley.  All  that,  indeed,  is  negatived  by  the  terms  of 
the  order  of  March,  1871. 

The  question  then  is,  of  what  is  the  widow  dowable  ? 
—of  one-third  of  the  whole  of  the  property,  or  of  one- 

(a)  9  Grant  265. 
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third  of  the  equity  of  redemption  ?    In  Sheppard  v.  1872. 
Sheppard  (a),  the  question  arose  between  the  widow  and  ^[^^ 
creditors  of  the  husband  having  no  charge  upon  the  K  c\ani 
land ;  and  the  late  Chancellor  held  her  dowable  as  of 
the  whole  value.    In  Thorpe  v.  Richards  (b)  the  same 
learned  Judge  reconsidered  the  decision  he  had  come  to 
in  the  former  case,  and  expressed  doubt  as  to  the  sound- 
ness of  the  decision.    In  the  latter  case  the  question 
was  between  the  widow  and  the  executor  of  the  mort- 
gagor, who  was  assignee  of  the  mortgage  ;  and  he  held 
the  widow  dowable  only  of  the  value  of  the  equity  of 
redemption ;   and   this  was  followed  by  my  brother 
Mow  at,  in  White  v.  Bastedo  (c).  I  think  it  must  now  be 
taken  as  settled  that,  as  between  the  widow  and  credi- 
tors, she  is  dowable  only  in  respect  of  the  value  of  the 
land  in  excess  of  the  incumbrance,  i.e.,  of  course,  in  a 
case  where,  as  in  this  case,  she  is  bound  by  the  incum- 
brance.   Spyer  v.  Hyatt  (d),  before  Sir  John  Romilly, 
is,  however,  a  decision  the  other  way  under  the  English  Judgment. 
Acts. 

The  question  there  arose  as  between  the  widow  and 
the  heir,  under  the  English  Dower  Act,  3  &  4  Wm.  IV., 
cap.  105,  by  which,  among  other  things,  the  owner  of 
land  was  enabled  to  sell  it  or  charge  it  by  his  own  act, 
and  thereby  defeat  or  otherwise  affect  his  widow's  right 
to  dower.  The  question  arose  in  Jones  v.  Jones  (e), 
before  the  present  Lord  Chancellor  (then  Vice  Chan- 
cellor). The  husband  had  made  a  mortgage  on  the 
land  after  marriage ;  and  it  was  contended  for  the 
widow  that,  as  against  the  heir-at-law,  she  was  entitled 
to  dower  out  of  the  whole  freehold  lands  of  her  husband 
before  any  provision  being  made  for  the  payment  of  the 
mortgage  debt ;  but  Lord  Hatherley  said  :  "  It  appears 
to  me  that  she  has  no  such  equity  as  against  the  heir ;" 

(a)  U  Gr.  174.  (6)  15  Gr.  403. 

(c)  15  Gr.  546.  ((f)  20  Beav.  621. 

(e)  4  K.  &  J.  361. 
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1872.    and  he  held  that  her  right  to  dower  was  limited  to  onc- 
third  of  the  income  of  the  clear  surplus  of  the  proceeds 
»        w  of  the  sale  (there  had  been  a  sale  in  an  administration 

R.  C.  Bank.      #  v 

suit),  after  deducting  what  was  due  upon  the  mortgage. 
The  question  was  precisely  the  same  as  is  raised  in  this 
case,  and  the  only  difference  is,  that  there  the  husband 
created  the  mortgage  by  his  own  act,  as  the  Dower  Act 
enabled  him  to  do,  while  here  the  wife  joined  in  the 
mortgage.  In  the  course  of  the  argument,  counsel  for 
the  widow  observed  that  she  would  have  been  entitled  to 
redeem.  To  this  it  was  answered  by  the  Court : 
44  Suppose  she  had  redeemed,  she  would  have  gained 
nothing  by  it  against  the  heir.  What  she  asks  is  to  get 
from  the  heir  something  which,  during  her  husband's 
lifetime,  was  alienated  by  him,  pro  tanto,  to  the  extent 
of  the  mortgage  debt."  What  the  widow  asks  in  this 
case  is  much  less  reasonable,  for  her  husband  never  had 
the  land  free  from  the  mortgage ;  and,  though  the 
judgment.^  instantaneous  seisin  of  the  husband  would,  it  seems, 
give  her  a  strict  legal  right  to  dower,  still  there  is  no 
reason  in  such  a  claim,  and  it  may  be  doubted  whether 
it  would  be  enforced  in  this  Court ;  but,  however  that 
may  be,  her  joining  in  the  mortgage  to  Mr.  Elmsley 
puts  an  end  to  any  question  upon  that  point. 

I  really  cannot  see  upon  what  reasonable  ground 
dower  can  be  claimed  upon  the  footing  of  the  whole 
value  of  the  land.  The  widow  is  dowable  out  of  land 
in  which  her  husband  has  an  equitable  interest.  She 
can  be  dowable  only  of  the  interest  that  her  husband 
had,  and  the  value  of  her  dower  must  be  measured  by 
the  value  of  his  interest.  This  claim  is  based  upon  the 
husband  having  the  whole  title  legal  and  equitable.  He 
has  the  latter  only.  To  accede  to  her  claim  would  make 
her  dowable  not  only  of  that  of  which  her  husband  died 
seized,  but  of  that  the  seisin  in  which  is  in  another 
person.  I  think  both  reason  and  authority  are  against 
the  claim. 


CHANCERY  REPORTS. 


343 


It  would,  moreover,  operate  most  unjustly,  indeed,  1872. 
absurdly.    Take  the  case  of  a  piece  of  property  worth  ^m^Jj' 
$4,000,  subject  to  a  mortgage  for  $3,000.    Suppose  it  B  0vBanl. 
sold  by  the  heir  or  by  the  Court  for  $4,000 ;  of  the   '  ' 
purchase  money  $3,000  would  be  applied  to  pay  off  the 
mortgage;  $1,000  would  be  the  surplus,  and  would  be 
the  value  of  the  equity  of  redemption.    If  the  widow 
were  held  entitled  to  the  interest  of  one-third  of  the 
whole  value  ;  it  would  absorb  the  income  of  the  whole 
of  the  surplus,  leaving  nothing  for  the  heir.    It  is  plain 
that,  by  analogy  to  the  rule  which  gives  the  heirs  two- 
thirds  of  unincumbered  lands,  the  widow  should  receive 
one-third  only  of  the  annual  value  of  the  equity  of 
redemption  in  lands  which  are  under  mortgage.    To  give 
her  what  is  claimed  in  this  case  would  nulllify  the  rule. 

That  of  which  the  widow  is  in  this  case  dowable  is, 
in  my  opinion,  one-third  of  the  value  of  the  land  beyond 
the  incumbrance  upon  it.  I  cannot  take  the  value  of  judgment, 
the  land  to  be  less  than  the  sum  for  which  it  was  sold 
by  the  Court,  $2,000;  and  it  was  not  sold  free  from  the 
widow's  dower.  The  whole  value,  therefore,  must  be 
something  beyond  that  amount.  I  should  take  the 
whole  value  to  approximate  to  $2,500.  The  equity  of 
redemption  was,  in  strictness,  worth  nothing ;  for  the 
mortgage  debt  exceeded  the  whole  value  of  the  land; 
but  the  mortgagee  chose  to  remit  a  portion  of  it,  so  that 
the  mortgage  debt  claimed  stood  at  $1,560,  leaving  $940 
as  the  value  of  the  equity  of  redemption. 

1  /;  — 

It  is  urged  that  the  rights  of  the  dowress  cannot  be 
worked  out  without  giving  her  the  right  to  redeem  ;  I 
have  already  said  that  in  my  view  there  is  no  mortgage 
subsisting,  and  therefore  nothing  to  redeem  ;  but  that 
does  not  operate  to  the  denial  of  the  right  of  the  dowress 
to  have  her  dower. 

If  the  land  were  of  the  frontage  of  seventy-five  feet 
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1872.  instead  of  twenty-six,  and  she  were  entitled  to  one-third 
— '  of  the  whole,  I  do  not  see  why  she  might  not  have  her 
v.  dower  assigned  by  metes  and  bounds.  But  the  frontage 
being  only  twenty-six  feet,  it  seems  to  me  to  fall  within 
the  class  enumerated  in  Park  on  Dower,  page  115,  and 
Roper's  Husband  and  Wife,  page  395,  where  by  reason 
that  the  thing  itself  is  of  such  a  quality  that  no  division 
can  be  made  thereof,  there  is  no  assignment  by  metes 
and  bounds.  In  this  class  is  a  mill :  and  a  third  of  the 
profits  "in  compensation  for  dower,  or  in  recompense  of 
Dower,"  would  appear  to  be  the  proper  mode  of  allowing 
to  the  widow  an  equivalent  for  her  dower.  The  word 
44  quality"  used  in  the  books  to  which  I  have  referred 
does  not  mean  quality  of  estate,  but  the  position  of  the 
land ;  this  is  evident  from  the  context  and  from  the 
instances  enumerated. 

If  she  were  dowable  of  the  whole  frontage,  a  division  by 
udgment  metes  an(^  bounds  would  give  her  a^frontage  of  only  be- 
tween eight  and  nine  feet.  She  is  dowable  of  less  than 
two-fifths,  and  a  division  by  metes  and  bounds  would  give 
her  a  frontage  of  about  four  feet.  Such  an  assignment  of 
dower  would  be  a  practical  absurdity.  If,  therefore,  the 
widow  had  come  to  this  Court  directly,  in  terms,  for  an 
assignment  of  dower,  the  inclination  of  my  opinion  would 
be  that  she  would  not  be  entitled  to  an  assignment  by 
metes  and  bounds  :  what  she  is  entitied  to  in  my  opinion 
is  compensation  by  annual  allowance,  for  life,  computed 
upon  one- third  of  the  value  of  the  land  beyond  the 
mortgage.  It  would  come  to  a  little  less  than  $19,  at 
six  per  cent.  ;  $20  a  year  would  be  a  fair  and  full 
allowance. 

The  bill  fails  in  the  object  for  which  it  is  filed ;  and 
the  defendants,  the  Bank  and  Thompson,  are  entitled  to 
their  costs,  which  costs  the  plaintiff,  Mrs.  Campbell,  is 
bound  to  pay,  for  herself  as  a  party,  and  for  the  infant 
as  his  next  friend  ;  and  if  she  is  willing  to  take  what  I 
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think  she  is  entitled  to  in  compensation  for  dower,  it  1872. 
may  be  set  against  the  costs.    If  capitalized  there  may  s-~v~/ 

1         V  i       •     l.      r  T       1  L  Campbell 

perhaps  be  a  surplus  in  her  lavor.    1  only  suggest  this,  R  cv^  k 
however,  in  order  to  avoid  further  litigation.    Upon  the 
bill  as  framed  I  do  not  think  I  can  order  it.    If  either 
party  objects  I  can  only  direct  a  dismissal  of  the  bill 
with  costs. 


McKay  v.  McFarlane. 

Mortgage — Provision  not  to  incumber. 

A  mortgage,  payable  in  ten  years,  contained  a  proviso  that  if  the 
mortgagor,  mortgaged  or  otherwise  incumbered  the  premises,  or 
suffered  them  to  become  liable  to  sale  for  taxes,  the  mortgage  money 
should  become  immediately  payable : 

Held,  that  an  assignment  in  insolvency,  though  voluntary,  was  not 
such  an  incumbering  of  the  estate  as  entitled  the  mortgagee  to  call 
for  payment  of  the  mortgage  money. 

This  was  a  foreclosure  suit,  and  came  on  by  way  of 
motion  for  decree.  The  facts  are  clearly  stated  in  the 
judgment. 

Mr.  S.  BlaJce,  for  the  plaintiff. 

Mr.  Moss,  for  defendant. 

Strong,  V.  C. — The  plaintiff  by  his  bill  seeks  the 
foreclosure  of  a  mortgage  dated  the  25th  of  October, 
1869,  made  by  the  defendant  to  the  plaintiff  to  secure 
$600  the  proviso  in  which  is  as  follows :  "  Provided  this 
mortgage  to  be  void  on  payment  of  $600  in  ten  years 
from  the  22nd  day  of  October,  1869,  payable  without 
interest  on  the  22nd  day  of  October,  1879.  Provided 
that  if  the  said  mortgagor  shall  mortgage  or  otherwise 
suffer  the  said  premises  and  lands  to  be  mortgaged  or 
incumbered  or  become  liable  to  sale  for  taxes,  then  this 
44 — VOL.  XIX.  GR. 
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1872.  mortgage  shall  immediately  become  due  and  payable." 
* — The  bill  alleges  and  the  answer  admits  that  on  the  26th 

McKay  ° 

McFarlane  °^  February,  1870,  the  mortgagor  made  a  voluntary 
assignment,  pursuant  to  the  Insolvency  Act,  to  the 
defendant.  Upon  this  admitted  state  of  facts  the  ques- 
tion arises  whether  the  assignment  constitutes  an  incum- 
bering within  the  meaning  of  the  proviso  for  the  accele- 
ration of  payment  contained  in  the  mortgage  deed. 

It  has  been  contended  on  behalf  of  the  plaintiff, 
that  this  assignment  is  to  be  considered  as  an  incum- 
brance, inasmuch  as  by  force  of  the  Statute  it  operates 
to  charge  the  equity  of  redemption  with  all  the  mort- 
gagor's debts. 

I  have,  however,  after  some  doubt,  and  contrary  to 
the  opinion  which  I  at  first  formed,  come  to  the  opposite 
conclusion. 

Judgment 

The  word  "  incumbered,"  standing  alone,  and  taken 
in  its  abstract  meaning,  would,  no  doubt,  be  a  term  large 
enough  to  include  an  assignment  under  the  Insolvency 
Act ;  but,  in  the  present  case,  it  is  associated  with  other 
words  of  like  import,  and  a  clue  to  its  signification,  as 
here  used,  is  to  be  obtained  from  the  context,  as  well  as 
from  the  manifest  and  only  reasonable  object  of  the 
mortgagee  in  stipulating  that  the  mortgagor  should  not 
incumber  the  equity  of  redemption. 

The  general  word  "  incumbered,"  then,  being  thus 
used  together  with  the  specific  word  "  mortgaged,"  must, 
on  the  principle  of  the  well  known  maxim  of  interpreta- 
tion, noscitur  a  sociis,  be  construed  to  apply  to  incum- 
brances of  a  like  nature  with  mortgages. 

Next  the  object  of  introducing  this  provision  into  the 
mortgage  deed,  could  only  have  been  to  protect  the 
mortgagee  against  the  inconvenience,  expense,  and  delay 
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of  adding  numerous  parties,  in  case  he  should  be  com-  1872. 
pelled  to  resort  to  proceedings  in  this  Court,  to  make  v^^' 
his  security  effectual  by  a  foreclosure  or  sale.  „  * 

J  J  McFarlane. 

Therefore  the  incumbrances  which  it  was  intended  to 
guard  against,  must  be  taken  to  be  such  as  would  have 
the  same  effect  as  mortgages,  as  regards  the  parties  to 
a  foreclosure  suit. 

Then  it  cannot  be  said,  that  the  assignment  is  in  this 
respect  similar  to  a  mortgage.  In  one  sense  it  is  true 
that  it  may  be  regarded  as  an  incumbrance,  inasmuch  as 
in  the  interval  between  the  execution  of  the  deed,  and 
the  performance  of  the  trusts  imposed  upon  the  assignee 
by  the  Act  of  Parliament,  the  debts  constitute  statutory 
charges  upon  the  equity  of  redemption.  In  the  sense, 
however,  in  which  the  word  "  incumbered"  is  used  in 
the  mortgage,  the  equity  of  redemption  is  not  affected 
by  this  assignment.  The  creditors  do  not  become  neceS-  Judgment, 
sary  parties  to  a  suit  for  foreclosure,  and  the  assignment 
as  regards  the  mortgagor's  interest  in  the  land,  is  an 
absolute  conveyance,  and  does  no  more  than  substitute 
the  assignee  for  the  mortgagor,  as  the  owner  of  the 
equity  of  redemption,  in  the  same  manner  as  a  convey- 
ance to  carry  out  an  absolute  sale  would  have  done. 

That  a  sale  by  the  mortgagor  would  clearly  not  be  an 
infringement  of  the  terms  of  this  condition  must  be  con- 
ceded. 

Then,  why  should  a  conveyance  in  trust  for  sale,  be 
within  the  proviso  ?  It  surely  could  not  matter  to  the 
mortgagee  whether  the  land  is  conveyed  directly  to  a 
purchaser,  or  to  a  trustee  to  sell  and  convey  for  the  be- 
hoof of  the  mortgagor. 

And,  if  a  conveyance  in  trust  to  sell,  and  pay  over 
the  proceeds  to  the  mortgagor,  is  unobjectionable,  a  trust 
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1872.  to  sell  for  the  benefit  of  the  mortgagor's  creditors,  duly 
N    If*^  constituted  cestui  que  trusts,  cannot  be  less  so.  Under 

McKay  2 

„  „ v-      such  a  trust,  though  the  creditors  would  have  a  charge 

McFarlane.  '  to 

on  the  proceeds  of  the  sale,  they  would  have  no  such  in- 
terest in  the  equity  of  redemption,  as  would  make  them 
necessary  parties  to  the  mortgagee's  bill  to  foreclose  (a). 

It  follows  that  this  assignment  cannot  be  within  the 
proviso,  since  it  can  make  no  difference  that  the  trusts 
are  annexed  by  the  Statute,  instead  of  being  expressed 
by  the  parties  ;  for  there  is  to  be  found  here  a  represen- 
judgment  ta^on  °f  tne  ce8^s  9.ue  trust,  by  the  trustee,  even  more 
perfect  than  in  the  case  of  an  ordinary  trust  for  sale. 

The  result  is,  that  the  bill  must  be  dismissed  with  costs. 


Luther  v.  Wood. 

Municipality — Bonus  to  Railway  Co. 

By  the  Statute  31  Victoria,  chapter  4,  municipalities  through,  or  near 
to  which,  railroads  passed,  were  authorized  to  loan,  guarantee,  or  give 
money  as  a  bonus  to  such  company  ;  and  in  pursuance  of  such  Act  a 
municipality  passed  an  Act,  duly  authorized  by  the  ratepayers, 
granting  a  bonus  to  a  railway  company,  upon  the  express  condition 
that  the  debentures  securing  such  sum  should  be  deposited  with  the 
Treasurer  of  the  Province  as  custodian  for  the  company,  but  the 
same  were  not  to  be  delivered  to  the  company,  unless  and  until  the 
railway  should  within  two  years  be  fully  completed  and  in  running 
order,  and  regular  trains  have  passed  over  the  road,  and  the  com- 
pany have  performed  certain  other  stipulated  works  ;  in  all  of  which 
the  company  made  default.  In  a  suit  by  the  municipality  seeking 
to  restrain  the  Treasurer  from  delivering  up  the  debentures  to  the 
company  : 

Held,  that  under  the  circumstances  time  must  be  taken  to  have  been 
of  the  essence  of  the  transaction,  and  that  the  company  having,  no 
matter  from  what  cause,  failed  to  complete  the  works  in  the 
manner  stipulated  for,  the  plaintiffs  were  entitled  to  receive  back 
the  debentures. 


(a)  Morley  v.  Morley,  25  Beav.  253. 
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Examination  of  witnesses  and  hearing  at  Guelph.  1872. 

Luther 

Mr.  Blake,  Q.  C,  Mr.  Proudfoot,  and  Mr.  Cruthrie,  v-d 
for  the  plaintiffs. 

Mr.  J.  Hilly ard  Cameron,  Q.  C,  Mr.  Moss,  and  Mr. 
Lash,  for  defendants. 

Strong,  V.C. — This  bill  was  filed  by  the  Township  of 
Luther  against  the  Hon.  Edmund  Burke  Wood,  the 
Treasurer  of  the  Province  of  Ontario,  and  the  Toronto, 
Grey,  and  Bruce  Railway  Company.  By  the  9th  section 
of  the  Act  31  Vic.  cap.  40  (the  Act  incorporating  the 
Toronto,  Grey  and  Bruce  Railway  Company),  it  is 
enacted  as  follows  :  "It  shall  further  be  lawful  for  any 
municipality  or  municipalities,  through  any  part  of  which 
or  near  which  the  railway  or  works  of  the  Company  shall 
pass  or  be  situated,  to  aid  and  assist  the  said  Company 
by  loaning  or  guaranteeing,  or  giving  money  by  way  of  judgment. 
bonus  or  other  means,  to  the  Company,  or  issuing 
municipal  bonds  to  or  in  aid  of  the  Company,  and  other- 
wise in  such  manner  and  to  such  extent  as  such  munici- 
palities, or  any  of  them,  shall  think  expedient :  provided 
always,  that  no  such  aid,  loan,  bonus,  or  guarantee  shall 
be  given  except  after  the  passing  of  by-laws  for  the 
purpose  and  the  adoption  of  such  by-laws  by  the 
ratepayers  as  provided  in  the  Railway  Act."  The  aid 
of  the  plaintiffs  having  been  invoked  by  the  provisional 
directors  of  the  defendant's  Company,  the  Township 
Council  passed,  and  the  ratepayers  duly  ratified,  a 
by-law  by  which  the  township,  on  certain  terms  and  con- 
ditions clearly  set  forth  in  the  by-law,  granted  a  bonus 
of  $20,000  payable  in  the  debentures  of  the  municipality 
in  aid  of  the  undertaking.  This  by-law,  the  first  publi- 
cation of  which  was  on  the  16th  of  April,  1869,  con- 
tained the  following  provisions :— ■"  That  this  by-law 
shall  take  effect  on,  from  and  after  the  21st  day  of 
December,  1869  :  provided  always,  that  the  said  deben- 
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1872.  tures  when  made  shall  be  deposited  with  the  Treasurer  of 
*    ^  the  Province  of  Ontario,  to  be  held  by  him  as  custodian 

Luther  '  J 

wjo-d  thereof,  and  to  be  delivered  by  him  to  the  said  railway 
company  or  the  trustees  under  the  Act  of  Incorporation, 
only  subject  to  the  conditions  hereinafter  contained, — 
1st,  the  said  railway  company  shall  not,  nor  shall  the 
trustees  under  the  said  Act,  nor  shall  any  person  or 
corporation  claiming  by,  through,  or  under  them  be 
entitled  to  the  said  debentures,  unless  nor  until  the  said 
Toronto,  Grey,  and  Bruce  Railway  shall,  within  two 
years  from  the  first  publication  of  this  by-law,  have 
been  fully  completed,  finished  and  in  running  order,  and 
regular  trains  shall  have  passed  over  the  road  from  the 
City  of  Toronto  to  within  one  mile  and  a  quarter  of 
Green's  Hotel,  in  the  village  of  Arthur ;  nor  unless  nor 
until  there  shall  have  been  erected  in  and  for  the  said 
railway,  freight  and  passenger  stations  at  the  points 
following,  one  of  such  stations  within  the  said  distance 
judgment,  of  said  hotel,  and  one  such  station  on  the  point  on  the 
line  of  said  railway  where  the  same  shall  cross  the  town 
line  between  the  Townships  of  Amaranth  and  Luther  : 
nor  until  the  Toronto,  Grey,  and  Bruce  Railway  Company 
shall  have  given  to  the  said  Corporation  of  the  Township 
of  Luther  a  bond  or  obligation  under  its  corporate  seal 
to  maintain  the  said  stations  at  the  points  aforesaid. 
And  it  is  hereby  expressly  declared  that  the  said  Pro- 
vincial Treasurer  shall  not  deliver  the  said  debentures  to 
the  said  railway  company,  or  to  any  person  or  corpora- 
tion claiming  under  or  for  it,  nor  shall  the  same  be  valid 
or  collectable  against  the  Corporation  except  upon  the 
fulfilment  of  the  conditions,  provisions  and  matters 
aforesaid  within  two  years  from  the  first  publication  of 
the  by-law,  and  that  in  default  of  such  fulfilment  within 
that  time,  the  said  Provincial  Treasurer  shall  deliver  to 
the  Corporation  of  the  Township  of  Luther  all  the  said 
debentures  and  any  interest  accrued  in  his  hands  there- 
on, whereupon  such  debentures  shall  be  cancelled,  and 
the  moneys  raised  under  this  by-law  shall  belong  to  the 
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said  Corporation  of  the  Township  of  Luther  to  be  applied  1872. 
to  its  own  purposes."  'TXT' 

V. 

Wood. 

This  by-law  was  finally  passed  on  the  21st  of  Decem- 
ber, 1869.  In  compliance  with  the  requirements  of  the 
by-law  the  railway  company  gave  the  plaintiffs  their 
bond,  dated  18th  of  December,  1869,  conditioned,  in  the 
event  of  the  non-performance  of  the  works  within  the 
stipulated  time,  for  the  payment  of  $500  to  cover  the 
expenses  incidental  to  passing  the  by-law.  The  Town- 
ship Council  further  required  before  passing  the  by-law 
a  bond  from  certain  individuals,  conditioned  for  the 
payment  of  a  sum  to  cover  expenses  in  case  of  non-per- 
formance, which  latter  bond,  dated  the  21st  December, 
1869,  was  accordingly  executed  by  Messrs.  8hanly, 
Gordon,  Green,  and  O'Callaghan.  The  debentures' 
were  executed,  and  on  the  17th  February,  1870,  were 
deposited  with  the  defendant  the  Treasurer  of  Ontario, 
who  gave  for  them  an  acknowledgment  in  writing  in  the  ^Judgment, 
words  following :  "  Received  from  the  Corporation  of 
the  Township  of  Luther  debentures  of  theirs  to  the 
amount  of  $20,000,  in  aid  of  the  Toronto,  Grey,  and 
Bruce  Railway,  issued  under  and  subject  to  the  conditions 
of  their  by-law,  numbered  54,  a  copy  of  which  has  with 
the  said  debentures  been  deposited  with  me,  which 
debentures  shall  be  held  by  me  as  custodian  thereof 
under  the  said  by-law,  and  shall  only  be  delivered  to  the 
said  railway  company  upon  complete  fulfilment  of  the 
conditions  of  the  said  by-law,  to  be  witnessed  by  the 
Reeve  and  Clerk  of  the  said  Township,  otherwise  to  be 
returned  to  the  Corporation  of  Luther." 

It  is  not  and  could  not  have  been  asserted  by  the 
defendants  that  the  conditions  of  the  by-law  were  com- 
plied with.  On  the  contrary,  two  of  the  defendants' 
own  witnesses,  Mr.  Wragg,  the  company's  engineer,  and 
Mr.  Laidlaiv,  the  projector  and  chief  promoter  of  the 
undertaking,  both  prove  that  the  road  was  not  open  for 
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1872.  traffic  within  the  prescribed  period  of  two  years  from  the 
lb'th  April,  1869,  nor  until  eight  months  afterwards, 
namely,  in  December,  1871 ;  and  that  in  other  respects 
the  conditions,  imposed  by  the  Township,  and  set  forth 
in  their  by-law,  and  referred  to  in  the  receipt  they  took 
from  the  Treasurer,  were  not  complied  with.  This  being 
so,  the  Municipality  have  filed  this  bill  to  compel  the 
re-delivery  to  them  of  the  debentures,  in  accordance 
with  the  terms  of  the  Treasurer's  undertaking,  in  order 
to  their  cancellation.  The  Railway  Company  in  their 
defence,  whilst  admitting  that  they  have  not  performed 
the  conditions  of  the  by-law  as  to  time,  set  up  that 
they  had  before  the  hearing  completed  a  branch  of  their 
line  to  Arthur  and  built  the  required  stations  ;  and  they 
contend  that  the  by-law  is  to  be  considered  as  forming 
a  contract  between  them  and  the  Municipality  for  the 
performance  of  work  on  the  one  side,  and  the  payment  for 
that  work  on  the  other,  of  which  contract  time  was  not 
judgment.  tne  essence.  They  have  further  given  evidence  with  the 
view  of  shewing  that  they  were  prevented  by  unforseen 
accidents  from  completing  the  works  within  the  limited 
time. 

The  least  consideration  will  shew  the  futility  of  these 
defences. 


In  the  first  place,  the  by-law  which  under  the  9th 
section  of  the  .  defendants'  Act  of  Incorporation  the 
plaintiffs  had  undoubted  power  to  pass,  did  not  create 
any  contract. 

The  plaintiffs  were  never  in  a  position  to  have  sued 
the  Railway  Company  either  at  law  or  in  equity  for 
their  failure  to  perform  the  work  within  the  stipulated 
time.  In  other  words,  the  Company  were  never  bound  to 
the  plaintiffs.  The  defendants  could  at  any  time  have 
abandoned  the  proposed  line  to  Arthur  altogether  with- 
out incurring  any  other  liability  to  the  plaintiffs  than. 
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that  of  paying  the  $500  for  which  they  had  given  a  bond  1872. 
to  indemnify  the  Township  against  the  expenses  inci-  V^£e7/ 
dental  to  passing  the  by-law.  The  plaintiffs  are  not 
then  to  be  considered  as  contracting  with  the  defendants 
in  consideration  of  the  latter  building  a  railway  and 
stations,  but  as  providing  for  a  gift  to  the  Company 
upon  certain  conditions.  That  this  is  the  proper  con- 
struction to  be  placed  on  the  transaction  is  apparent  as 
well  from  the  testimony  of  Mr.  Shanty  and  Mr.  Laidlaw 
as  from  the  documentary  evidence.  It  must  also  be 
considered  that  a  contract  for  the  construction  of  a  line 
of  railway  would  have  been  ultra  vires  of  the  plaintiffs', 
whilst  a  gift,  on  such  terms  as  they  might  think  fit  to 
impose,  was  expressly  authorized  by  the  Act  of  the 
Legislature. 

The  debentures  being  then  intended  to  be  delivered  by 
way  of  gift  or  bonus,  I  know  of  no  doctrine  of  equity, 
which  would  authorize  this  Court  to  treat  the  conditions  Judgment, 
as  to  time  in  which  that  gift  was  to  take  effect  as  imma- 
terial. But  even  if  the  rights  of  the  parties  were  to  be 
adjudged  on  principles  applicable  to  contracts  it  would 
make  no  difference,  for  the  unilateral  character  of  the 
contract,  the  performance  or  abandonment  of  it  being 
optional  with  the  defendants,  would  make  it  impossible 
to  say  that  time  was  not  essential.  Moreover  the  mate- 
riality of  time  is  expressed  as  strongly  as  possible  in  the 
several  instruments  in  which  the  contract,  if  there  were 
one,  must  be  contained,  and  it  is  always  optional  to 
parties,  even  in  cases  in  which  as  a  general  rule  exact 
performance  in  point  of  time  is  not  exacted  by  Courts 
of  Equity,  to  make  it  essential  by  contract. 

Again  the  evidence  of  Mr.  Laidlaw  and  Mr.  Shanty, 
both  gentlemen  being  called  as  witnesses  by  the  defend- 
ants, puts  it  beyond  all  question  that  the  plaintiffs  made 
it  an  indispensible  condition  to  their  giving  aid  to  this 
railway,  that  their  terms  should  b§  literally  and  exactly 
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complied  with.  Mr.  Laidlaw  states  that  the  gentlemen 
negotiating  for  the  Company  tried  to  get  the  bonus 
without  conditions,  but  the  best  terms  they  could  obtain 
were  those  in  the  bond.  For  these  reasons  I  must 
determine  that  there  is  no  pretence  for  saying  that  the 
time  fixed  by  the  by-law  was  immaterial. 

It  was  next  urged  on  behalf  of  the  defendants,  the 
Company,  that  having  been  delayed  in  the  work  of 
construction,  by  unforseen  obstacles  arising  from  the 
weather,  the  difficulty  of  the  ground  and  the  impossibility 
of  procuring  labour  they  are  entitled  in  equity  to  be 
relieved  from  the  performance,  in  point  of  time,  on  the 
ground  of  accident.  I  am  of  opinion  that  this  defence 
also  fails.  Whether  the  Township  is  to  be  considered 
as  having  undertaken  to  pay  the  $20,000  in  considera- 
tion of  the  Company's  expenditure,  or  by  way  of  a  gift 
to  take  effect  in  certain  contingencies,  it  can  make  no 
judgment,  difference,  if  the  exact  performance  within  a  fixed  time 
was  made  an  indispensable  condition  of  their  paying 
anything,  that  the  defendants  were  prevented  by  accident 
inevitable  or  otherwise  from  strictly  performing  that 
condition.  Taking  the  most  favourable  view  for  the 
defendants,  regarding  them  not  as  recipients  of  bounty 
but  as  contractors  for  valuable  consideration,  they  must 
nevertheless  be  considered  to  have  taken  into  account 
the  risk  of  all  such  obstructions  to  their  works  as  they 
allege. 

I  have  so  far  considered  the  case  with  reference  to 
the  defences  set  up  by  the  railway  company  ;  but  it  was 
pressed  in  argument  by  the  plaintiffs'  counsel,  that  the 
proper  view  to  take  of  the  rights  of  the  parties  was  to 
regard  the  plaintiffs  as  cestuis  que  trust  seeking  to 
enforce  the  execution  of  a  trust  against  their  trustee. 
I  am  of  opinion  that  the  true  legal  relation  existing 
between  the  plaintiffs  and  the  defendant  the  treasurer, 
was  that  of  trust.    I  consider  that  the  plaintiffs  can 
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correctly  say  that  they  deposited  these  debentures  in  the  1872. 
hands  of  their  trustee,  to  be  delivered  to  the  railway 
company  only  if  certain  conditions  were  complied  with 
within  a  fixed  time,  otherwise  to  return  them  to  the 
plaintiffs.  It  was  surely  within  the  powers  of  the 
plaintiffs  to  do  this,  and  I  do  not  see  how  such  a  trust 
as  I  have  stated  could  have  been  more  strongly  expressed 
than  it  was  in  the  voucher  which  the  treasurer  signed 
on  receiving  the  debentures.  The  plaintiffs  are  now  by 
this  bill  calling  on  their  trustee  to  execute  the  trusts  of 
which  he  has  chosen  to  undertake  the  performance,  by 
delivering  up  the  debentures.  In  answer  to  this  fair 
equitable  demand  of  the  plaintiffs,  the  defendant,  the 
treasurer,  has  no  right  to  set  up  the  jus  tertii  of  the 
railway  company  ;  and  I  can  see  no  equity  in  the  last 
named  defendants  which  entitles  them  to  intercept  the 
plain  right  of  the  plaintiffs  to  this  relief.  I  do  not 
think  the  company  were  even  necessary  parties  to  this 
bill,  as  no  trust  for  them  has  ever  arisen  ;  and,  for  the  judgment, 
same  reason,  I  think  that  no  effect  can  be  given  to  the 
objection  that  the  statutory  trustees  of  the  company 
were  necessary  parties. 

There  must  be  a  decree  for  the  plaintiffs  with  costs. 


Watson  v.  James. 

Redemption — Costs — Auction  sale. 

A  party  on  a  sale  of  land  attended  and  stated  that  he  was  buying  on 
behalf  of  his  brother's  family,  the  effect  of  which  was  to  prevent 
competition  at  such  sale,  and  he  became  the  purchaser  ;  but  he  sub- 
sequently refused  to  admit  the  right  of  the  plaintiffs,  his  brother's 
family,  to  redeem  the  property  in  his  hands  :  the  Court  declared 
the  plaintiffs  entitled  to  redeem,  and  ordered  the  defendant  to  pay 
all  the  costs  of  the  suit. 


Motion  by  defendant  to  vary  the  minutes . 
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Watson 

v.         Mr.  Ferguson,  contra. 

James. 

Spragge,  C. — The  plaintiffs  placed  their  case  at  the 
hearing  on  two  grounds :  one,  that  the  defendant  agreed 
to  attend  at  the  sale  and  purchase  on  behalf  of  the 
plaintiffs ;  the  other,  that  the  defendant  made  such 
representations  to  intending  purchasers  particularly  to 
Mr.  McDonald,  Mayor  of  Ingersoll,  in  regard  to  his 
own  intention  to  purchase  on  behalf  of  his  brother's 
family,  as  induced  them  to  abstain  from  bidding. 

I  thought  this  second  ground  fully  established  by  the 
evidence  ;  and,  it  being  in  my  judgment  sufficient  to 
entitle  the  plaintiffs  to  a  decree,  I  did  not,  I  think, 
make  any  adjudication  upon  the  other  ground.  I  am 
not  quite  certain  as  to  this  ;  and  the  memorandum  I  made 
judgment,  a!  the  time  does  not  assist  me.  I  may  have  expressed 
a  doubt  whether  any  agreement  on  the  part  of  the 
defendant  with  the  widow,  or  any  one  else  acting  for 
the  plaintiffs  to  purchase  on  their  behalf,  was  sufficiently 
proved,  and  so  have  rested  my  judgment  upon  the  other 
ground;  and  I  think  that  this  was  the  tenor  and 
substance  of  my  judgment. 

Taking  this  to  be  the  course  that  the  cause  took  at 
the  hearing,  and  conceding  the  general  rule  to  be  that, 
where  the  right  to  redeem  is  disputed  by  the  mortgagee, 
and  the  general  costs  of  the  cause  are  adjudged  against 
him,  he  is  still  entitled  to  his  costs  as  of  an  ordinary  re- 
demption suit ;  I  still  think  I  was  right  in  adjudging  the 
defendant  to  pay  the  whole  costs,  without  any  deduction. 
A  mortgagee,  or  person  occupying  the  position  of  mort- 
gagee, may  honestly  question  the  right  to  redeem  ;  but 
here  the  defendant  obtained  his  position  by  a  fraud — at 
least,  by  a  legal  fraud.  He  made  a  representation  upon 
which  others  acted,  and  which  operated  to  his  own 
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advantage  and  to  the  detriment  of  the  plaintiffs.  Re-  1872. 
fusing  after  his  purchase  to  make  that  representation 
good,  it  is  to  be  assumed  that  from  the  first  it  was 
untrue,  and  that  he  never  intended  to  make  it  good, 
and,  if  so,  it  was  made  fraudulently  ;  and  it  was  a  fraud 
in  him  to  hold  the  purchase  for  his  own  benefit.  And, 
even  if  we  can  suppose  that  he  really  intended  to 
purchase  for  the  benefit  of  his  brother's  family,  it  was 
a  fraud  in  him  not  to  hold  the  purchase  for  their  benefit, 
because  the  natural  consequence  of  his  declaration  of 
intention  was,  that  which  was  produced,  the  deterring 
of  others  from  purchasing,  and  he  must  be  taken  to 
have  intended  that  which  was  the  natural  consequence 
of  his  act. 


If  my  attention  had  been  drawn  at  the  hearing  to 
the  general  rule  in  favor  of  mortgagees,  I  should  not 
have  held  it  to  apply  to  this  defendant ;  I  should  have 
held  that  his  position  and  his  conduct  disentitled  him  to  judgment, 
any  costs. 

The  minutes,  therefore,  will  not  be  varied ;  and  the 
costs  of  this  application  must  fall  upon  the  defendant. 
It  is  suggested  that,  as  money  is  payable  to  him  under 
the  decree  against  which  the  general  costs  of  the  cause 
are  to  be  set  off,  the  costs  of  this  application  may  also 
be  set  against  the  money  so  payable.  I  think  this  is 
proper. 
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' — /— /  Chard  v.  Meyers. 

Appeal  from  the  Master — Practice. 

Although  the  rule  is,  that  the  Court  will  not  readily  interfere  with 
the  finding  of  the  Master  upon  a  question  of  fact ;  and  that  where 
there  is  a  balance  of  evidence  causing  the  determination  of  questions 
of  fact  to  be  determined  altogether  on  the  credit  to  be  given  to  par- 
ticular witnesses,  it  is  almost  impossible  for  the  Court  to  overrule 
the  decision  of  the  Master  ;  still,  if  the  Court  finds  a  balance  of 
direct  testimony,  and  the  circumstances  of  the  case  point  strongly 
against  the  conclusion  at  which  the  Master  has  arrived,  there  is  no 
reason  why  the  Court  should  not  review  the  evidence  and  reverse  the 
Master's  finding. 

Appeal  from  the  Master  at  Belleville. 
Mr.  .Read,  Q.  C,  for  the  appeal. 
Mr.  J.  B.  Macdonald,  contra. 

Judgment.  Strong,  Y.  C. — This  is  an  appeal  from  the  report  of 
the  Master  at  Belleville,  finding  that  the  sum  of  $3,500 
was  paid  by  the  defendant  Cooley  to  the  Trust  and  Loan 
Company.  The  defendant  Meyers,  who  appeals,  con- 
tends that  the  amount  paid  was  only  $2,665.  The 
question  arose ,  in  this  way :  Meyers  had,  through 
Wilkinson  as  his  trustee,  mortgaged  certain  lands  to  the 
Trust  and  Loan  Company.  Afterwards  he  sold  the  par- 
ticular parcel  of  land  in  question  in  this  cause  to  the 
plaintiff.  Then  default  having  been  made  in  the  pay- 
ment of  their  mortgage,  the  Trust  and  Loan  Company 
proceeded  to  exercise  their  power  of  sale,  Upon  this,  as 
Meyers  states,  though  Cooley  does  not  admit  it,  Meyers 
applied  to  Cooley  to  buy  in  the  mortgaged  lands,  with 
the  object  of  enabling  him  to  perfect  the  plaintiff's  title. 
Accordingly  at  the  sale  on  the  15th  February,  1860, 
Cooley,  accompanied  by  Meyers  attended  and  bid  for 
the  land  $3,500.  $2,000  was  paid  at  the  time 
of  the  sale  in  cash  by  Cooley  to  Mr.  Paton,  the  commis- 
sioner of  the  Trust  and  Loan  Company.    Cooley  says 
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that  he  also  at  the  same  time  paid  to  Mr.    Wilkinson,  1872. 
who,  besides  being  the  mortgagor  for  Meyers' s  behoof, 
was  the  solicitor  of  the  Trust  and  Loan  Company,  $155 
as  the  amount  of  the  costs  of  the  sale,  for  which  he  was 
refused  a  receipt.    And  it  is  not- disputed  that  on  the 
same  day  Cooley  gave  a  promissory  note,  payable  to 
Mr.  Paton,  one  month  after  date,  for  $1,500.    Then  on 
23rd  February,  1860,  a  draft  for  the  sum  of  $665.55 
Was  purchased  by  Cooley  at  the  Commercial  Bank,  at 
Belleville,  and  on  the  same  day  remitted  to  the  Trust  and 
Loan  Company  at  Kingston.     The  contention  of  the 
defendant  3Ieyers  is,  that  the  amount  of  this  draft  was 
the  residue  of  the  amount  due  to  the  Trust  and  Loan 
Company  on  their  security,  and  was  all  that  Cooley  paid. 
Cooley,  on  the  other  hand,  insists  that  this  draft  for 
$665  was  a  mere  payment,  on  account  of  the  note,  and 
that  he  subsequently  by  the  hands  of  George  Dean,  his 
son-in-law,  paid  the  balance  of  the  $1,500.    This  inquiry 
is  under  a  decree  made  by  consent  by  which  Cooley  is  Judgment. 
ordered  to  be  redeemed,  and  the  accounts  are  directed 
on  the  footing  of  an  ordinary  redemption  decree.  The 
Master  has  found  in  favour  of  the  defendant  Cooley,  that 
the  whole  $1,500  was  paid.    This  finding  proceeds  on 
the  direct  evidence  of  Cooley  himself,  and  his  son-in-law 
George  Dean,  and  controverts  the  evidence  equally 
positive  of  Mr.  Ireland,  the  accountant  of  the  Trust  and 
Loan  Company.    In  this  conclusion  I  am  of  opinion  that 
the  Master  has  erred.    I  concede  that  when  there  is  a 
balance  of  evidence  causing  the  determination  of  a  ques- 
tion of  fact  to  be  dependent  altogether  on  the  credit  to  be 
given  to  particular  witnesses,  it  is  almost  impossible  for  the 
Court  on  such  an  appeal  as  this  to  overrule  the  decision 
of  the  Master  in  whose  presence  the  witnesses  have  been 
examined.    This  is  a  rule  which,  according  to  the  very 
highest  authority,  governs,  or  ought  to  govern,  all 
appellate  tribunals  :  Reid  v.  Aberdeen,  Newcastle  and 
Hull  Steamship   Company  (a),   Gray  v.  Turnbull  (b), 

(a)  L.  R.  2  P.  C.  245.  (6)  L.  11.  2*Sc.  App.  53. 
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of  direct  testimony,  and  the  circumstances  point  strongly 
to  one  conclusion,  and  against  the  other,  I  know  of  no 
reason  why  the  Court  may  not  review  the  evidence  and 
reverse  the  Master's  finding.  In  the  present  case  the 
circumstantial  proof  is,  in  my  judgment,  overwhelming 
in  establishing  that  the  only  amount  paid  by  Gooley 
subsequent  to  the  day  of  the  sale,  was  that  which  he 
remitted  by  means  of  the  draft  of  the  23rd  of  February. 
In  the  first  place  Mr.  Ireland,  an  officer  of  the  Trust  and 
Loan  Company, — a  corporation  which  could  hardly  be 
suspected  of  falsifying  its  books  for  the  sake  of  such  a 
sum  as  that  in  question  here, — positively  swears  that  the 
whole  amount  received  by  that  Company  was  $2,655.55. 
This  is  the  evidence  of  a  witness  free  from  interest,  and 
is  not  given  from  memory  alone,  but  frem  memory 
assisted  by  inspection  of  the  entries  recorded  in  the 
books  of  the  Company. 


Judgment. 


Then  the  correspondence  shews  that  it  was  not  intended 
or  understood  by  any  of  the  parties,  either  by  Gooley, 
Meyers,  or  the  Company,  that  anything  more  was  to  be 
paid  by  Cooley  than  the  amount  actually  due  to  the 
Company  on  their  security.  And  that  being  conceded, 
which  I  do  not  understand  to  be  denied  by  Cooley, 
namely,  that  the  mortgage  wras  made  by  Wilkinson,  of 
Meyer  s  lands,  and  for  Meyer  s  benefit,  it  is  clear  that 
the  Company  could  not  justly  claim  more  from  the 
purchaser  than  the  amount  due  to  them  on  the  mortgage, 
since  they  were  not  in  a  position  to  claim  the  excess  of 
the  $3,500  beyond  their  debt  for  the  benefit  of  Wilkin- 
son, their  own  solicitor,  who  was  but  a  trustee  for  Meyers', 
and  they  certainly  would  not  insist  on  it  for  the  benefit 
of  Meyers,  under  the  state  of  facts  which  the  evidence 
discloses,  and  of  course  they  could  not  honestly  or 
reasonably  claim  it  for  themselves.    Thus  all  the  proba- 
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bilities  were  that  the  Company  would  only  claim  the  J 872. 
balance  actually  due  to  them  in  respect  of  the  mortgage 
and  that  the  note  for  $1,500  was  given,  on  the  under- 
standing that  it  was  to  be  reduced  to  the  amount  of  the 
debt  to  be  subsequently  ascertained.  Next,  the  corres- 
pondence confirms  this  view.  On  the  16th  February, 
Meyers,  in  Cooler's  name,  and  with  Cooley  s  knowledge 
and  assent,  wrote  to  the  Company  the  letter  "  K." 
Cooley,  in  his  evidence,  says,  Meyers  "wrote  a  letter  and 
sent  it,  or  gave  it  to  me,  and  I  sent  it  to  the  Company." 
The  letter  here  referred  to  is  this  Exhibit  (K),  in  which 
Cooley  states  that  he  wishes  to  pay  the  balance  at  once, 
and  requests  to  be  informed  what  it  is  ;  and  says  that 
Wilkinson  will  make  an  arrangement  as  to  any  overplus, 
and  further  asks,  "  how  the  money  is  to  be  sent."  In 
answer  to  this  letter  Mr.  Paton,  on  the  29th  February, 
wrote  as  follows  : — "  Yours  of  16th  inst.  came  duly  to 
hand,  and  I  now  enclose  statement  shewing  amount  of 
our  claim  against  the  property  mortgaged  by  Mr.  R.  M.  judgment 
Wilkinson.  Please  remit  to  this  office  by  draft  of  the 
Commercial  Bank,  which  will  be  issued  at  par."  The 
statement  enclosed  in  this  letter  is  not  produced,  and  the 
non-production  of  it  by  Cooley  at  least  justifies  the  pre- 
sumption that  it  was  in  accordance  with  the  books  of  the 
Trust  and  Loan  Company,  from  which  Exhibit  "  M  "  is 
an  extract,  verified  by  Mr.  Ireland,  shewing  the  exact 
state  of  the  account  at  that  date,  and  that  the  amount 
then  due  the  Company  was  $655.55. 

But  it  is  quite  sufficient  for  the  purposes  of  the  appel- 
lant to  establish  that  a  statement  was  sent,  for  that  fact 
by  itself  warrants  the  inference  that  something  less  than 
the  amount  of  the  promissory  note  constituted  the 
Company's  claim.  This  letter  of  the  20th  February 
having  been  sent  to  Cooley,  he,  on  the  23rd  February, 
obtained  from  the  Commercial  Bank,  at  Belleville,  a 
draft  on  Kingston  for  $665.55,  (exactly  $10  more  than 
the  amount  shewn  by  the  books  of  the  Company  to  have 
46 — VOL.  XIX.  GR. 
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1872.   been  then  due  to  them) ;  and  this  draft  he  on  the  same 
day  remitted  to  Mr.  Paton,  enclosed  in  a  letter  written 

Chard 

Meyers    ^  Thomson,  ^ne  Bank  Manager,  and  signed  by 

Gooley  himself.  This  letter  has  been  lost  or  destroyed, 
but  secondary  evidence  of  it  is  given  by  Mr.  Ireland. 
Now  Cooley  having  written  on  the  16th,  asking  for  a 
statement ;  having  before  the  23rd  received  that  state- 
ment, and  having  on  the  23rd  remitted  in  the  manner 
directed  by  Mr.  Paton,  it  is  difficult  to  suppose  that  his 
remittance  was  anything  less  than  the  amount  called 
for  by  the  account  sent,  more  especially  as  the  amount 
of  the  draft  so  nearly  accords  with  the  balance  which 
the  books  shewed  to  have  been  at  that  date  in  favor  of 
the  Company.  On  the  27th  February  Gooley  wrote 
another  letter  to  the  Company,  which  is  not  produced, 
and  which  I  infer  was  sent  by  the  hands  of  George 
Bean,  who,  in  my  belief,  went  to  Kingston,  not  for  the 
purpose  of  paying  money,  but  to  get  up  the  title  deeds, 
Judgment.  note>  an(*  other  papers  which  the  Company  on  payment 
had  to  deliver  up  to  Cooley.  On  the  28th  February  Mr. 
Paton  writes  again  to  Cooley,  acknowledging  his  two 
letters  of  the  23rd  and  27th  February,  and  saying  that 
he  had  on  that  day,  as  Mr.  Ireland  proves,  he  in  fact 
had,  given  the  papers  to  Dean,  and  that  the  purchase 
deed  was  being  prepared.  And  on  the  1st  of  March  Mr. 
Paton  wrote  again,  enclosing  the  conveyance  to  Cooley. 
Mr.  Ireland  further  swears  that  on  the  letter  of  the  23rd 
from  Cooley  to  the  Company,  the  letter  written  by  Mr. 
Thomson,  in  which  the  draft  was  enclosed,  there  was  in- 
dorsed a  voucher  signed  by  George  Bean  for  the  promis- 
sory note  for  $1,500,  and  that  for  the  deeds  a  separate 
receipt  was  given,  which  I  understand  still  to  be  in  the 
possession  of  the  Company.  Now  why  these  two  receipts 
should  have  been  given,  and  why  the  receipt  for  the  note 
should  have  been  endorsed  upon  the  letter  enclosing  the 
draft,  unless  it  was  to  connect  the  draft  with  the  note  as 
being  in  payment  of  it,  it  is  hard  to  see.  Again,  why 
was  any  receipt  given  for  the  note  if  it  was  paid  in  full. 
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A  person  discharging  a  negotiable  instrument  like  a  1872. 
promissory  note  is  generally  content  with  the  instrument 
itself  as  a  voucher ;  but  if  a  note  has  been  delivered  up 
on  payment  of  less  than  its  amount,  in  pursuance  of  some 
previous  agreement,  it  would  be  natural  and  reasonable 
that  the  holder  should  take  from  the  party  paying  some 
memorandum  shewing  the  real  amount  paid.    Then,  in 
further  confirmation  of  the  strong  circumstantial  evidence 
in  favour  of  the  appeal  which  I  have  already  noticed, 
Mr.  Ireland  proves  that  an  order  was  given  by  Mr. 
Wilkinson  to  discharge  Gooley  from  the  surplus,  and 
although  this  document,  too,  has  been  unfortunately  lost 
or  mislaid,  Mr.  Ireland  distinctly  and  positively  swears 
to  having  seen  it.    Against  all  this  strong  evidence, 
consisting  of  indubitable  documents  and  the  testimony  of 
a  disinterested  witness,  there  is  nothing  but  the  evidence 
of  Cooley  and  his  son-in-law,  George  Dean.  Cooley 
says  he  sent  Bean  to  Kingston  with  a  sum  of  money,  the 
exact  amount  of  which  he  cannot  give,  but  sufficient  to  judgment 
make  up  the  residue  of  the  note  after  deducting  the 
amount  of  the  draft,  and  Bean  swears  to  the  same  fact, 
and  that  he  paid  this  amount  over  to  the  Company  at 
the  time  he  got  the  papers.    As  to  Bean's  evidence,  his 
memory  seems  to  have  been  entirely  at  fault,  until  it 
was  refreshed  by  hearing  a  letter  read  to  him  by  Cooley'' 's 
solicitor ;  and  he  is  now  unable  to  state  the  amount 
which  was  entrusted  to  him  by  his  father-in-law.  Then, 
in  the  deposition  of  Cooley  I  find  that  stated  which  must 
be  false ;  he  says,  "  They  wrote  back  to  me  to  pay  my 
note,  or  I  would  be  sued  on  it ;  "  and  again,  "  they 
wrote  me  to  pay  the  note,  or  I  would  be  crowded  :  they 
had  the  note,  and  I  hadx  to  pay  it."    Now  by  this  the 
defendant  intends  of  course  to  convey  the  impression 
that  he  was  compelled  to  pay,  by  pressure  from  the 
Company.    But  the  untruthfulness  of  this  is  manifest. 
First,  the  letter  of  Mr.  Paton  which  is  produced,  in 
which,  in  compliance  with  Cooley' 's  request,  he  encloses  a 
statement  of  the  Company's  claim,  and  does  not  demand 
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1872.    payment  of  the  note    or  make  any  allusion  to  it. 
Secondly.  The  note  dated  the  15th  February,  and  pay- 
able a  month  after  date,  was  not  due,  and  payment  of  it 
could  not  have  been  called  for  until  the  18th  of  March, 
and  on  the  1st  of  March  all  was  closed,  and  the  con- 
veyance transmitted  to  Cooley.    Then  how  can  any  one 
assume  on  such  evidence  as  this  that  more  was  actually 
paid  to  the  Trust  and  Loan  Company  than  their  officer 
swears  was  paid,  and,  as  it  appears  from  their  books,  was 
ever  claimed  or  received  ?     I  have  failed  to  notice 
another  fact  insisted  on  by  Cooley,  and  which  I  think  he 
must  be  correct  in  ;  he  says  that  at  the  time  of  the  sale 
he  paid  $155  to  Mr.  Wilkinson  to  cover  the  costs  of  the 
sale.    I  think  I  must  conclude  that  this  was  paid,  as 
otherwise  the  costs  of  the  sale  would  not  have  been  pro- 
vided for,  as  the  Company  seem  to  have  made  no  charge  in 
respect  of  them.    But  taking  this  payment  to  have  been 
made,  it  helps  to  shew  that  the  $3,500  was  amerenomi- 
judgment.  nal  sum,  and  that  the  amount  really  intended  and  agreed 
to  be  paid  by  Cooley  was  the  amount  due  the  Company, 
with  the  costs  of  the  sale  added.    If  the  $3,500  had 
been  the  real  price,  it  would  have  been  unusual  and 
unreasonable  that  the  purchaser  paying  for  his  bargain 
more  than  was  due  to  the  vendor,  should,  in  addition, 
bear  the  costs.    On  the  other  hand,  if  the  transaction 
was  such  as  it  is  represented  by  Meyers  to  have  been,  it 
would  have  been  probable  and  reasonable  that  Mr. 
Wilkinson  to  whom,  as  the  vendor's  solicitor,  these  costs 
would  have  been  payable,  should  have  taken  care  of  his 
own  interests  by  stipulating  for  the  payment  of  them  by 
the  purchaser. 

There  is  still  a  minor  point.  The  amount  received  by 
the  Trust  and  Loan  Company,  as  appears  by  their  books 
by  means  of  the  draft,  was  $Q55.5o,  whilst  the  requisi- 
tion for  the  draft  shews  the  amount  to  have  been  $665.55. 
This  difference  of  $10  between  the  credit  entry  and  the 
face  of  the  draft  may  be  accounted  for  in  two  ways : 
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first,  it  may  have  been  the  charge  for  the  deed  which,  it 
appears  was  furnished  by  the  Company,  and  it  may,  as 
such,  have  been  included  in  the  statement  which  was  sent 
by  Mr.  Paton  on  the  20th  February,  or  it  may  have 
been  a  mistake  in  the  entry.  In  the  last  view  it  would, 
however,  be  insufficient  to  discredit  the  books  altogether, 
and  get  rid  of  the  facts  as  I  have  stated  them. 

Evidence  of  documents  not  strictly  admissible  may 
have  been  received  by  the  Master  on  this  reference,  but 
as  it  appears  that  no  exception  to  the  reception  of  such 
evidence  was  taken  at  the  time,  and  as  this  has  not  been 
made  a  ground  of  appeal,  or  even  raised  in  argument 
before  me,  I  have  taken  all  the  evidence  as  it  was  before 
the  Master,  into  consideration. 

I  think  the  Master  was  wrong  in  determining  that 
more  than  the  amount  of  the  draft  of  the  23rd  February, 
1860,  was  paid  by  Gooley  after  the  day  of  sale ;  and  that  judgment, 
the  report  must  be  referred  back  to  be  reviewed  in 
accordance  with  this  decision. 

The  defendant  Gooley  having  tendered  himself  as  a 
witness,  and  having,  as  I  determine,  given  an  incorrect 
account  of  the  transaction,  I  must,  in  accordance  with  a 
principle  which  I  have  laid  down  in  other  cases,  order 
him  to  pay  the  costs  of  this  appeal. 


1872. 

Chard 
v. 

Meyers. 
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Re  Goodhue  [In  Appeal.]* 
Tovey  v.  Goodhue. 
Goodhue,  v.  Tovey 

Jurisdiction  of  Local  Legislature — Will,  construction  of — Vested  and 
contingent  interests — Domicile  of  party  entitled. 

The  rule  in  respect  to  private  Acts  of  Parliament  is,  that  the  interests 
of  persons  not  expressly  named  in  them  are  not  affected  by  the 
provisions  thereof. 

A  testator  devised  all  his  residuary  estate,  real  and  personal,  to 
trustees  to  convert  into  money,  and  to  accumulate  during  the 
lifetime  of  his  widow ;  and,  after  the  payment  of  certain  antici- 
pated claims  thereon,  in  trust  for  all  the  testator's  children  who 
should  be  living  at  the  decease  of  the  widow  in  equal  shares, 
and  for  the  child  and  children  of  such  of  the  testator's  children  as 
might  then  be  dead,  in  equal  shares;  such  grandchild  or  grand- 
children, to  be  entitled  to  the  share  which  his,  her,  or  their  father 
or  mother  would  have  been  entitled  to  if  living.  Held,  that  the 
children  of  the  testator  took  only  contingent  interests. 

In  such  a  case  the  widow  and  children  of  the  testator  by  indenture, 
after  reciting  the  will,  and  after  other  recitals  as  to  the  payment  of 
annuities  and  legacies  under  the  will,  and  that  the  residuary  estate 
amounted  to  more  than  $30O,0GO,  and  that  it  was  desirable  that 
each  of  such  children  of  the  testator  should  enter  into  possession 
of  their  shares  respectively  without  waiting  for  the  death  of  the 
widow,  they  thereby  provided  for  the  allotment  to  each  of  the 
testator's  children  of  his  and  her  respective  shares.  They  also 
stipulated  to  apply  to  the  Provincial  Legislature  to  confirm  the 
arrangement,  and  for  all  necessary  and  incidental  powers.  Appli- 
cation was  accordingly  made  to  the  Legislature  by  petitioo,  setting 
forth  the  will  at  length,  and  the  names  of  all  parties,  infants  as 
well  as  adults,  interested  thereunder,  for  an  Act  to  confirm  and 
validate  the  settlement  which  had  been  so  made.  Thereupon  an 
Act  (34  Victoria,  ch.  99),  was  passed,  enacting  that  the  said  deed 
should  be  confirmed  and  made  valid  ;  and  the  trustees  under  the 
will  were  authorized  and  required  to  carry  into  effect  the  provisions 
of  the  Act;  and  were  thereby  declared  to  be  saved  harmless  and 
indemnified.  On  appeal  it  was  held  that  the  Provincial  Legislature 
had  power  to  pass  such  an  Act ;  but  that  the  infant  grand-children 
of  the  testator,  who  were  interested  under  the  will,  not  having 
been  expressly  named  in  the  Act,  their  interests  remained  unaffected 
thereby.    [Draper,  C.  J.,  and  Spragge,  C,  dissenting.] 

*  [Present:  Draper,  C.  J.,  Spragge,  C,  Hagarty,  C.  J.,  Mor- 
rison, J.,  Wilson,  J.,  Mowat,  V.  C,  Gwynne,  J.,  Galt,  J.,  and 
Strong,  V.  C] 
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And  per  Strong,  V.  C,  that  the  will  having  directed  the  whole  estate  1872. 
to  be  converted  into  personalty,  the  testator's  grandchildren  donii- 
ciled  without  the  Province  of  Ontario,  could  not  be  affected  by  any  Re  Goodhue. 
Act  of  the  Legislature  of  this  Province  ;  the  locality  of  all  rights 
to  personal  or  movable  property  being  at  the  domicile  of  the 
person  entitled  to  it ;  and  that,  therefore,  the  contingent  interest 
of  the  grandchildren  was  not  "  property  or  a  civil  right  "  within 
the  Province. 

The  facts  appearing  in  this  case  were,  that  the  Hon. 
George  J.  Goodhue, January,  1870,  died,  seised  and 
possessed  of  large  real  and  personal  estate,  partly  in  this 
Province,  part  in  England,  and  part  in  the  United  States. 
He  left  surviving  him  his  wife,  one  son,  and  five  daughters, 
all  married ;  also  the  widow  of  a  deceased  son,  a  sister-in- 
law,  as  well  as  several  infant  grand-children.  By  his  will, 
dated  8th  December,  1869,  he  devised  and  bequeathed 
to  Henry  C.  It.  Becker  and  Verschoyle  Oronyn,  their 
heirs,  executors,  administrators,  and  assigns,  all  his 
estate  and  property  (subject  to  some  specific  devises  of 
real  estate  for  the  life  of  the  respective  devisees,  and  to  statement 
certain  annuities  to  his  daughter-in-law  and  sister-in- 
law),  in  trust  for  conversion  and  collection,  and  for  the 
investment  of  proceeds  therof.  He  directed  the  trustees 
to  pay  his  funeral  and  testamentary  expenses,  his  debts, 
certain  legacies,  the  said  annuities,  and  the  taxes  and 
insurance  premiums  on  a  house  and  premises  devised  to 
his  wife.  He  directed  the  surplus  of  the  annual  income 
and  proceeds  of  his  estate  to  be  accumulated  during  the 
life  of  his  widow,  and  that  upon  her  death  the  trustees 
should  hold  all  the  trust  premises  then  undisposed  of  and 
not  otherwise  disposed  of  by  his  will,  in  trust  to  make 
good  any  loss  that  might  have  arisen  and  been  ascer- 
tained in  the  investment  and  control  of  certain  moneys, 
which  he  had  paid  over  to  the  said  Becker  and  Crony  n, 
in  trust  for  his  (the  testator's)  children  respectively,  and 
-which  sums  and  the  trusts  thereof  were  more  particu- 
larly described  in  six  certain  indentures  of  settlement, 
dated  the  8th  December,  1869,  and  respectively  executed 
by  the  testator  and  the  said  Becker  and  Crony  n,  and 
thereafter  in  trust  for  all  the  testator's  children  who  should 


368 


CHANCERY  REPORTS. 


1872.  be  living  at  the  decease  of  his  wife,  in  equal  shares,  and 
R^^dh^  ^or  an(^  children  of  such  of  them  as  might  then 

be  dead,  in  equal  shares,  such  grandchild  or  grand- 
children to  be  entitled  to  the  share  which  his,  her,  or  their 
father  or  mother  would  have  been  entitled  to  if  living. 

By  indenture  made  after  the  testator's  death,  and  dated 
26th  September,  1870,  his  widow,  his  surviving  son,  and 
his  five  daughters  and  their  respective  husbands,  after 
reciting  the  will,  and  after  other  recitals  as  to  the  annui- 
ties and  legacies,  and  that  the  residuary  estate  amounted 
to  more  than  $300,000,  and  that  it  was  desirable  that 
the  children  should  respectively  enter  into  possession 
and  enjoyment  without  waiting  for  the  death  of  the 
testator's  widow,  and  that  the  several  parties  had  agreed 
to  execute  the  said  indenture,  in  order  to  secure  to  each 
of  the  children  of  the  testator  the  immediate  possession 
of  their  respective  shares  in  the  residuary  estate,  exclu- 
statement.  sive  °f  their  reversionary  interest  under  the  will,  they 
mutually  covenanted  and  agreed  that  sufficient  sums  to 
pay  the  annuities  and  other  charges  created  by  the  will 
should  be  set  apart  and  held  by  the  trustees  to  pay  and 
satisfy  the  annuities  and  other  charges  mentioned  in  the 
will,  after  which  they  provided  for  the  division  of  the  resi- 
due of  the  trust  estate  into  six  parts,  and  for  the  allotment 
of  one  part  to  each  of  the  children  absolutely  in  severalty, 
the  share  allotted  to  each  daughter  being  free  from  the 
control  of  her  present  or  future  husband.  Similar  pro- 
vision was  made  for  the  division  of  the  reserved  sums  as 
they  might  severally  fall  in,  and  they  also  agreed  to  apply 
to  the  Legislature  of  Ontario  to  confirm  the  arrange- 
ment, and  for  all  necessary  and  incidental  powers. 

By  the  Statute  of  Ontario,  34  Victoria,  chapter  99, 
passed  15th  February,  1871,  it  was,  after  reciting  the 
will  at  length,  and  referring  to  the  deed  of  26th  Sep- 
tember, 1870,  enacted  that  the  said  deed  should  be  con- 
firmed and  made  valid,  and  the  trustees  were  authorized 
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and  required  to  carry  into  effect  the  provisions  thereof ;  1872. 
and  were,  in  so  doing,  saved  harmless  and  indemnified.  v-^v^y 

D  Ke  Goodhue. 

Mr.  Becker,  one  of  the  trustees  named  in  the  will, 
refused  to  carry  out  the  arrangements  contemplated  by 
this  deed,  and  confirmed  by  the  statute.  The  other  trus- 
tee expressed  his  readiness  to  do  so. 

Thereupon  a  petition  was  presented  to  the  Court  of 
Chancery,  by  the  testator's  six  children,  praying  that 
the  trustees  might  submit  their  accounts  ;  that  a  referee 
might  be  appointed  for  making  the  allotment  and  dis- 
tribution providde  for  by  the  indenture  ;  that  the  trustees 
might  be  ordered  to  carry  into  effect  such  allotment  and 
distribution,  when  made  ;  and  that  all  proper  directions 
might  be  given,  inquiries  had,  and  accounts  taken. 

The  Court  made  an  order  granting  the  prayer  of  the 
petition,  against  which  Mr.  Becker  appealed.  1.  Because  statement, 
it  was  beyond  the  power  of  the  Legislature  to  pass  this 
statute,  and  it  ought  not  to  have  been  acted  upon  by  the 
Court.  2.  Because  it  appeared  that  some  of  the  parties 
prejudicially  affected  by  the  statute,  were  domiciled  in 
Great  Britain,  and  others  in  the  United  States  of 
America,  and  never  had  their  domicile  in  this  Province. 
3.  Because  a  considerable  portion  of  the  testator's  estate 
was  not  in  this  Province  at  the  time  of  his  death.  4. 
Because  the  order  directs  the  appellant  to  commit  a 
breach  of  trust,  without  affording  him  any  protection. 
5.  (At  the  second  argument,  by  permission  of  this  Court,) 
that  the  Statute  does  not  take  away  the  rights  of  the  infant 
grandchildren,  or  destroy  the  trusts  in  the  will  for  their 
benefit,  or  authorize  or  direct  the  present  division  or  dis- 
tribution of  any  property  real  or  personal  wherein  under 
the  will  they  have  a  contingent  or  other  estate  or  interest. 

A  suit  was  also  instituted  in  the  Court  of  Chancery  in 
the  names  of  three  infant  grandchildren  of  the  testator, 
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1872.  not  living  in  the  Province,  and  'by  Mr.  Becker,  against 
*^y~-^  all  the  children  of  the  testator,  and  against  the  several 

Goodhue.  k  7  ° 

husbands  of  his  daughters,  and  some  of  the  testator's 
grandchildren.  The  bill,  amongst  other  things,  set  forth, 
that  by  the  Royal  instructions,  the  Govenor  General  was 
directed  to  reserve  for  the  Royal  assent,  or  to  disallow, 
any  bill  of  an  extraordinary  nature  and  importance, 
whereby  the  rights  and  property  of  Her  Majesty's 
subjects,  not  residing  in  the  Dominion  of  Canada,  might 
be  prejudiced.  That  the  petition  above  stated  had  not 
been  served  on  the  infant  plaintiffs,  or  infant  defendants 
in  the  respective  suits,  nor  was  any  notice  given  them. 
And  it  prayed  for  an  injunction  against  any  act  or  thing, 
by  virtue  of  the  order  of  the  Court,  on  the  aforesaid  peti- 
tion, or  the  statute,  or  the  indenture  or  deed  of  distribu- 
tion, and  that  the  indenture  of  distribution,  statute,  and 
order,  might  be  declared  void,  and  that  the  trusts  of  the 
will  might  be  carried  into  effect. 

tatement.  ^e  testator's  son,  Charles  F.  Goodhue,  demurred  to  so 
much  of  this  bill  as  seeks  relief  in  respect  of  the  orders  of 
the  Court,  as  no  case  is  made  for  relief  by  the  bill,  and 
as  the  matters  thereinbefore  specified  were  adjudicated 
on  at  the  hearing  of  the  petition. 

Some  of  the  other  defendants  also  demurred  to  the 
amended  bill,  on  the  ground  that  it  made  no  case  for 
relief. 

The  Court  allowed  the  first  demurrer,  giving  leave  to 
amend ;  and  disallowed  the  second. 

The  plaintiffs  appealed  against  the  order  allowing  the 
demurrer ;  and  the  other  demurring  defendants  appealed 
against  the  disallowance  of  their  demurrer. 

Mr.  Robinson,  Q.C.,  Mr.  0.  8.  Patterson,  Mr.  Ander- 
son, and  Mr.  Moss  for  Beeher,  the  trustee,  and  the  infant 
grandchildren,  who  appealed,  contended  that  the  case 
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might  very  properly  be  divided  into  two  branches  ;  first,  1872. 
as  to  the  power  of  the  Local  Legislature  to  pass  the  Act  v-"v— ' 

r  o  f  Re  Goodhue. 

in  question  ;  and  second,  as  to  the  effect  of  the  Act  when 
passed ;  at  the  same  time  counsel  did  not  desire  to  be 
considered  as  using  every  argument  that  could  be  used 
on  the  first  point,  as  the  majority  of  (he  Court  have 
already  expressed  a  clear  opinion  in  favor  of  the  power 
or  right  of  the  Legislature  to  pass  such  Act. 

In  the  first  place,  when  we  speak  of  the  Parliament 
or  the  Legislature  of  this  Country,  we  speak  of  a  body 
in  no  wise  similar  to  the  Parliament  of  England ;  there, 
the  power  is  absolute  and  uncontrolled,  both  as  to  persons 
and  as  to  matters.  No  Court  in  England  would  think 
of  saying  to  the  Parliament,  we  will  not  pay  attention 
to  your  Act.  Here,  our  Legislature  acts  under  a  written 
charter,  and  within  the  limits  prescribed  by  that  charter 
the  Legislature  is  bound  to  keep.  In  England,  on  the 
other  hand,  there  are  no  means  of  testing  or  resisting  Argument 
the  power  of  the  Legislature ;  but  even  there  it  is  laid 
down  that  the  Legislature  has  no  right,  whatever  its 
power,  to  pass  Acts  contrary  to  natural  justice  (a). 

The  theory  in  England  is,  that  all  power  is  vested  in 
the  Parliament.  In  discussing  this  we  must  consider 
what  the  effect  was  of  giving  to  the  various  Local  Le- 
gislatures power  to  legislate  in  regard  to  civil  rights. 
It  would  not  be  contended,  for  instance,  that  in  giving 
to  this  Legislature  power  to  deal  with  property  and 
civil  rights,  it  was  ever  intended  that  it  should  have  the 
power  of  passing  an  Act  punishing  by  imprisonment  for 
life  for  no  offence. 

In  short,  certain  powers  are  given  by  the  English 
Parliament  to  the  subordinate  Parliament,  and  such 
powers  must  be  subject  to  natural  rights  and  justice. 


(a)  1  Kent's  Corns.  485  (11th  ©d.) 
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1872.  Construing  this  charter  or  constitutional  grant  by  this 
v" — v      rule  we  must  assume  that  unless  power  has  been  given 

Re  Goodhue,  ■  r  ° 

in  express  words,  this  Legislature  has  no  power  to  take 
one  man's  property,  and  give  it  to  another  without  con- 
sideration. 

One  of  the  advantages,  or  objections  it  may  be,  of  the 
English  constitution  is,  that  it  changes  to  changing  times 
and  circumstances  ;  when,  as  here,  the  Legislature 
acting  under  a  written  constitution  cannot  go  beyond  it. 
If,  then,  we  have  this  restricted  constitution,  because  it 
is  in  writing,  we  should  have  the  corresponding  advantage 
of  having  the  power  to  keep  the  Legislature  within  it  (a). 

By  the  Constitutional  Act  (sec.  91)  power  is  given  to 
the  Local  Legislature  to  make  laws  in  respect  of  the 
various  matters  therein  set  forth ;  and  the  Legislature 
is  given  simply  legislative,  not  judicial,  powers :  the 
Queen  not  being   represented  here,  and  no  second 

Argument.  m 

Legislative  Chamber  being  created,  we  must  presume 
that  the  English  Legislature  did  not  intend  to  give 
any  power  other  than  to  legislate,  and  certainly  not 
power  to  do  that  which  constitutional  writers  say  even 
the  English  Parliament  has  not  the  right  to  do,  that 
is,  to  deprive  one  man  of  his  property  and  give  it  to 
another  without  an  equivalent  (b).  The  Legislature  in 
this  case,  it  may  be  admitted,  has  the  power  to  pass  an 
Act  declaring  what  shall  be  the  general  law  as  to  the 
tenure  of  property  ;  but  cannot  pass  an  Act  like  this. 

The  will  in  this  case  gives  to  the  children  of  the  testa- 
tor only  a  contingent,  not  a  vested,  interest ;  no  persons 
are  entitled  until  the  event  happens  upon  which  the 
interests  are  to  vest — the  death  of  the  widow  (c):  Hanson 

(a)  Sedg.  175. 

(b)  Sedg.  158,  175;  Cooley,  pp.  4,85,  686;  Broome's  Constitu- 
tional Law,  795,  note  a. 

(c)  1  Jarman  on  Wills  (3rd  ed.)  pp.  810,  817;  Smith's  Real  Pro- 
perty, m;  Tudor's  L.  C.  R.  P.  746. 
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v.  Graham  (a),  Westing  v.  Allen  ( b).    Martin  v.  Hoi-  1872. 

gate  (<?),  is  a  direct  authority  in  favour  of  this  construe-  Rvj^0^^ 

tion,  there  the  devise  was  to  trustees  to  pay  the  proceeds 

to  the  wife  of  the  testator  for  life,  and  "  after  her  decease 

to  distribute  and  divide  the  whole,  &c,  amongst  such  of 

my  four  nephews  and  nieces  (naming  them)  as  shall  be 

living  at  the  time  of  her  decease  ;  but  if  any  or  either 

of  them  should  be  dead,  leaving  issue,  such  issue  shall 

be  entitled  to  their  father's  or  mother's  share."  Three 

of  the  nephews  died  in  the  lifetime  of  the  widow,  one  of 

them  having  left  a  child,  who  also  died  before  the  widow, 

and  it  was  held  that  the  gift  to  the  children  was  original, 

not  substitutional,  and  that  this  child  upon  the  father's 

death  took  a  vested  interest  in  the  share  which,  if  the 

father  had  survived,  he  would  have  taken.  Merry  v.  Hill 

(c?),  Re  Hunter's  Trusts  (e),  Re  Payne  (/).   In  the  last 

named  case,  although  the  will  declared  that  the  children 

should  take  vested  interests  at  twenty-one,  it  was  still  held 

that  the  previous  words  of  the  will  contracted  this,  and  that  Argument 

only  a  contingent  interest  was  given  :  Read  v.  Grooding 

(<7),  Wood  v.   Wood  {h),  Bree  v.  Perfect  (a),  Phipps 

v.  Ackers  (j),  Bythewood  vol.  ii.,  p.  669,  Preston  on 

Estates,  vol.  i.,  p.  76. 

Assuming  that  this  is  a  correct  construction  of  the 
will,  the  next  important  point  to  be  considered  is,  as  to 
the  rights  of  the  grandchildren,  and  what  is  to  become 
of  their  interests ;  for  in  the  event  of  this  Act  being  car- 
ried into  effect,  and  the  whole  interests  are  now  vested 
in  the  children,  the  grandchildren  really  take  nothing, 
Earl  of  Shrewsbury  v.  Scott  (k).  And  here  it  may  be 
well  to  note  the  effect  of  an  erroneous  recital  in  the 
Act  of  Parliament,  Regina  v.  Haughton  (I),  and  Lord 


(a)  6  Ves.  at  248. 

(c)  L.  R.  1  L.  H.  175. 

(c)  L.  R.  1  Eq.  295. 

(g)  21  Beav.  478. 

(<)  1  Coll.  128. 

(&)  6  C.  B.  N.  S.  at  222. 


{b)  12  M.  &  W.  279, 
(d)  L.  R.  8  Eq.  619. 
(/)  25  Beav.  556. 
(K)  35  Beav.  587., 
(/)  3  Clk.  &  F.  702, 
(I)  IE.  &  B.501. 
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1872.  Cockburn,  at  page  157  of  the  Earl  of  Shrewsbury' s  case, 
yfy^0  illustrates  the  effect  of  an  Act  of  Parliament,  and  lays  it 

Re  Goodhue.  .  J 

down  distinctly  that  it  cannot  affect  the  interests  of  par- 
ties not  named  in  the  Act. 

The  preamble  of  this  Act,  if  our  construction  of  the 
will  is  correct,  contains  an  incorrect  recital,  in  stating 
the  petitioners'  rights.  Suppose  a  petition  presented 
to  the  Legislature  setting  forth  that  the  petitioners 
owned  a  certain  lot,  and  desired  to  obtain  partition 
of  it;  and  that  the  Legislature  passes  an  Act  par- 
titioning it  amongst  the  parties ;  and  it  afterwards 
turns  out  that  they  really  never  had  owned  the  lot,  the 
Act  could  not  have  the  effect  of  vesting  the  property  in 
the  petitioners. — Lucy  v  Levington  (a);  Dwarris,  651. 

Then  again,  this  Act  professes  to  deal  with  personal 
estate,  the  property  of  these  infants  who  are  resident  out 
Argument,  of  the  Province.  Now,  the  domicile  of  the  parties 
interested  governs,  and  not  the  situs  of  the  property, 
and  therefore  this  was  clearly  beyond  the  power  of  this 
Legislature  ;  and  any  one  of  these  infants  may  yet 
become  entitled  to  the  whole  residuary  estate. 

The  legatees  in  England  might  have  obtained  admin- 
istration there,  and  in  that  case  no  portion  of  the  pro- 
perty in  England  could  have  been  brought  here.  This 
petition  has  never  been  served  on  these  infants,  and  the 
trustees  here  cannot  represent  them  ;  for  even  in  a  suit 
in  Equity  where  the  trust  estate  it  assailed  the  trustees, 
it  has  been  held,  cannot  represent  the  cestuis  que  trust, 
Bead  v.  Prest.  (5) 

Mr.  J.  Hilly ard  Cameron,  Q.C.,  and  Mr.  BlaJce,Q.G.9 
for  the  defendants Groodhue,  Watson,  and  others,  conten- 
ded that  the  matters  in  contest  might  be  considered  under 


(a)  1  Vent.  175. 


(6)  1K.&J.  183. 
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four  distinct  heads:  the  constitutionality  of  the  Act — the  1872. 
rights  of  the  children — the  effect  of  the  Statute  on  those  J-*^^- 

&  ,  ,  Re  Goodhue, 

rights  ;  and  the  question  of  domicile  of  the  parties,  and 
of  the  property. 

On  the  subject  of  the  constitutionality  of  the  Act 
there  is  no  difference  of  opinion  on  the  part  of  the 
Court;  and  on  that  pointit  will  be  accepted  as  settled  law 
that  our  Legislature  had  the  power  to  exercise  the  right 
to  deal  with  the  property  of  the  testator  in  the  manner 
that  it  had  been  dealt  with  by  the  Act  in  question. 

In  the  several  States  of  the  Union  each  State  acted 
under  its  own  written  Constitution,  declaring  distinctly 
the  extent  to  which  the  legislative  and  judicial  powers 
were  to  be  exercised  ;  this  being  so,  it  renders  any  de- 
cisions which  have  been  come  to  in  that  country  totally 
inapplicable  either  to  England  or  Canada.  In  Sedgwick 
on  Statutory  and  Constitutional  Law,  pp.  150-4 ;  157,  Argu^t 
161-4:  172,  174,  177,  184  and  191,  is  pointed  out  the 
distinctions  between  the  several  Legislatures  of  the  indi- 
vidual States;  and  the  ground  of  distinction  between  the 
legislative  and  judicial  powers. 

The  18th  section  of  the  Union  Act  confers  on  our 
Legislatures  power  as  to  certain  subjects  to  the  same 
extent  as  held  by  the  English  Parliament ;  and  the  only 
authority  the  judiciary  of  each  Province  have  to  act  is, 
to  declare  any  Act  passed  by  the  Legislature,  not  bind- 
ing in  consequence  of  the  Local  Legislature  having  gone 
beyond  the  powers  so  conferred ;  but  there  is  no  such 
separation  of  the  judicial  and  the  legislative  functions 
as  sometimes  appears  in  the  States  of  the  Union. 
Here  nothing  is  shewn  that  would  justify  the  Court  in 
saying  that  the  Legislature  went  beyond  their  powers  in 
passing  the  Act  in  question,  and  the  Court  will  be  guided 
by  the  same  rules  in  construing  a  private,  as  govern 
them  in  construing  a  public  Act. 
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1872.  They  contended  that  the  language  used  in  the  latter 
s — * — '  part  of  the  will  gave  to  the  children  vested  interests — 
though  not  vested  in  possession — subject  to  be  defeated 
however,  by  the  death  of  any  of  them  before  the  death 
of  the  widow.  Here  nothing  was  kept  back  from  the 
Legislature  as  the  will  is  set  forth  at  length  in  the  peti- 
tion to  Parliament,  as  also  the  names  of  all  persons 
interested  under  the  will ;  the  Act,  therefore,  did  not 
deal  with  the  rights  of  any  one  not  known  to  them  ;  and 
Beckford  v.  Wade  (a),  shews  that  infants  will  be  in- 
cluded in,  and  bound  by  the  words  of  a  statute,  if  the 
language  used  is  sufficiently  extended  to  include  them. 

Here,  assuming  the  construction  to  be  that  the  statute 
had  some  effect,  the  Court  might  act  in  a  summary  way 
as  was  done.  Notice  was  given  to  the  infants  by  serving 
the  trustee  :  he  represented  the  infants  in  opposing  the 
petition  to  the  Legislature,  and  he  represents  them  now 
Argument  *n  appealing  from  the  order  pronounced  by  the  Court 
of  Chancery.  Although  the  judiciary  of  the  country 
will  properly  take  notice  of  any  attempt  to  legislate  be- 
yond the  written  Constitution,  and  will  decide  that  such 
attempt  on  the  part  of  the  Legislature  is  of  no  effect ; 
still  the  distinction  is  clear  as  to  the  power  of  the  Legis- 
lature within  its  recognized  limits.  Once  determine  that 
the  Local  Legislature  had  power  to  act  in  the  matter, 
and  the  Court  will  not  inquire  as  to  the  advisability  or 
propriety  of  the  particular  Act. 

The  Constitutional  Act  declares  that  our  constitution 
is  similar  to  that  of  England.  There  can  be  no  doubt 
that  the  English  Parliament  would  have  had  the  power 
of  passing  the  Act  in  question  ;  before  Confederation, 
that  power  was  vested  in  the  Legislature  of  the  then 
Province  of  Canada,  and  being  a  matter  respecting 
property  and  civil  rights  of  a  local  character,  is  not 

(a)  17  Ves.  87. 
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such  as  would  belong  to  the  Dominion  Parliament,  1872. 
and  unless  the  power  to  pass  such  an  Act  is  vested  J^P^T" 

r  m   r  Re  GoedhH 

in  the  Local  Legislature  it  exists  nowhere;  and  although 
it  might  have  been  prudent  to  have  introduced  a 
clause  preventing  the  passing  of  ex  post  facto  acts 
or  the  interference  with  vested  rights,  still,  its  not  being 
there,  affords  no  ground  of  argument  for  saying  that  the 
Legislature  has  not  the  power  to  deal  with  this  matter  in 
the  manner  it  has. 

It  is  contended  by  the  other  side,  that  the  grand- 
children are  not  bound  by  the  Act :  they  not  having  been 
expressly  mentioned  in  it.  The  Interpretation  Act 
however  shews  that  the  Act  must  be  construed  in  the 
manner  we  contend  for;  that  is,  that  the  property  passes 
to  the  parties  named ;  any  other  construction  would  be 
insensible. 


The  proposal  of  the  appellants  is  to  adopt  a  construe-  Argumeat. 
tion  that  will  render  the  Act  perfectly  nugatory,  The 
Court  is  bound  to  construe  it  ut  magis  valeat  quam 
pereat.  The  Court  is  bound  to  adopt  of  two  construc- 
tions that  which  will  accomplish  something,  in  preference 
to  that  which  will  accomplish  nothing.  Did  the  Legis- 
lature intend  that  a  petition  should  not  be  presented, 
that  a  division  should  not  take  place  ?  Surely  the 
reverse;  then  the  Act  must  be  construed  so  as  to  allow 
of  the  partition  and  division. 

As  to  the  domicile,  they  contended  that  the  domicile 
of  the  trustee  would  govern  as  to  that,  and  he  would 
sufficiently  represent  the  persons  interested- therein  to 
warrant  proceedings  being  taken  in  respect  of  it.  The 
argument  of  the  other  side  would  go  to  prove  that  a 
Statute  of  Limitations  could  not  be  passed  where  parties 
outside  the  jurisdiction  were  interested  under  it.  This 
is  clearly  a  civil  right  within  this  Province  which  the 
British  North  America  Act  gave  the  Legislature  the 
48 — VOL.  XIX.  GR. 
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1872.  right  to  deal  with ;  the  Legislature  has  dealt  with  it, 
v    x    '  and  the  Court  is  now  called  upon  to  decide  as  to  the 

Re  Goodhue.  _  L 

constitutionality  of  their  action. 

January 8th,  Draper,  C.  J.  OF  Appeal. — These  three  cases 
1873  '  have  been  twice  argued  ;  once  in  June,  1871,  before 
myself,  the  Chief  Justice  of  Ontario,  Morrison  and 
Wilson,  JJ.,  Moid  at,  V.  C,  and  Gwynne  and  Gait, 
JJ.  The  Court  met  again  in  January,  1872,  for  the 
purpose  of  giving  judgment.  The  Chief  Justice  of 
Ontario  was  then  absent  on  leave  on  account  of  the 
state  of  his  health.  The  other  Judges  who  had  heard 
the  case  stated  the  conclusions  at  which  they  had  arrived, 
and  it  appeared  they  were  equally  divided  in  opinion. 
As  neither  the  Chancellor,  the  Chief  Justice  of  the 
Common  Pleas,  nor  Mr.  Vice  Chancellor  Strong,  had 
heard  the  cause,  it  was,  with  the  assent  of  all  parties 
ordered  that  there  should  be  a  second  argument  on 
Monday,  March  11th.    On  that  day  all  the  Judges  of 

Judgment.  J  .   J  ° 

the  Court  attended,  except  the  Chief  Justice  of  Ontario, 
who  was  absent  for  the  same  cause  as  before.  Counsel 
were  then  heard,  and  the  case  stood  over  for  judgment. 
[Here  His  Lordship  recapitulated  the  facts  as  above  set 
forth.]  The  first  question  arises  on  the  first  reason  of 
appeal  against  the  order  made  upon  the  petition,  viz.,  that 
it  was  beyond  the  power  of  the  Legislature  to  pass  this 
Statute.  If  the  Act  can  be  shewn  to  be  a  dead  letter, 
'the  order  founded  upon  its  validity  falls  lifeless  and  in- 
operative. It  required  an  Act  of  the  Legislature  to  alter 
a  will  after  the  death  of  a  testator,  which  will  was  at 
the  time  of  its  execution  made  in  strict  accordance  with 
the  law  of  the  land,  and  in  exercise  of  his  rights  and 
power  ;  for  it  is  not  questioned  that  he  had  sufficient 
discretion  to  make  a  will,  and  that  he  exercised  his  own 
free  will.  He  was  under  no  legal  incapacity,  and  it 
stands  admitted  that  before  this  Act  was  passed  the 

*  For  the  purpose  of  facilitating  further  proceedings,  this  case  is 
reported  before  several  others  previously  disposed  of. 
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the  will  was  operative,  the  estates  and  interests  created  1872. 
and  given,  vested  in  the  trustees  and  in  the  beneficiaries  v-*~v~*~ 

o         7  t  Re  Goodhue. 

named  ;  and  the  very  deed  by  which  the  children  of  the 
testator  agree  to  defeat,  as  far  as  in  them  lies,  the  ac- 
cumulation directed  by  the  testator,  as  well  as  certain 
contingent  interests  given  by  him  to  his  grandchildren, 
provides  that  it,  the  deed,  shall  be  of  none  effect  unless 
the  Act  desired  is  obtained  from  the  Legislature.  The 
life  estate  of  the  widow  in  the  mansion  and  premises  in 
which  the  testator  resided  rests  on  the  will  alone ;  for 
though  the  Act  confirms  the  indenture  of  26th  Septem- 
ber, 1870,  it  confirms  nothing  else,  and  the  indenture 
does  not  profess  to  deal  with  the  devise  to  her.  And 
further,  I  cannot  refrain  from  remarking,  that  to  every 
owner  of  lands  or  goods  in  the  Province  of  Quebec,  who 
has  a  right  to  alienate  the  same  in  his  lifetime,  is  given 
by  the  Statute  of  14  George  III.,  chapter  83,  section  10, 
the  right  to  devise  or  bequeath  the  same  at  his  or  her 
death  ;  and  that  such  right  was  virtually,  though  not  in  Judgment- 
words,  re-enacted  and  confirmed  by  the  first  statute  of 
Upper  Canada,  which  made  the  law  of  England  the  rule 
for  the  decision  of  all  matters  of  controversy  relative  to 
property  and  civil  rights.  This  right  the  testator  had, 
and  he  exercised  it  in  a  legal  manner. 

The  conduct  of  the  children,  beneficiaries  under  this 
will,  is  not  marked  with  that  deference  and  respect  for 
the  wishes  and  intentions  of  their  deceased  father,  which 
he  most  probably  anticipated  and  relied  upon,  and  but 
for  which  reliance  he  might  have  made  the  disposition  of 
his  property  in  such  form  as  to  ensure  effect  being  given 
to  what  he  might  express. 

He  was  absolute  owner  of  a  large  amount  of  property. 
By  law,  he,  and  he  only,  could  transfer  it,  either  by  his 
acts  while  he  lived,  or  by  his  will  to  take  effect  after  his 
death  ;  by  which  latter  means  he  might  either  fulfil,  or 
disappoint,  or  qualify  the  spem  successions  which  blood 
relationship  or  kindred  might  create. 
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1872.  Now,  whether  by  his  will  or  by  intestacy  (leaving  the 
u«oe«me  disposition,  regulated  by  law,  to  take  effect),  on  his  death, 
the  rights  which  up  to  his  death  the  owner  of  private 
property  had,  are  transferred,  and  any  one  who  preju- 
dices such  rights  or  interferes  with  their  enjoyment,  is 
a  wrong-doer  to  the  transferee,  as  by  similar  acts  he 
would  have  been  to  the  prior  owner  in  his  lifetime. 

These  are  mere  truisms,  but  they  have  their  applica- 
tion to  the  present  case. 

The  testator  intended  that  his  residuary  estate  should 
accumulate  during  the  life  of  the  widow.  He  intended, 
also,  that  the  children  of  any  of  his  children  who  died 
in  the  life-time  of  his  widow  should  take  their  parents' 
share,  and  he  provided  for  both  these  matters  in  lan- 
guage as  clear  as  that  used  by  him  in  making  gifts  to 
his  children.  But  his  intention  evidently  has  met 
judgment,  neither  their  wishes  nor  their  expectations,  and,  there- 
fore, the  deed  of  26th  September,  in  which  there  are  no 
other  considerations  suggested  than  these — because  the 
residuary  estate  exceeds  $300,000,  because  "  it  is  desir- 
able" that  the  children  should  get  their  shares  immedi- 
ately rather  than  that  they  should  wait  for  the  period 
fixed  by  the  testator,  and  because  they  executed  that 
deed  to  secure  to  each  child  such  immediate  possession 
by  an  immediate  division  of  this  large  residue,  they 
mutually  agree  on  a  mode  of  division  which  shall  bind 
them;  and  because  it  was  "  doubtful"  whether  their  ar- 
rangements could  be  legally  assented  to  and  carried  out 
by  the  trustees,  by  reason  of  the  coverture  of  several  of 
the  parties,  and  also  from  the  insufficiency  of  the  powers 
of  the  trustees  under  the  will,  they  agree  to  apply  to 
the  Legislature  to  confirm  their  arrangements,  and  to 
compel  the  trustees  to  carry  them  out  in  place  of  those 
stated  in  the  will ;  in  other  words,  to  abrogate  the  dis- 
posing power  of  the  testator  after  he  had  unequivocally 
exer«ised  it,  and  to  take  away  the  possibility  which  the 
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will  had  created  in  favor  of  grand-children  ;  in  short,  to  1872 
deprive  him  of  powers  which  the  law  had  given  him.        v-~v  ' 

r  r  to  Re  Goodhue 

The  concurrence  of  the  widow  is  really  of  no  impor- 
tance ;  for,  in  fact,  the  deed  does  not  prejudice  any  of 
her  interests  arising  under  the  will ;  on  the  contrary,  it 
seems  designed  to  secure  them  to  the  fullest  extent.  The 
promoters  of  the  Act  only  sought  to  have  their  interest 
given  to  them  in  possession. 

The  Legislature  have  passed  such  an  Act  as  the  parties 
applying  desired.  They  have,  in  effect,  altered  the  tes- 
tator's will — not  to  supply  a  defect,  which  rendered  it 
difficult  or  impossible  for  his  trustees  to  carry  his  inten- 
tions into  effect,  but — to  substitute  an  intention  contrary 
to  what  he  has  expressed,  by  rendering  the  accumulation 
impossible,  and  making  the  division  immediate  which  he 
directed  should  await  the  death  of  his  widow. 


Judgment 


It  would  be  indecorous  to  express  what  it  would  be 
fitting  for  a  Court  to  express,  if  such  changes  had  been 
procured  in  the  testator's  lifetime,  by  or  through  any 
fraud  or  imposition  upon  him.  It  is  now,  if  a  valid 
Act,  the  Act  of  the  highest  authority — an  Act  of  our 
Legislature,  which  has  received  the  assent  of  the  head 
of  the  Local  Executive  on  behalf  of  the  Governor  Gen- 
eral. It  cannot,  however,  be  disrespectful  to  quote  the 
language  of  Lord  Tenterden  :  "  It  is  said,  the  last  will 
of  a  party  is  to  be  favorably  construed,  because  the 
testator  is  inops  consilii.  That  we  cannot  say  of  the 
Legislature ;  but  we  may  say  that  it  is  i  magnas  inter 
opes  inops''  "  (a). 

No  English  authority  has  been  cited,  nor  do  I  think 
there  is  any,  which  would  warrant  our  denying  the 
power  to  pass  such  an  Act.    There  may  be  cases  in 


(a)  Surtees  v.  Ellison,  9  B.  &  C.  751. 
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1872.  which  the  decisions  look  in  the  direction  of  neutralizing 
'  the  enactment  by  construction,  or  in  which  a  lone;  series 

Goodhue.  J  ■  ° 

of  decisions  have,  as  it  were,  fined  away  the  force  of  the 
language  used,  so  as  apparently  to  disappoint  the  inten- 
tion of  its  framers  ;  but  they  do  not  apply  here. 

Among  the  classes  of  subjects  with  regard  to  which 
exclusive  power  is  given  to  the  Provincial  Legislatures 
to  make  laws,  we  find  u  property  and  civil  rights  in  the 
Province,"  and  "  generally  all  matters  of  a  merely  local 
or  private  nature  in  the  Provinces."  I  cannot  say  that 
the  present  is  not  a  matter  belonging  to  one  or  other  of 
these  classes. 


Nor  do  I  think  that  we  can  derive  any  help  from 
American  authorities,  though  there  is  much  to  be  found 
full  of  valuable  suggestion  to  those  who  wield  the  Legis- 
lative power.  For,  as  in  England,  it  is  a  settled  princi- 
judgment.  tnat  tne  Legislature  is  the  supreme  power,  so  in  this 
Province,  I  apprehend  that  within  the  limits  marked  out 
by  the  authority  which  gave  us  our  present  Constitution, 
the  Legislature  is  the  supreme  power.  It  is  on  this 
principle  that  private  Acts  of  Parliament  are  upheld  as 
common  modesof  assurance, beingfoundedupon  the  actual 
or  implied  assent  of  those  whose  interests  are  affected. 

But  this  power  of  binding  private  rights  by  Acts  of 
Parliament  is,  as  Sir  W.  Blackstone  suggests,  to  be  used 
with  due  caution  and  upon  special  necessity :  as  to  cure 
defects  arising  from  the  ingenuity  or  the  blindness  of 
conveyancers,  or  from  the  strictness  of  family  settlements, 
or  in  settling  an  estate,  as  where  the  tenant  of  the  estate 
is  abridged  of  some  reasonable  power  or  to  secure  the  estate 
against  the  claims  of  infants,  or  other  persons  under  legal 
disabilities.  In  these  or  the  like  cases  "  the  transcend- 
ent power  of  Parliament  is  called  in  to  cut  the  Gordian 
knot."  The  restoration  of  Charles II.  gave  rise  to  a  good 
deal  of  this  private  legislation,  and  at  the  close  of  the  session 
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(13  Ch,  II,  1661)  His  Majesty  observed  on  the  unusual  1872 
number  of  private  bills,  'f  But  I  pray  you  let  this  be  done 

1  7  ■  Re  Gcodhue. 

very  rarely  hereafter.  The  good  old  rules  of  the  law 
are  the  best  security.  And  let  not  men  have  too  much 
cause  to  fear  that  the  settlements  that  they  make  of  their 
estates  shall  be  too  easily  unsettled  when  they  are  dead, 
by  the  power  of  Parliaments."* 

"  As  to  what  has  been  said  as  to  a  law  not  binding  if 
it  be  contrary  to  reason,  that  can  receive  no  countenance 
from  any  Court  of  Justice  whatever.  A  Court  of  Justice 
cannot  set  itself  above  the  Legislature.  It  must  suppose 
that  what  the  Legislature  has  enacted  is  reasonable  ;  and 
all,  therefore,  that  we  can  do,  is  to  try  to  find  out  what 
the  Legislature  intended.  If  a  literal  translation  or 
construction  of  the  words  would  lead  to  an  injustice  or 
absurdity,  another  construction  possibly  might  be  put  on 
them,  but  still  it  is  a  question  of  construction,  and  there 
is  no  power  of  dispensation  from  the  words  used."  (a)  judgment 

Mr.SedgwicJc,in  hislearned  and  admirable  treatise  upon 
Statutory  and  Constitutional  Law,  argues,  and  I  think 
unanswerably,  that  the  Judiciary  have  no  right  whatever 
to  set  aside,  to  arrest,  or  nullify  a  law  passed  in  relation 
to  a  subject  within  the  scope  of  legislative  authority,  on 
the  ground  that  it  conflicts  with  their  notions  of  natural 
right,  abstract  justice,  or  sound  morality."  (b) 

Again,  Chancellor  Kent  (c)  mt  Where  it  is  said  that  a 
Statute  is  contrary  to  natural  equity  or  reason,  or  repug- 
nant, or  impossible  to  be  performed,  the  cases  are  under- 
stood to  mean  that  the  Court  is  to  give  them  a  reasonable 
construction.  They  will  not,  out  of  respect  and  duty  to 
the  lawgiver,  presume  that  every  unjust  or  absurd  conse- 
quence was  within  the  contemplation  of  the  law  ;  but  if 


(a)  Per  Lord  Campbell,  in  Logan  v.  Burslem,  4  Moo.  P.O.  C.  p.  296_ 
(6)  P.  187.  (c)  1  Com.  408. 

*  Pari.  Hist.,  vol.  iv.  p.  247. 
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1872.  it  should  happen  to  be  too  palpable  to  meet  with  but  one 
construction,  there  is  no  doubt  in  the  English  Law  of  the 
binding  efficacy  of  the  Statute." 


Re  Goodhue. 


A  late  British  writer  has  remarked,  it  may  be  argued, 
that  a  second  Chamber  is  considered  a  valuable  element 
in  the  Constitution,  (in  the  mother  country),  and  that  as 
to  its  importance  he  makes  no  dispute.  "  On  the  prin- 
ciple of  a  division  of  labour  it  is  wanted  for  the  despatch 
of  business,  and  it  is  also  required  for  the  interposition  of 
discussion  and  delay  between  the  hasty  introduction  of 
bills*  and  the  final  act  of  legislation." 

In  regard  to  the  absence  of  a  second  chamber,  it  may 
be  further  observed,  so  far  at  least  as  estate  or  private 
bills  are  concerned,  that  as  such  bills  involve  ordinarily 
no  mere  party  political  considerations,  all  those  whose 
interests  are  or  may  be  touched  have  a  right,  in  the  first 
judgment,  place,  to  expect  a  careful  examination  of  their  contents 
on  the  part  of  the  Provincial  Executive — and  a  withhold- 
ing of  the  Royal  assent  if  it  is  found  that  the  promoters 
of  the  bill  are  seeking  advantages  at  the  expense  of  others 
whose  interests  are  as  well  grounded  as  their  own.  And 
further,  if  from  oversight  or  any  other  cause,  provisions 
should  be  inserted  of  an  objectionable  character,  such  as 
the  deprivation  of  innocent  parties  of  actual  or  even 
possible  interests,  by  retroactive  legislation,  such  bills 
are  still  subject  to  the  consideration  of  the  Governor 
General  who,  as  the  representative  of  the  Sovereign,  is 
entrusted  with  authority, — to  which  a  corresponding  duty 
attaches, — to  disallow  any  law  contrary  to  reason  or  to 
natural  justice  and  equity.  So  that,  while  our  legislation 
must  unavoidably  originate  in  the  single  chamber,  and 
can  only  be  openly  discussed  there,  and  once  adopted 
there  cannot  be  revised  or  amended  by  any  other  author- 
ity, it  does  not  become  law  until  the  Lieutenant  Governor 
announces  his  assent,  after  which  it  is  subject  to  disal- 
lowance by  the  Governor  General. 
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I  think  nothing  is  to  be  gained  by  a  theoretical  dis-  1872. 
tinction  which  has  been  suggested  between  the  authority  j^J£JJ^e 
of  the  Legislature  to  pass  laws  upon  certain  subjects, 
and  the  right  to  exercise  that  power  as  they  may  deem 
fitting.  Whether  it  be  called  a  power  or  a  right,  it 
comes  to  the  same  thing  ;  since  though  our  Legislature 
is  limited  by  the  constitutional  Act  to  certain  defined 
subjects,  the  Act  imposes  no  limit  to  the  exercise  of  the 
power  on  those  subjects.  It  does  provide  checks,  for  the 
Lieutenant  Governor  may  withhold  the  necessary  assent 
or  the  Governor  General  may  disallow  Acts  to  which  his 
subordinate  has  assented ;  but  if  these  powers  are  not 
exercised,  however  self-evident  to  other  minds  the  pro- 
priety or  duty  of  such  exercise,  and  if  the  new  law  be 
within  the  class  of  subjects  committed  to  the  Provincial 
Legislature,  I  know  of  no  authority  in  Provincial  tribu- 
nals to  refuse  to  give  it  effect,  applying  to  its  language 
the  same  rules  of  construction  that  are  applicable  to  any 
other  Statute  passed  by  competent  authority.  J  udgment 


It  was  observed  during  the  argument  that  although  the 
Imperial  Parliament  possessed  an  entire  supremacy  in 
making  laws,  still  that  exalted  authority  could  pass  no  law 
which  was  contrary  to  natural  justice.  There  are  dicta, 
no  doubt,  which  apparently  sustain  that  proposition,  as 
that  of  CoJue,  in  Dr.  Bonhams  case;  of  Hobart,  C.  J.,  in 
Day  v.  Savage  ;  and  the  remarks  of  Holt,  C.  J.,  in  The 
City  of  London  v.  Wood.  Sir  William  BlacJcstone, 
however,  puts  this  construction  upon  them  :  "If  the  Par- 
liament will  positively  enact  a  thing  to  be  done  which  is 
unreasonable,  I  know  of  no  power  in  the  ordinary  forms 
of  the  constitution  that  is  vested  with  authority  to  control 
it,  and  the  examples  usually  alleged  in  support  of  this 
sense  of  the  rule,  do  none  of  them  prove  that  where  the 
main  object  of  a  statute  is  unreasonable,  the  Judges  are 
at  liberty  to  reject  it  for  that  reason,  for  that  were  to 
assert  the  judicial  power  above  that  of  the  Legislature." 
The  spirit  of  this  passage  applies  to  the  present  question. 

49 — 'VOL.  XIX.  GR. 
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1872.  Very  recently  in  the  case  of  Phillips  v.  Eyre  (a), 
v^v^*k-  Mr.  Justice  Willes  says:  "A  confirmed  Act  of  the 

Re  Goodhue.  J  . 

Legislature  lawfully  constituted,  whether  in  a  settled  or 
conquered  colony,  has,  as  to  matters  within  its  compe- 
tence and  the  limits  of  its  jurisdiction,  the  operation 
and  force  of  sovereign  legislation,  though  subject  to  be 
controlled  by  the  Imperial  Parliament"  (b). 

Again,  in  Smith  v.  Brown  (c),  Blackburn,  J., 
observes :  "  My  doubt,  however,  has  been  whether  the 
words  used  by  the  Legislature  were  not  such  as  to  shew 
that  the  Legislature  have  enacted,  in  a  way  that  I  think 
rash  and  careless,  but  still  have  so  enacted."  I  refer 
also  to  Lord  Tenterden's  remarks,  in  Doe  v.  Brand- 
ling (d). 

Conceding  to  the  fullest  extent  that  the  powers  of  the 
Legislature  of  Ontario  are  defined  and  limited  by  the 
judgment.  British  North  America  Act  of  1867,  I  conceive  that 
within  those  limitations,  Acts  passed  in  the  mode 
described  by  that  Statute  are  as  to  the  Courts  and 
people  of  this  Province  supreme.  This  Act  is  within 
its  defined  powers,  for  it  is  of  a  local  and  personal 
nature,  and  relates  to  property  and  civil  rights. 

We  come  secondly  to  the  construction  and  effect 
of  the  Act. 

It  begins  by  reciting  a  petition  in  which  the  widow  of 
the  testator,  his  six  children  (being  a  son  and  five 
daughters),  together  with  the  husbands  of  the  daugh- 
ters and  the  son's  wife  join.  In  the  petition  the  will  is 
set  out  at  length.  The  petition  goes  on  to  state  that 
after  payment  of  the  legacies  and  due  provision  made 

(a)  L.  R.  6  Q.  B.,  p.  20. 

(b)  See  Mr.  Justice  Boothby's  case,  in  2  Todd's  Parly.  Government, 
at  p.  762. 

(c)  L.  R.  6  Q.  B.  729.  (d)  7  B.  &  C.  660. 
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for  payment  of  the  annuities,  taxes,  and  premiums  of  1872. 
insurance,  and  the  purposes  relative  to  the  six  inden-  R"7Goodhue 
tures,  the  residuary  estate  amounts  to  more  than 
$300,000 ;  that  it  is  desirable  that  the  children  should 
respectively  enter  into  the  possession  and  enjoyment 
of  their  respective  e'shares,  and  that  this  should  not  be 
postponed  until  the  decease  of  the  testator's  widow. 
That  to  secure  to  each  of  the  children  the  immediate 
possession  and  enjoyment  of  their  respective  shares  in 
the  residuary  estate,  exclusive  of  their  said  reversionary 
interest  in  the  lands  specifically  devised  for  life,  and  of 
the  sums  to  be  retained  by  the  trustees,  the  petitioners 
had  entered  into  a  deed  dated  26th  September,  1870. 
A  copy  of  that  deed  is  set  out  in  the  schedule  to  the 
Act,  and  the  prayer  of  the  petition  is,  that  an  Act  may 
be  passed  to  confirm  the  indenture  and  the  several  pro- 
visions thereof,  and  to  effectuate  the  same.  / 

The  indenture  recites  the  death  of  the  testator,  and  Judgment, 
his  will  as  above  stated ;  that  it  is  desirable  that  the 
testator's  children  should  respectively  enter  into  the  pos- 
session and  enjoyment  of  their  shares,  and  that  they 
have  agreed  to  enter  into  and  execute  the  indentures 
"  in  order  to  secure  to  each  of  the  children  of  the  said 
testator  the  immediate  possession  and  enjoyment  of  their 
respective  shares  of  the  said  residuary  estate,"  and  they 
mutually  covenant,  (1)  to  set  apart  a  sum  to  secure  the 
widow's  annuity,  (2)  a  sum  to  secure  the  annuity  to  the 
testator's  brother's  widow,  (3)  another  sum  to  secure  the 
payment  of  the  taxes  and  insurance,  (4)  a  sum  to  secure 
the  provision  in  the  will  as  to  the  six  indentures,  (5) 
that  the  residue  of  the  estate  shall  be  divided  into  six 
separate  shares,  settling  a  method  to  be  pursued  for  this 
purpose,  (6)  that  when  the  several  allotments  have  been 
determined,  the  respective  shares  shall  be  duly  conveyed 
and  transferred  unto  each  of  the  six  children,  their 
heirs,  &c,  (7)  that  a  similar  division  of  the  sums 
reserved  shall  be  made  as  soon  as  the  objects  of  the 
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1872.  reservation  have  been  attained;  and  (8)  " inasmuch  as 
v    *    '  it  is  doubtful   whether  the  hereinbefore-agreed-upon 
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arrangements  for  the  settlement  and  distribution  by  the 
said  widow  and  children  of  the  said  estate  of  the  tes- 
tator, can  be  legally  assented  to  or  carried  into  effect  by 
reason  of  the  coverture  of  several  of  the  said  parties 
hereto,  and  also  from  the  insufficiency  of  the  powers  of 
the  said  trustees  under  the  said  will,"  they  agreed  to 
apply  to  the  Legislature  of  this  Province  "  for  an  Act 
to  confirm  these  presents  and  for  such  power  as  may  be 
incidental  thereto  or  necessary  in  the  premises,  or  for 
such  Act  in  the  premises  of  such  a  nature  and  containing 
such  clauses,  provisions,  and  conditions  as  to  the  Legis- 
lature.may  seem  meet."  Provided  that  the  indenture 
should  have  no  effect  until  such  an  Act  is  obtained. 


Upon  this  petition,  and  with  the  will  and  indenture 
thus  before  them,  the  Legislature  passed  this  Act.  By 
the  first  clause  it  is  enacted  "  the  said  indenture  of 
26th  September,  A.D.  1870,  in  the  schedule  to  this  Act 
set  forth,  and  marked  A,  is  hereby  confirmed  and 
declared  to  be  valid,  and  the  said  trustees  of  the  estate 
of  the  said  (the  testator),  are  hereby  authorized  and 
required  to  carry  into  effect  the  several  provisions 
thereof,  and  in  so  doing  are  hereby  saved  harmless  and 
indemnified  in  the  premises."  The  third  clause  autho- 
rizes a  summary  application  to  the  Court  of  Chancery 
"in  respect  of  any  matter  for  carrying  into  effect  the 
provisions  of  the  said  indenture  connected  with  the 
management  of  the  trusts  of  the  said  will,  or  in  the  dis- 
position of  the  proceeds  of  the  said  trust  estate  or  of 
any  part  thereof."  The  Act  however  contains  no  clause 
saving  any  rights,  though,  as  Mr.  Cruise  says  (a),  such 
a  clause  is  usually  inserted  in  a  private  Act. 

I  understand  the  appellants'  contention  to  be,  that  the 
deed  is  framed  upon  an  assumption  that  the  testator's 


(a)  Vol.  5,  sec.  43. 
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children  take  under  the  will  an  estate  vested  in  interest,  1872. 


and  that  nothing  but  the  distribution  is  postponed  until^7^^e 
the  death  of  the  widow.  And  this  contention  is  (partly 
at  least)  founded  on  the  absence  of  any  indication  in 
the  deed  of  doubt,  that  the  testator's  children  who 
survived  him  took  a  vested  interest  at  his  death.  I 
should  agree  that  this  assumption  is  warranted  by  the 
deed,  if  there  were  added  to  it,  that  it  was  subject  to  be 
divested  upon  the  contingency  of  the  death  of  any  one 
or  more  of  the  children  in  the  lifetime  of  the  testator's 
widow :  a  contingency  which,  with  the  consequence 
annexed  in  the  will  to  its  happening,  could  not  possibly 
have  escaped  the  notice  of  any  reader  of  ordinary  intel- 
ligence. And  when  the  framers  of  the  deed  used  the 
phrase,  "  the  respective  shares  of  the  children,"  con- 
nected with  their  desire  to  obtain  immediate  possession, 
and  not  to  defer  it  until  the  death  of  the  widow,  there 
is  no  reasonable  doubt  that  they  included  all  the  children 
who  survived  the  testator,  and  were  living  at  the  date  of  Judgment, 
the  deed.  At  the  same  time,  the  clearly  expressed 
desire  to  have  an  immediate  distribution,  instead  of 
awaiting  the  widow's  death,  leads  to  the  conclusion  that 
they  understood  that  there  was  a  contingency,  which, 
if  it  happened,  would  destroy  or  divest  the  interest  they 
supposed  they  did  take  during  the  life  of  the  widow. 
Still  their  agreement  and  petition  asked  only  that  which 
the  will  would  have  given,  if  the  widow  had  died  before 
its  date. 

It  is  further  argued  that  both  the  deed  and  the  peti- 
tion were  founded  on  a  mistake;  that  the  testator's 
children  took  nothing  under  the  will  until  the  contin- 
gency of  the  widow's  death  happened ;  that  the  state- 
ment in  the  deed  and  petition  to  the  effect,  "that  the 
shares  of  the  testator's  children  in  the  residuary  estate 
are  considerable,"  is  untrue;  and  that  the  petition  does 
not  ask  for  more  than  the  confirmation  of  the  deed,  and 
that  the  Act  gives  no  more.   That  the  Act  vests  nothing 
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v    *    J  a  false  assumption,  and  the  Act  cannot  make  that 
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assumption  true.    That  the  whole  object  of  the  deed 
and  the  effect  of  the  Act  in  making  it  valid,  was  tov 
remove  the  difficulty  arising  from  the  coverture  of 
several  of  the  parties  to  the  deed,  and  from  the  insuffi- 
ciency of  the  powers  given  to  the  trustees  to  enable 
ihem  to  transfer  the  estate  to  the  parties  assuming  to  be 
entitled,  sooner  than  was  permitted  by  the  will.  In 
other  words,  that  the  conveyancer  who  framed  the  deed 
of  26th  September,  1870,  made  a  mistake  in  stating 
the  objects  and  purpose  of  the  parties,  in  consequence 
of  the  false  assumption  of  the  interests  of  the  children 
under  the  will,  and  the  Act  has  no  other  effect  than  to 
make  the  deed  (whatever  may  be  its  proper  legal  con- 
struction) a  binding  and  valid  instrument  as  to  the 
parties  to  it  who  were  under  coverture,  and  to  enable 
the  trustees  to  convey  the  vested  estate  to  the  parties 
judgment,  thereto.    And  that  as  this  deed  and  Act  would  destroy 
the  possible  interests  of  the  grandchildren  if  effectual, 
the  deed  is  not  made  valid  against  the  grandchildren 
because   they  were  not   parties   to  it,  nor  the  Act 
because  they  are  not  mentioned  in  it  as  coming  within 
its  operation  ;  although  it  should  not  be  forgotten  that 
there  is  no  saving  clause  to  protect  their  contingent 
interests. 

Upon  the  absence  of  a  saving  clause  I  must  refer  to 
the  case  of  Stowell  v.  Lord  Grouch  (a),  where  remarking 
on  the  Statute  of  Fines  (b)  it  is  said :  Forasmuch  as  the 
Legislature  had  made  the  provision  general,  viz.,  "  that 
the  fine  shall  be  a  final  end,  and  shall  conclude  as  well 
privies  and  strangers  :  if  the  Act  had  stopped  there  it 
would  have  bound  as  well  infants,  feme  coverts,  and  the 
others  named  in  the  exception  as  people  of  full  age." 
In  that  Act,  besides  the  exception,  there  was  also  a 


(a)  Plowd.  369. 


(6)  4  H.  7,  cb.  24. 
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saving  clause.    Here  the  Statute  makes  the  deed  valid  1872. 
without  exception  or  saving  clause. 
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It  must  be  borne  in  mind  that  we  are  not  now  con- 
sidering the  power  of  the  Legislature,  but  the  effect  of 
what  the  Legislature  has  done,  and  the  construction  of 
the  deed  which  they  have  declared  valid,  and  have  con- 
firmed. 


There  is  no  intermediate  life  or  other  interest  inter- 
posed between'the  death  of  the  testator  and  the  period 
of  distribution  of  the  residue :  the  gift  was  to  all  his 
children,  though  the  transfer  was  deferred  until  his 
widow's  death.  I  stated,  at  the  time  the  second  argu- 
ment was  directed,  my  opinion  that  the  words^giving 
the  residue  of  the  estate  not  otherwise  disposed  of  "  in 
trust  for  all  the  testator's  children  who  should  be  living 
at  the  death  of  his  wife,"  was  in  effect  an  absolute  gift, 
though  there  was  a  contingency  which  might  defeat  lt«.  Judgment 
I  will  not  now  uselessly  take  up  time  in  explaining  the 
grounds  on  which  I  adopted  that  conclusion,  nor  ex- 
amine the  arguments  with  which  Mr.  Cameron  vigor- 
ously supports  it.  I  have  gone  through  the  numerous 
cases  cited  on  both  sides,  as  wTell  as  some  that  were  not 
cited,  and  have  arrived  at  the  result  that  I  cannot  main- 
tain my  first  opinion,  but  that  the  testator's  children 
took  only  contingent  interests,  while  I  am  still  some- 
what unsettled  by  the  case  of  PelVs  Trusts  (a),  which 
brought  me  to  my  first  conclusion.  See  also  Penny  v. 
Clarke  (b),  which  sustains  my  present  view.  To  para- 
phrase the  language  of  Sir  William  G-rant,  in  Skey  v. 
Barnes  (c),  the  surviving  the  widow  was  "  part  of  the 
description  of  the  legatees,  among  whom  the  division 
was  to  be  made  ;"  only  those  who  survived  her  were  en- 
titled to  receive  a  share.    Martin  v.  Holgate  (d)  is  also 


(a)  8  Jur.  N.  S.  207. 
(c)  3  Mer.  at  p.  342. 


(b)  6  Jur.  N.  S.  307. 
(<?)  L.R.  1  H.  of  L.  175. 
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v^y~—'  were  contingent.    The  six  indentures  referred  to  in  the 
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will  and  deed  were  apparently  intended  to  give  an  inter- 
mediate support  and  aid  to  the  six  children  during  the 
widow's  life,  and,  having  made  that  provision,  the  testator 
directed  an  accumulation  of  the  residuary  estate  until 
her  death  consistent  with  the  first  declared  trust  in  the 
will,  that  is,  for  conversion  and  collection,  and  for  the 
investment  of  the  proceeds. 

The  deed  is  next  to  be  considered  which  recites  the 
will,  and  that,  after  payment  of  the  two  legacies  of 
$2,500  each  and  providing  for  the  payment  of  the  an- 
nuities and  other  specific  charges,  and  for  making  good 
any  lo^s  that  might  arise  in  the  widow's  lifetime  in  re- 
gard to  the  moneys  mentioned  in  the  six  indentures  of 
the  8th  of  December,  1869 ;  and  that  "  the  residuary 
estate  is  of  large  value,  amounting  to  more  than  $300, 
judgment  000,  and  the  respective  shares  of  the  testator's  said 
children  are  considerable,  and  it  is  desirable  that  they 
should  respectively  enter  into  the  possession  and  enjoy- 
ment of  the  same,  and  that  this  should  not  be'postponed 
until  the  decease  of  the  said  widowT  of  the  testator," 
and  that  the  several  parties  to  the  indenture  have  agreed 
to  execute  it  "  in  order  to  secure  to  each  of  the  chil- 
dren of  the  testator  the  immediate  possession  and  bene- 
ficial enjoyment  of  their  respective  shares  in  the  re- 
siduary estate,"  exclusive  of  their  reversionary  interests 
in  certain  lands  specifically  devised  for  life  to  testator's 
widow  and  sister-in-law,  and  of  certain  sums  to  be  re- 
tained by  the  trustees  (1)  to  secure  payment  of  the  an- 
nuity to  the  widow  ;  (2)  to  secure  the  annuity  to  testator's 
sister-in-law  ;  (3)  to  pay  the  taxes  and  insurance  in 
respect  of  the  mansion-house  ;  (4)  to  provide  against 
loss  in  respect  of  the  six  indentures  ;  and  they  covenant 
with  each  other  and  their  respective  heirs,  &c,  that 
certain  sums,  part  of  the  trust  estate,  shall  be  set  aside 
and  be  held  by  the  trustees  for  those  purposes,  and  the. 
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residue  of  the  estate  shall  be  divided  into  six  shares  1872. 
specifying  how  such  division  shall  be  made,  and  that  ^"7*  ' 
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one  share  shall  be  allotted  (providing  how,  if  any  differ- 
ence arises  between  them) ;  and,  after  such  division  and 
allotment,  the  respective  shares  shall  be  conveyed  and 
transferred  to  each  of  the  children  in  severalty,  provid- 
ing as  the  will  provides  that  the  share  allotted  to  each 
daughter  shall  be  free  from  the  control  of  a  present  or 
future  husband.  They  make  a  similar  provision  for 
allotment,  division,  and  transfer,  as  to  all  or  any  of  the 
sums  which  the  trustees  were  to  retain  as  above  stated, 
as  the  occasion  arises,  and  then  comes  paragraph  No.  8  : 
"  Inasmuch  as  it  is  doubtful  whether  the  hereinbefore- 
agreed-upon  arrangements  for  the  settlement  and  dis- 
tribution, by  the  said  widow  and  children  of  the  said  estate 
of  the  said  testator,  can  be  legally  assented  to  or  carried 
into  effect  by  the  said  trustees  by  reason  of  the  coverture 
of  the  said  parties  hereto,  and  also  the  insufficiency  of  the 
powers  of  the  trustees  under  the  said  will,  it  is  hereby  Judgment, 
further  agreed  that  an  application  shall  be  made  to  the 
Legislature  of  the  Province  of  Ontario  for  an  Act  to 
confirm  these  presents,  and  for  such  power  as  may  be 
incidental  thereto  or  necessary  in  the  premises,  or  for 
such  Act  in  the  premises  of  such  a  nature  and  contain- 
ing such  clauses,  provisions  and  conditions  as  to  the 
Legislature  may  seem  meet."  The  whole  is  subject  to 
a  proviso  that  the  indenture  shall  be  of  no  effect  unless 
such  an  Act  can  be  obtained. 

I  think  it  quite  probable  that  the  parties  to  this  deed 
did  suppose  that,  subject  to  the  legacies  and  other  special 
dispositions  contained  in  the  will,  the  testator's  six  chil- 
dren had  a  vested  interest  in  this  residuary  estate.  I  have 
understood  they  had  the  advice  of  eminent  counsel  to  that 
effect ;  and,  I  have  already  said,  I  was  of  that  opinion 
until  after  the  second  argument.  In  the  Legislature  at 
the  time  this  Act  was  passed,  there  were  many  members 
of  the  legal  profession,  some  of  them  of  high  standing 
50 — VOL.  XIX.  q.  r.  - 
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1872.   and  reputation,  and  I  have  not  heard  that  any  one  of 
them  noticed  that  the  framers  of  the  bill  had  treated 
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the  gift  of  the  residue  as  being  or  conferring  a  vested 
interest,  and  not  an  interest  contingent  on  surviving  the 
widow.  If  such  was  the  view  adopted  or  assumed  with- 
out reflection,  all  that  was  wanted  to  fulfil  the  desire  of 
the  six  children  was,  in  some  form  to  annul  the  direc- 
tion in  the  will,  that  the  residue  of  the  estate  not  other- 
wise charged  or  disposed  of  should  be  accumulated  as 
long  as  the  widow  lived.  An  Act  declaring  that  the 
contemplated  division  should  be  made  without  delay, 
with  a  saving  as  to  the  widow's  estate  and  interest  under 
the  will,  and  saving  all  other  interests  given  or  provided 
for  by  the  will  in  such  of  the  testator's  lands  and  property 
as  were  not  intended  by  the  will  to  form  part  of  the  resi- 
duary estate, and  were  to  be  secured  or  providedfor  under 
the  indenture,  would  substantially  have  met  and  fulfilled 
the  prayer  of  the  petition. 


Judgment. 


Taking  the  indenture  as  a  whole,  I  have  no  doubt 
that  the  leading  object  of  the  parties  thereto  was  that 
an  immediate  division  of  the  $300,000  or  upwards, 
called  the  residue,  should  be  made.  The  children  who 
survived  the  widow  would,  under  the  will,  take  abso- 
lutely, and  if  all  of  them  survived  her,  none  of  the 
grandchildren  would  take  anything.  The  real  obstacle 
to  the  immediate  possession  of  the  children  is  the  posi- 
tive direction  in  the  will  that  the  trustees  should  invest 
and  accumulate  the  residue  not  otherwise  disposed  of  by 
the  will  during  the  widow's  life,  and  they  desired  to 
substitute  immediate  possession  for  an  accumulation 
during  that  uncertain  period.  This  was  their  motive  for 
entering  into  the  indenture,  and  the  fifth  paragraph  of 
it,  I  think,  conclusively  shews  this  by  providing  for  andby 
directing  the  immediate  division  of  "  the  trust  estate  " 
into  six  shares,  one  of  which  should  be  allotted  to  each 
of  the  children.  The  two  following  paragraphs,  as  well 
as  the  first  four,  are  ancillary  or  subordinate  to  the  in- 
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tention  to  secure  immediate  possession  and  enjoyment.  1872. 
I  do  not  think  that  intention  was  founded  upon,  or  was  ^T^CT' 
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meant  to  be  limited  by,  any  consideration  whether  the 
gift  to  them,  as  expressed  in  the  will,  was  vested  in  in- 
terest liable  to  be  divested  or  was  contingent.  The 
eighth  paragraph  contains  a  recital  to  the  effect  that,  as 
some  of  the  parties  are  femes  covertes,  they  cannot 
confer  valid  authority  on  the  trustees,  nor  legally  bind 
themselves  ;  and  further,  that  the  powers  of  the  trustees 
derived  from  the  will  are  insufficient  to  carry  the  inten- 
tion of  the  parties  into  effect,  and  an  agreement  to 
apply  to  the  Provincial  Legislature  for  an  Act  a  to 
confirm  these  presents,  or  for  such  power  as  may  be  in- 
cidental thereto  or  necessary  in  the  premises,  or  for 
such  an  Act  in  the  premises  of  such  a  nature  and  con- 
taining such  clauses,  provisions  and  conditions  as  to  the 
Legislature  may  seem  meet. 

They  did  petition,  and  an  Act  was  passed,  reciting  judgment, 
the  petition  that  an  Act  might  be  passed  "in  order  to 
confirm  the  said  indenture,  and  the  several  provisions 
thereof,  and  to  effectuate  the  same ;  that  it  was  expe- 
dient to  grant  the  prayer  of  the  said  petitioners,"  and 
enacting  that  the  indenture  in  the  schedule  to  the  Act 
set  forth  was  "  confirmed  and  declared  to  be  valid," 
and  the  trustees  "  are  hereby  authorized  and  required 
to  carry  into  effect  the  several  provisions  thereof,  and, 
in  so  doing,  are  hereby  saved  harmless  and  indemnified 
in  the  premises." 

On  behalf  of  the  appellants,  it  is  insisted  that  the 
petitioners  took  for  granted  that  the  interests  of  the 
testator's  children  under  the  will  are  vested,  though 
they  were  not  entitled  to  immediate  possession,  and 
that  all  they  asked  for  was,  to  grant  them  such  imme- 
diate possession  and  a  corresponding  transfer  from  the 
trustees,  and  to  have  a  confirmation  of  their  deed,  by  a 
removal  of  the  doubts  expressed  in  the  introductory 
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fjrj*-'  some  of  the  parties  to  covenant,  and  as  to  the  power  of 
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the  trustees.  It  was  further  argued  that  the  Act  has 
no  other  effect  than  to  remove  these  doubts,  because  for 
any  other  purpose  the  parties  considered  the  deed  itself 
was  sufficient.  The  object  of  the  contention,  if  I  under- 
stand it  rightly,  was  to  establish  that  the  Act  and 
deed  together  had,  and  on  the  true  construction  were 
meant  to  have,  no  effect  except  upon  vested  interests, 
and  therefore,  if  no  vested  interests  were  created  by  the 
will,  the  six  children  were  left  in  the  same  position  as  if 
neither  deed  nor  Act  existed. 


Waiving  any  question  as  to  the  correctness  of  the 
assumption  regarding  vested  interests,  I  have  not  been 
able  to  satisfy  myself,  that,  whether  the  interests  were 
vested  or  contingent,  makes  any  real  difference  as  to  the 
question  before  us ;  if  the  former,  the  death  of  any  of 
judgment,  the  children,  living  the  widow,  divested  that  interest ;  if 
the  latter,  the  child  so  dying  never  acquired  any  in- 
terest. The  one  event,  death  in  the  lifetime  of  the 
widow,  destroyed  all  possibility  of  beneficial  enjoyment, 
while,  if  the  widow  died  leaving  all  the  children  her 
surviving,  each  of  them  became  absolutely  entitled  to 
an  equal  share  The  mistake  in  law  as  to  vested  in- 
terest would  not  affect  the  right  of  any  child  who  sur- 
vived the  widow.  Moreover,  if  neither  of  the  daughters 
of  the  testator  had  been  under  the  disability  caused  by 
marriage,  or  any  other  disability,  and  had  executed  the 
indenture,  the  object  of  the  parties  to  it,  viz.,  the  enter- 
ing into  immediate  possession  and  enjoyment  without 
waiting  for  the  event,  which  by  the  will  was  a  condition 
precedent,  would  have  been  equally  unattainable  without 
the  Act,  or  some  Act  of  the  Legislature. 

It  is  argued,  the  children  have  got  all  they  asked  for, 
although  they  have  not  got  secured  to  them  "  the  imme- 
diate possession  and  enjoyment  of  their  respective 
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shares  of  the  residuary  estate,''  exclusive  of  the  lands  1872. 
specifically  devised  and  of  the  sums  of  money  retained,  ^"^^ 
to  fulfil  some  of  the  testator's  behests. 

The  appellants'  contention  appears  to  me  to  involve 
the  following  points  : — 

1.  That  the  indenture  was  based  on  an  assumption 
that  the  interests  of  the  six  children  under  the  will 
were  vested  interests. 


2.  That  the  Act  was  passed  on  this  assumption,  the 
Legislature  intending  only  to  give  the  children  imme- 
diate possession  of  that  which  the  will  had  vested  in 
them,  and  that,  for  this  purpose,  they  declare  the  deed 
valid,  notwithstanding  the  coverture  of  some  of  the 
parties  ;  and  they  authorized  the  trustees  to  divide  the 
vested  interests  into  equal  shares,  as  the  will  directs. 

Judgment  , 

3.  That  the  children  took  only  contingent  interests, 
and  that  such  interests  were  neither  in  the  contempla- 
tion of  the  parties  to  the  indenture  nor  yet  of  the 
Act. 


4.  That  the  preamble  of  the  Act,  setting  forth  only 
the  statements  of  the  petitioners,  refers  to  such  in- 
terests as  they  erroneously  assumed  that  the  testator's 
children  took  under  the  will ;  and  the  enacting  clauses 
go  no  further. 

Therefore,  the  decree,  which  directs  the  division  of 
the  estate,  is  wrong,  because  it  deals  with,  and  disposes 
of  interests  which,  under  the  will,  were  contingent,  as 
if  they  came  within  the  provisions  of  the  Act  which 
relate  to  vested  interests  only. 

I  cannot  yield  to  this  contention,  although  I  have 
adopted  the  conclusion  that  the  interests  of  the  children 
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1872.  under  the  will  were  contingent,  and,  even  though  they 
v-^v~*ta/  were  advised  to  the  contrary,  I  cannot  find  sufficient 
'  reason  for  holding  that  this  mistaken  view  of  the  law 
had  any  great  weight  as  a  consideration  for  their  mutual 
covenants.  If  they  had  reasoned  thus,  that  their  shares 
being  actually  vested  interests,  there  was  less  objection 
to  asking  for  immediate  division  and  transfer,  since  the 
postponement  was  only  for  the  purpose  of  accumulation, 
I  should  expect  to  find  some  reference  to  this  as  an 
excuse  for  their  desire  to  change  the  character  of  the 
gift  made  to  them  by  the  testator,  whereas  the  deed 
does  not  advance  anything  to  lead  to  the  construction 
that  such  a  thought  influenced  them  in  entering  into 
the  covenant.  My  inference  is,  that  they  considered 
the  children  had,  in  the  event  of  their  surviving  the 
widow,  a  gift  subject  to  no  limitation,  though  liable  to 
be  defeated  by  that  contingency,  which  happening,  there 
was  an  immediate  absolute  gift  to  the  children  of  such 
children  of  the  testator  as  it  affected,  so  that  they  might 
as  reasonably  be  trusted  to  make  proper  use  of  the 
"  residue"  before  the  widow's  death  as  after,  and  were  at 
least  as  capable  as  the  testator  could  be  of  doing  what 
was  best  for  their  own  children.  They  felt  it  to  be  very 
tantalizing  to  wait  for  an  indefinite  period  for  the  full 
enjoyment  of  this  "  considerable"  sum,  and  strongly 
desired  immediate  absolute  control  over  it  to  the  prospect 
of  the  residue  with  accumulations.  And  I  believe  they 
executed  the  indenture  and  petitioned  the  Legislature 
mainly,  if  not  exclusively,  to  get  that  control.  The 
giving  validity  to  the  covenants  of  married  women  and 
the  enlargement  of  the  powers  of  the  trustees,  however 
indispensable,  were  only  ancillary  to  this  intention. 

This  plainly  appears  from  the  indenture  itself..  Con- 
cede that  they  thought  the  gifts  to  them  were  vested  in 
interest,  it  is  quite  as  certain  that  they  knew  they  were 
not  entitled  to  present  possession  under  the  will ;  nay, 
that  some,  or  even  all  of  them,  might  never  obtain  actual 
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possession.    I  cannot  treat , the  recital  in  the  eighth  1872. 
paragraph  of  the  indenture,  which  in  terms  relates  only  v'~v~/ 

i     •       tt        o  •    i  ,  ,        Re  Goodhue. 

to  the  invalidity  or  a  married  woman  s  covenant  and  to 
the  insufficiency  of  the  powers  of  the  trustees  under  the 
will  to  defeat  its  express  limitations,  as  sufficient  to 
render  nugatory  the  leading  intention  of  the  parties  to 
the  indenture.  Such  a  construction  appears  to  me  at 
variance  with  the  old  canon,  Benigne  sunt  interpreta- 
tiones  faciendw  utres  magis  valeat  quam  pereat  et  verba 
intentioni  non  e  contra  debent  inservire.  This  conten- 
tion in  support  of  the  appeal  seems  directly  to  contravene 
the  maxim. 

What  difference  did  it  make  to  the  petitioners  for  imme- 
diate possession  and  enjoyment,  whether  the  will  gave 
them  a  vested  or  a  contingent  interest  ?  They  wished  to 
change  the  conditions  attached  to  the  gift.  Both  in  the 
indenture  and  petition  they  stated  the  will  as  it  was,  and 
did  not  profess  to  construe  it.  Their  prayer  was,  that  the  judgment. 
indenture  might  be  confirmed.  The  Act,  in  the  briefest 
terms,  did  confirm  it,  in  its  entirety,  and  authorized  and 
required  the  trustees  to  carry  into  effect  the  several  pro- 
visions thereof. 


I  cannot  construe  the  words,  "  the  respective  shares 
of  the  testator's  children  therein"  as  asking  only  to  have 
the  immediate  possession  and  enjoyment  of  "  shares 
vested  in  interest.''  Such  a  construction  is,  to  my  mind, 
giving  a  stone,  when  bread  is  asked  for.  I  think  they 
used  the  word  "  shares"  in  the  sense  in  which  the  testa- 
tor used  it  when  he  mentioned  "equal  shares"  in  creating 
the  trust  for  their  benefit.  The  word  designates  the 
portion  of  the  residue  each  child  was  to  have,  not  the 
time  when  the  interest  in  such  portion  was  legally  to 
vest  ;  other  words  regulate  that.  I  cannot  agree  that 
the  word  "shares"  is  to  be  construed  so  that,  if  the 
shares  were  not  vested  the  indenture  and  the  Act  would 
have  no  other  operation  than  to  transfer  the  residue  from 
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1872.  the  hands  of  the  trustees  named  in  the  will  into  those 
wv— - '  of  the  children,  but  upon  the  self-same  trusts  as  are  set 

ile  Goodhue.  .  .  , 

forth  in  the  will  in  relation  to  the  residue. 

I  treat  the  word  "shares"  as  meaning  such  a  portion 
of  the  "residue"  as  the  will  would  have  given  each  child 
who  survived  the  widow;  they  sought  the  beneficial 
enjoyment  of  those  shares  at  once  as  if  her  death  had 
happened. 

But  ithas  also  been  urged  that  the  established  principles 
of  construction,  especially  in  respect  to  private  Acts,  are 
adverse  to  the  opinion  I  have  formed  as  to  the  effect  of 
the  indenture  and  the  Act  of  the  Legislature  taken 
together;  and  that  those  principles  forbid  the  Court 
from  depriving  the  grandchildren  by  implication  (as  it 
is  not  to  be  denied,  that  they  are  not  named  in  the 
indenture,  and  some  of  them  are  nor  before  the  Court), 
Judgment.  °f tne  interests  to  which,  on  a  given  event,  they  would  be 
entitled  under  the  will,  especially  in  the  absence  of  any 
clearly  expressed  provision  to  that  effect  in  the  private 
Act.  It  is  said,  and  I  believe  correctly,  that  no  English 
case  can  be  found  in  which  such  an  interest  as  the  will 
gave  to  the  grand  children  has  been  held  to  be  defeated 
without  express  words.  But  it  might  be  probably  said 
with  equal  truth  that  in  modern  times  British  legislation 
affords  no  Act  altogether  similar  in  the  facts  on  which  it 
is  founded  which  could  have  raised  before  a  Court  the 
question  which  is  now  before  us. 

I  think  the  proposition  has  been  too  broadly  advanced. 
I  fully  agree  that  this  Act,  which  interferes  with  private 
rights  and  private  interests,  should  receive  a  strict 
construction  so  far  as  those  rights  and  interests  are 
concerned  ;  Hughes  v.  Chester  and  Holyhead  Railway 
Company  (a),  and  that  the  construction  must  be  "accord- 


(a)  8  Jur.  N.  S.  at  p.  223. 
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ingtothe  principles  of  the  Common  Law,"  Eton  College  1872. 
v.  Bishop  of  Winchester  (a).  But  suppose  the  Actj^^^^ 
under  consideration  had  in  words  directed  that  the  trus- 
tees should  forthwith  divide  the  residue  into  six  equal 
parts,  and  make  or  pay  over  one  part  to  each  of  the 
testator's  six  children  absolutely  to  and  for  his  or  her 
sole  use  and  benefit,  the  grandchildren's  interest  would 
be  no  more  distinctly  referred  to  than  it  is  now  ;  but 
would  it  be  doubted  that  their  interest  would  be 
destroyed?  or  will  it  be  insisted,  that  because  the  children 
were  in  error  as  to  their  taking  vested,  instead  of  contin- 
gent interests,  this  error  makes  both  the  indenture  and 
the  Act  inoperative  ? 

I  have  looked  at  many  other  cases  in  connection  with 
this  subject.  In  Morris  v.  Mellin  (h)  Lord  Tenter  den 
says  it  is  a  general  rule  in  the  interpretation  of  Acts  of 
Parliament  that  an  enactment  the  effect  of  which  is  to 
cut  down,  abridge,  or  restrain,  any  written  instrument 
shall  have  a  limited  construction.  In  Bennett  v.  Daniel 
(<?),  Parke,  J.  says,  it  is  a  safe  rule  of  construction  to 
take  words  in  their  plain  and  ordinary  sense,  unless  a 
different  intention  can  clearly  be  collected  from  the 
other  parts  of  an  Act  of  Parliament.  Ward  v.  Scott  [d) 
determines  that  when  a  statute  declares  that  a  convey- 
ance made  in  a  particular  mode  shall  be  valid  and 
effectual,  it  does  not  operate  to  cure  a  defect  in  the  title 
of  the  party  conveying.  In  Lord  Buckinghamshire  v. 
Drury  (e)  Sir  E.  Wilmot  said,  "  Many  cases  have  been 
put  where  the  law  implies  an  exception,  and  takes 
infants  out  of  general  words  by  what  is  called  a  virtual 
exception;"  *  *  and  he  states  this  rule  "Where  the 
words  of  a  law  in  their  common  and  ordinary  significa- 
tion are  sufficient  to  include  infants,  the  virtual  exception 
must  be  drawn  from  the  intention  of  the  Legislature 

(a)  3  Wilson  at  p.  49G.  (b)  6  B.  &  C.  446. 

(c)  10  B.  &  C.  500.  (o7)  3  Camp.  284. 

(e)  Wil.  177,  194. 
51 — VOL.  XIX.  GR. 
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1872.  manifested  by  o«ther  parts  of  the  law,  from  the  general 
vTr      purpose  and  design  of  the  law,  and  from  the  subiect 

Re  Goodhue.  r     1  °.  J 

matter  of  it."  Sir  G.  J.  Turner,  L.  J.,  in  Hawkins  v. 
Gathercole  (a),  thus  summarizes  preceding  decisions  : 
"  We  have  therefore  to  consider  not  merely  the  words 
of  the  Act  of  Parliament,  but  the  intent  of  the  Legisla- 
ture, to  be  collected  from  the  cause  and  necessity  of  the 
Act  being  made ;  from  a  comparison  of  its  several  parts 
and  from  foreign,  that  is,  extraneous  circumstances,  so 
far  as  they  can  justly  be  considered  to  throw  light  upon 
it. 

I  have  endeavoured  to  follow  the  view  of  Sir  G.  J. 
Turner  as  expressed  in  Hughes  v.  Chester,  R.  W.  Co. 
that  the  case  ought  to  be  decided  upon  the  intention  of 
the  Legislature  to  be  collected  from  the  general  purpose 
of  the  Act  and  from  the  provisions  therein  contained, 
rather  than  any  general  rule  which  may  apply  to  cases 
judgment,  of  another  and  a  different  description. 

Now,  there  is  the  testator's  will,  on  the  construction 
of  which,  except  perhaps  on  the  question  of  vested  in- 
terests, there  has,  I  think,  been  no  important  difference 
of  opinion.  The  son  and  daughters  of  the  testator,  and 
the  husbands  of  the  daughters  apparently  dissatisfied 
with  the  disposition  of  the  large  residue  (because  he 
directs  it  to  accumulate  in  trust  for  all  his  children  who 
shall  be  living  at  the  death  of  his  wife,  in  equal  shares ; 
and  the  children  of  such  of  his-  children  as  may  die 
during  the  life  of  his  wife,  in  equal  shares,  the  grand- 
children taking  their  respective  parent's  share),  come  to 
an  agreement.  The  indenture  made  in  pursuance  there- 
of, declares  their  object,  viz  :  in  order  to  secure  to  each 
of  the  testator's  children  the  immediate  possession  of 
their  respective  shares  in  the  residue.  They  petition 
the  Legislature  setting  out  their  agreement  and  pray- 


(a)  1  Jur.  N.  S.  481. 
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ing  that  an  Act  may  be  passed  to  confirm  this  indenture  1872. 
and  the  several  provisions  thereof,  and  to  effectuate  the  * — v"w 

r  Re  Goodhue. 

same.  And  the  Legislature  passed  an  Act  declaring 
the  indenture  to  be  valid,  and  authorizing  and  requir- 
ing the  trustees,  named  in  the  will,  to  carry  into  effect 
the  several  provisions  of  the  indenture. 

Though  I  think  it  most  probable  that  the  promoters 
of  this  Act  believed  that  the  interests  of  the  children 
under  the  will  were  vested  subject  to  be  divested  as  to 
such  one  or  more  of  them  as  should  die,  living  the 
widow,  I  find,  neither  in  the  indenture  nor  the  petition, 
any  sufficient  reason  for  holding  that  this  belief  was  the 
foundation  of  either  the  indenture  or  the  petition.  The 
indenture  of  which  the  petition,  except  in  its  precatory 
clause,  is  little  more  than  an  echo,  put  prominently  for- 
ward, the  desire  to  get  immediate  possession  and  enjoy- 
ment of  a  large  sum  of  money — this  is  the  ruling  idea — 
the  consideration  for  their  mutual  covenant,  for  which  Judgment. 
they  petition  for  an  Act  to  alter  the  testator's  disposi- 
tion of  his  property  and  to  enable  the  trustees  to  carry 
that  alteration  into  effect.  This  could  not  be  done  with- 
out, on  certain  contingencies,  affecting  interests  created 
by  the  will  in  favor  of  the  grandchildren.  It  could  not 
have  been  overlooked,  that  if  the  six  children  survived 
the  widow,  they  took  the  residue  absolutely ;  nor  that  if 
they  became|entitled  to  44  immediate  possession  and  en- 
joyment," the  contingency  in  favor  of  the  grandchildren 
was  destroyed  ;  and  if  that  be  so,  then  the  intention  of 
the  Legislature  in  making  the  indenture  valid,  is  as 
palpable  as  the^object  of  the  petitioners  in  asking  for  it ; 
and  so  I  am  compelled  to  hold.  I  have  read  the 
recent  judgment  of  Cockburn,  C.  J.,  in  May  v.  The  (Jreat 
Western  Railway  Company,  (a)  but  it  does  not  appear 
to  me  to  touch  this  case. 

It  has  been  suggested  that  the  order  on  the  petition 


(a)  L.  R.  7,  Q.  B.  381. 
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1872.  was  ex  parte  ;  but  that  is  not  so,  as  the  trustees  were 
ReGoodhue  resPon(^ents?  an(^  Mr.  Becker  appeared  by  his  counsel, 
and  opposed  the  petition,  in  the  interest  of  the  grand- 
children. The  point,  that  all  the  grandchildren,  though 
minors,  should  have  been  served  with  the  petition  and 
made  parties  to  it,  is  not  taken  in  the  reasons  of  appeal, 
nor  was  it  urged  before  us  in  argument.  All  who  might 
be  interested  could  not  have  been  served  ;  as  future  born 
grandchildren  would  take  equally  with  those  in  esse 
now :  and  to  serve  the  infants  now  living  with  their 
parents,  in  order  to  give  them  an  opportunity  of  oppo- 
sing the  petition  of  their  parents,  would  obviously  have 
been  useless  for  any  practical  purpose.  By  the  practice 
of  the  Court  of  Chancery,  as  regulated  by  the  61st 
Consolidated  Order,  and  as  decided  in  King  v.  Keat- 
ing, (a)  and  other  cases,  trustees  sufficiently  represent 
their  cestuis  que  trust,  though  the  Court  of  Chancery, 
if  it  thinks  fit,  may  order  any  of  the  cestuis  que  trust 
judgment,  to  be  made  parties  also  ;  and  it  is  plain,  in  the  present 
case,  that  the  Legislature  did  not  mean  that  all  should 
be  served,  for  the  Act,  in  express  terms,  left  it  to  the 
Court  to  direct  to  whom  notice  of  the  petition  should  be 
given. 

We  are,  however,  of  opinion  that  the  Act  does  not 
affect  real  or  personal  property  not  being  within  this 
province.  A  majority  of  the  Court  are  of  opinion  that 
this  order  is  appealable.  This  being  so,  I  am  of  opinion 
that  it  should  be  varied — by  striking  out  the  fifth  sec- 
tion and  inserting  in  lieu  thereof,  "  that  after  such  allot- 
ment and  distribution,  the  said  Master  do  convey  and 
transfer  the  respective  shares  of  each  of  the  said  peti- 
tioners, according  to  the  respective  natures  of  the  several 
parts  of  such  sha're,  unto  and  to  the  use  of  each  of  the 
said  petitioners,  their  respective  heirs,  executors,  admin- 
istrators, and  assigns,  absolutely  in  severalty,  the  shares 


(a)  12  Grant  29. 


CHANCERY  REPORTS. 


405 


of  each  of  the  said  petitioners,  being  daughters  of  the  1872. 
said  testator,  being  so  conveyed  and  transferred  for  their  v"~~>'  ' 

7  °  J  Re  Goodhue. 

respective  separate  use,  free  from  the  control  of  any 
present  or  future  taken  husband." 

I  am  further  of  opinion  that  Mr.  Beeher  was  doing  no 
more  than  his  strict  duty  in  opposing  this  petition,  and 
also  in  bringing  before  the  Court  by  means  of  both  ap- 
peals the  very  important  question  involved  in  this  matter 
and  the  suits  of  Tovey  et  al.  v.  Goodhue  and  others,  and 
that  he  should  have  all  his  costs,  charges,  and  expenses 
in  relation  to  the  proceedings  in  both  cases  and  the  two 
appeals,  to  be  deducted  from  that  portion  of  the  residuary 
estate  which  is  to  be  distributed  under  the  said  order. 


Spragge  C. — What  is  principally  dealt  with  by  the 
deed  of  arrangement,  and  by  the  act  confirming  it,  is  the 
residuary  estate. 

Judgment. 

The  deed  assumes  the  coverture  of  the  daughters  of 
the  testator  to  be  the  obstacle,  to  the  carrying  out  of  its  pro- 
visions ;  and  assumes  by  consequence  that  no  interests 
other  than  those  of  the  parties  affected  by  it,  are  affected 
by  it. 

This  is  certainly  at  variance  with  the  fact.  The  in- 
terests of  the  daughters  are  affected  beneficially  by  the 
deed,  inasmuch  as  it  accelerates  the  enjoyment  of  their 
portions  of  the  trust  estate  ;  while  the  interests  of  the 
grandchildren  are,  in  the  event  of  their  parents  predeceas- 
ing the  testator's  widow,  prejudiced  by  the  provisions 
of  the  deed.  They  are  so  even  if  it  be  assumed  in  favor 
of  the  children  that  the  will  gives  them  vested  interests. 

They  are  prejudiced  both  as  to  the  corpus,  and  the 
income  of  the  estate.  First,  as  to  the  corpus.  By  the 
will  it  is  preserved  to  the  time  of  the  death  of  the  widow. 
By  the  deed  it  is  placed  at  the  immediate  and  absolute 
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1872.  disposal  of  the  son  and  daughters  of  the  testator.  Take 
v  the  period  of  the  death  of  the  widow,  and  mark  the  distinc- 

Re  Goodhue.  . 

tion.  By  the  will,  the  share  of  any  deceased  child,  would 
then  be  forthcoming  in  favor  of  the  issue  of  the  deceased. 
Under  the  deed,  that  share  may  have  been  dissipated, 
and  that  without  recourse  against  any  one.  Next,  as  to 
income  of  the  estate.  Under  the  will,  the  direction  is 
that  it  shall  be  accumulated,  and  the  corpus  being  pre- 
served as  contemplated  by  the  will,  the  child  of  the 
deceased  child  would  receive  the  accumulation  with 
the  surplus.  On  the  other  hand,  the  deed  and  the  act 
both  contemplate  a  user  of  the  surplus,  whether  the  cor- 
pus be  preserved  or  not. 

In  short,  the  rights  under  the  will,  of  the  issue  of  the 
children  predeceasing  the  testator's  widow,  are  ignored 
by  the  deed;  and  annihilated  by  the  act  confirming  it ; 
and  the  one  reason  given  for  this,  in  the  recital  of  the 
Judgment,  deed,  has  no  application  to  the  change  proposed  to  be 
effected  by  it,  as  affecting  the  class  which  is  affected  by 
it.  In  fact,  the  whole  deed  proceeds  upon  the  assumption 
that  if  the  daughters  of  the  testator  were  not  under  the 
disability  of  coverture,  the  deed  of  arrangement  could  be 
carried  out  without  any  enabling  powers  being  granted  by 
the  Legislature;  upon  the  assumption  that  what  are  called 
in  the  deed  the  "  shares"  of  the  children  of  the  testator 
were  theirs,  absolutely,  and  not  as  in  truth  they  were, 
contingently  only :  that  the  right  was  absolute ;  and  the 
enjoyment  only  postponed  by  the  will.  In  proof  of  this 
I  need  only  refer  to  this  recital  "  and  the  respective 
shares  of  the  testator's  said  children  are  considerable, 
and  it  is  desirable  that  they  should  respectively  enter 
into  the  possession  and  enjoyment  of  the  same  ;  and  that 
this  should  not  be  postponed  until  the  decease  of  the 
said  widow  of  the  testator."  All  this  proceeds  upon  an 
entirely  erroneous  assumption.  It  is,  I  apprehend,  quite 
clear  that  if  the  disability,  that  of  coverture,  which  is  put 
forth  as  occasioning  the  necessity  for  Legislative  sane- 
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tion,  had  not  existed,  if  all  the  parties  to  the  deed  had  1872. 
been  sui  juris,  the  deed  would  not  have  been  effectual,  v— ' 

.     •  m  Ro  Goodhue, 

to  affect  in  the  slightest  degree,  the  interests  of  the  class 
of  grandchildren  whose  interests  it  was  intended,  with 
the  sanction  of  the  Legislature,  to  affect. 

I  have  thus  pointed  out  how  great  and  serious  are  the 
changes  that  are  effected  by  this  Act,  in  the  right  of  a 
certain  class  of  beneficiaries  under  the  will.  It  does  no 
less,  assuming  full  effect  to  be  given  to  it,  than  abrogate  . 
those  rights  ;  and,  as  to  that  class,  make  a  new  will  for 
the  testator ;  and  I  agree  thus  far  with  my  brother 
Grwynne,  that  I  think  that  the  Court  must  be  able  to  see 
clearly  that  the  Legislature  really  meant  so  great  and 
serious  an  interference  with  private  right,  as  is  involved 
in  the  interpretation  put  upon  the  Act  by  the  respon- 
dents, before  we  give  effect  to  what  is  asked  on  their 
behalf.    Beyond  that  I  am  unable  to  go. 

Judgment 

I  t  is  I  believe  the  opinion  of  some  of  mylearnedbrothers, 
for  whose  opinion  I  entertain  the  greatest  respect,  that  a 
private  Act  of  Parliament  affects  only  the  rights  of  those 
who  are  parties  to  it  or  are  expressly  named  in  it  ;  that 
this  is  in  short  a  canon  of  construction. 

The  learned  Chief  Justice  of  the  Common  Pleas  has 
been  good  enough  to  give  me  the  perusal  of  the  judg- 
ment which  he  has  prepared  in  this  case  ;  and  which 
contains  a  number  of  cases  which  in  his  judgment  estab- 
lish that  principle.  I  have  examined  those  cases  very 
carefully,  and  am  obliged  to  dissent  from  the  conclusion  of 
the  learned  Chief  Justice  that  they  establish  any  such 
rule.  I  do  not  propose  to  go  through  them  seriatim, 
but  I  am  safe  in  saying  that  in  none  of  them  have  the 
Courts  refused  to  give  effect  to  the  clearly  expressed 
intention  of  the  Legislature,  on  the  ground  that  though 
clearly  expressed,  they  affected  the  rights  of  persons  not 
named  in  them.    The  general  intendment,  I  concede  is, 
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1872.    that  the  interests  of  persons  not  parties  to  the  act,  and 
not  named  in  it,  are  not  bound  ;  but  the  reason  of  that 

le  Goodhue.  ,         r      in  .„  .  ^ 

I  take  to  be,  that  the  Courts  will  not  presume  that  Par- 
liament intended  to  affect;  the  rights  of  strangers  ;  and, 
if  so,  it  becomes  only  a  question  of  construction;  and  it 
has  this  qualification  that  the  Act  is  or  may  be  effectual 
as  to  those  who  are  parties  to  it,  a  point  which  I  will 
notice  more  fully  presently. 

Barrington  s  case,  a  leading  case  upon  this  point,  is 
explicable  upon  this  principle.  The  Act  authorized  the 
inclosure  of  certain  commonable  lands  and  it  was  sought 
to  apply  it  to  Commoners,  Commoners  not  being  named 
in  it ;  and  it  was  held  not  to  apply  to  them.  The  prin- 
ciple of  the  decision  is  thus  expressed  by  Sir  Matthew 
Hale  in  Lucy  v.  Levington  (a).  "  The  matter  of  the 
act  there  directs  it  to  be  between  the  trustees  and  the 
proprietors  of  the  soil-;  and  therefore  it  shall  not  extend 
judgment,  to  the  Commoners  to  take  away  their  common." 

There  is  no  doubt,  that  language  is  attributed  in 
reports  to  eminent  Judges,  which,  taken  by  itself,  lends 
countenance  to  the  doctrine  that  is  contended  for ;  but 
I  think  there  is  no  case  in  which  the  Judges  do  not 
profess  to  interpret  the  intention  of  the  Legislature  : 
they  go  no  further  than  this,  that  they  will  not  attribute 
to  the  Legislature  an  intention  to  interfere  with  private 
rights ;  unless  they  can  see  such  intention  very  clearly; 
nor,  as  a  general  rule,  unless  the  rights  supposed  to  be 
interfered  with,  are  expressly  referred  to. 

It  is  impossible  indeed  that  Judges  should  go  further 
than  this,  without  forgetting  that  they  are  interpreters  of 
the  law,  and  without  assuming  functions  which  do  not 
belong  to  them. 

The  language  of  a  very  eminent  Judge  Sir  William 
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Grant  in  Bullock  v.Fladgate  (a)  covers  the  whole  ground.  1872. 
He  says  "  By  the  Act  the  property  is  settled  upon  and 
vested  in  Douglas  and  Cook  their  heirs  and  assigns. 
There  is  nothing  imperfect  or  ambiguous  in  that  enact- 
ment, whatever  mistake  there  might  be  with  regard  to 
the  persons  in  whom  the  legal  estate  was  before  vested. 
The  clear  intention  of  the  Legislature,  and  of  the  parties 
was  that  it  should  then  be  placed  in  these  trustees.  The 
clause  does  not  take  the  estate  out  of  this  or  that  par- 
ticular person  ;  but  vests  it  by  general  words,  which 
must  have  their  effect  against  all,  and  upon  the  estates 
of  all,  whose  rights  are  not  sav^d  by  the  subsequent 
parts  of  the  Act." 

The  great  case  of  the  JEarl  of  Shrewsbury  v.  Scott  (6)> 
is  referred  to  in  the  judgment  of  the  Chief  Justice  of 
the  Common  Pleas.  I  do  not  think  that  it  supports  the 
position  contended  for,  taking  either  the  language  of  the 
Judges  or  the  judgment  itself.  Even  the  language  of  the  judgment, 
learned  Chief  Justice,  Sir  A.  Cockburn,  taken  alto- 
gether, does  not  go  that  length  ;  for,  after  saying  that  (c) 
"  Provisions,  however  general  in  their  terms,  could  not 
be  held  to  affect  the  rights  of  parties  who  were  not 
before  Parliament,  and  whose  rights  were  never  intended 
to  be  affected,  more  especially  where  there  is  a  saving 
clause  which  preserves  the  rights  of  all  parties,  save 
those  excepted  from  it,"  he  adds,  "But  if  an  Act  of 
Parliament,  in  positive  and  express  terms,  professes  to 
affect,  and  does  affect  the  rights  of  parties  named  in  it, 
and  excepted  from  the  saving  clause,  it  is  quite  impos- 
sible, as  it  seems  to  me,  to  maintain  that  a  court  of  law 
is  not  bound  to  give  effect  to  the  provisions  of  such  an 
Act,  although  such  parties  may  not  have  concurred  in 
passing  it."  The  Chief  Justice,  in  this  passage,  uses  the 
words  unamed  in  it;"  but  I  do  not  understand  from  this 
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(c)  p.  157. 
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1872.  that  naming  the  parties  was  an  essential  to  their  being 
R^o^dh^  ^ound  >  f°r  referring  to  Barringtons  case,  and  quoting 
the  reasons  upon  which  the  judgment  in  that  case  pro- 
ceeded, he  adds  this  observation  of  his  own :  "  There- 
fore in  that  case  the  Act  was  held  not  to  extend  to 
dispossess  the  Commoners  of  their  right  of  common  ; 
but  if  it  had  appeared  by  the  preamble,  or  by  the  enact- 
ment of  the  Legislature,  that  the  Commoners  had  been 
persons  whose  rights  the  Statute  had  been  intended  to 
affect  and  did  affect,  however  prejudicially,  a  court  of 
law  could  not  have  held  itself  warranted  in  limiting  the 
operation  of  the  clear  and  positive  enactments  of  the 
Statute,  although  it  was  a  private  Act  of  Parliament." 
Take  again  the  language  of  Mr.  Justice  Williams  (a) : 
" 1  take  the  law  to  be  clear  that  the  Legislature  have  the 
power  to  bind  by  a  private  Act,  just  as  completely  and 
stringently  as  by  a  public  Act,  all  those  estates  and 
persons  whom  it  plainly  intends  to  bind."  The  lan- 
judgment.  guage  of  Mr.  Justice  Byles  (b)  is  still  more  explicit. 
After  referring  to  a  position  taken  by  counsel  that  a 
Private  Estate  Act  under  which  the  plaintiff  claimed 
was  but  a  contract  between  the  parties  to  it,  he  said: 
"  I  do  not  at  all  agree  to  this  view  of  the  effect  of  a 
private  Act  of  Parliament, — that  it  is  necessary  to  be 
construed  as  a  mere  contract.  The  rule  that  it  is  to  be 
construed  as  a  contract  or  a  conveyance  is  a  mere  rule 
of  construction.  You  are,  it  is  true,  so  to  construe  a 
private  Act  as  to  effectuate  the  intention  of  the  parties 
and  bind  their  interests,  and  theirs  only,  as  they  intended 
them  to  be  bound,  and  so  as  not  to  prejudice  or  affect 
the  interests  of  strangers."  So  far  he  goes  with  the 
contention  of  the  appellants  ;  "but,"  he  goes  on  to  say, 
"that  is  only  if  the  Act  admits  of  such  a  construction. 
The  Legislature  in  passing  a  private  Act  is  as  omnipo- 
tent as  in  passing  a  public  Act ;  and  if  the  words  of  the 
Act  do  clearly  and  inevitably  comprehend  the  estates  or 
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rights  of  strangers,  a  court  of  law  must  hold  those  1872. 
estates  or  rights  of  strangers  bound."    And  he  adds  v 

rf  Re  Goodhue 

emphatically,  "Were  the  Statute  a  tyrant,  yet  its  decree 
being  clear,  is  irresistible." 

Upon  the  appeal  of  the  case  to  the  Exchequer  Cham- 
ber (a),  Chief  Baron  Pollock  took  substantially  the 
same  view  of  the  effect  and  construction  of  a  private 
Act  as  Mr.  Justice  Byles.  After  referring  to  the  re- 
citals in*  the  eBAct,  he  says,  "  We  are  of  opinion  that, 
although' it  was  merely  a  private  Act,  it  is,  with  refer- 
ence to  those^persons,  and  those  matters  with  which  it 
professes^to  deal,  and  which  are  within  the  scope  of  its 
enactments,  of  as  much  force,  and  as  binding  as  any 
public  Act  of  the  Legislature,  relating  to  the  most  im- 
portant interests  of  the  community  (b)  *  *  The 
governing  instrument  is  the  private  Act  of  Parliament. 
It  incorporates  the  two  settlements  (modifying  the  first); 
and  they  (controlled  by  the  private  Act)  become  part  j  udgment. 
of  the  Parliamentary  arrangement  by  the  Legislature." 

The  suit,  as  I  gather  from  the  report  of  the  case,  was 
between  parties  claiming  under  two  settlements  made 
some  150  years  before,  or  rather  the  later  of  these  two 
settlements  sanctioned  by  private  Acts  of  Parliament ; 
and  parties  claiming  under  an  Earl  of  Shrewsbury 
named  Bertram  Arthur. 

It  was  contended  th  at  Earl  Bertram  Arthur  had  a  title 
paramonnt,  and  so  was  not  affected  by  the  private  Act ; 
and  as  to  that,  the  Chief  Baron  says  that  the  private 
Act  was  the  governing  instrument.  His  language  is : 
"We  think  this  view  of  the  case  is  an  answer  to  the 
points  first  presented  to  our  attention  by  the  learned 
Attorney-General,  as  counsel  for  the  ||  appellants,  viz., 
that  Bertram  Arthur,  Earl  of  Shrewsbury,  was  tenant 
in  tail  under  thej  settlement  of  1700,  and  had  a  title 
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1872.  paramount  which  was  not  affected,  and  could  not  be,  by 
N  the  settlement  of  1718,  and  therefore  not  by  the  private 

Re  Goodhue.  '  / 

Act  of  6  George  L,  which  confirmed  it,  and  (as  was  ar- 
gued) did  not  touch  the  settlement  of  1700.  To  this 
claim  of  title  paramount,  the  answer  was,  "  The  govern- 
ing instrument  is  the  private  Act."  And  in  relation  to 
this  same  claim,  he  says,  towards  the  conclusion  of  his 
judgment :  "  In  our  opinion,  whether  there  was,  under 
the  settlement  of  1700,  a  prior  estate,  and  paramount 
to  the  estate  which  Earl  Bertram  might,  but  for  the 
statute,  have  taken  under  the  settlement  of  1718,  we 
think  the  positive  enactments  of  the  statute  vest  the 
manors,  lands,  &c,  in  the  plaintiff  as  tenant  in  tail,  not 
under  either  settlement,  but  by  virtue  of  the  provisions 
of  the  Act  of  Parliament." 

The  learned  Chief  Baron  took  also  the  same  view  as 
was  taken  by  Sir  William  Grant  in  Bulloch  v.  Flad- 
judgMeot.  gate  (a).  "  Settlements  and  conveyances  (he  says)  can 
affect  the  estates  only  which  the  parties  to  them  possess 
*  *  But  the  Act  of  Parliament  deals  with  the  lands 
themselves,  and  not  merely  with  the  estates  (real  or 
imaginary)  which  may  be  carved  out  of  the  fee  simple  : 
and  by  the  Act  the  lands,  manors,  &c,  are  to  go  to  the 
plaintiff  (below)." 

,.  The  same  idea,  that  the  Legislature  does  in  some  cases 
deal  with  the  land  itself  rather  than  with  the  estates 
that  individuals  may  have  in  it,  was  enunciated  by  a 
former  Chief  Baron,  in  Middle  v.  White  (b).  A  private 
Act  of  Parliament  authorized  the  sale  of  certain  parcels 
of  land,  the  proceeds  of  sale  to  be  applied  to  the 
improvement  of  certain  other  lands,  and  it  provided  that 
the  purchaser  should  hold  the  same  discharged  inter  alia 
from  the  payment  of  tithes.  The  learned  Chief  Baron, 
after  observing  that,  66  in  private  Acts  in  general,  the 
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Legislature  does  nothing  more  than  enable  persons  to  1872. 
enter  into  a  contract  who  could  not  otherwise  enter  into  w v™' 

Re  Goodhue. 

it,  and  the  persons  who  are  parties  to  the  Act  are  ex- 
pressly named  in  it,"  proceeds  thus:  "But  here  the 
Legislature  does  a  great  deal  more :  it  takes  on  itself  to 
act  on  the  land  itself,  to  declare  that  it  shall  be  dis- 
charged of  tithes ;  accordingly,  therefore,  to  the  prin- 
ciples of  the  decided  cases,  and  indeed  of  common 
sense,  we  think  that  the  rector  cannot  claim  his  tithes 
against  the  express  words  of  the  Act  of  Parliament." 
I  think,  therefore,  that,  so  far  as  appears  from  the 
English  cases,  there  is  no  canon  of  construction  or  tech- 
nical rule  to  the  effect  that,  in  order  to  persons  or  rights 
being  affected  by  private  legislation,  they  must  be  ex- 
pressly named. 

The  provision  in  the  Ontario  Interpretation  Act  is 
strongly  insisted  upon  as  preventing  any  Court  giving 
effect  to  this  Act.  The  provision  is  that  if  an  act  be  of  jndgment. 
the  nature  of  a  private  act  it  shall  not  "  affect  the  rights 
of  any  person,  or  of  any  body  politic,  corporate,  or  col- 
legiate (such  only  excepted  as  are  therein  mentioned  or 
referred  to)."  The  Legislature  had  a  right  of  course  to 
be  its  own  interpreter ;  and  if  the  rights  of  the  grand- 
children of  the  testator  Mr.  Groodhue  are  not  mentioned 
or  referred  to  in  this  private  estate  Act  we  cannot,  I  agree, 
so  construe  the  Act  as  to  make  it  affect  them.  But  it 
appears  to  me  that  the  rights  of  the  children  and  of  the 
grandchidren  of  the  testator  are  both  mentioned  and 
referred  to  in  the  Act.  The  recital  to  the  Act  is  a  very  ,  , 
long  one ;  it  recites  the  will  at  length  and  in  it  the  pro- 
visions conferring  rights  and  interests  upon  the  grand- 
children as  well  as  the  children  of  the  testator  ;  and 
these  same  provisions  are  repeated  in  the  schedule  to  the 
Act,  which  is  a  copy  of  the  deed  of  settlement,  to  which 
the  sanction  of  the  Legislature  was  asked.  The  schedule 
is  incorporated  into  the  Act  and  made  part  of  it.  By 
the  enacting  clause  it  is  u  confirmed  and  declared  to  be 
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1872.   valid;"  and  the  enacting  clause  proceeds  "  and  the  said 

Re""VT*'  trustees  °^  tne  esta^e  °^  tne  Hon.  George  Jervis  O-ood- 
hue,  deceased,  are  hereby  authorized  and  required  t.o 
carry  into  effect  the  several  provisions  thereof,"  &c. 

In  some  of  the  cages  to  which  I  have  referred,  great 
importance  was  attached  to  the  contents  of  the  recitals 
to  private  acts.  In  the  Earl  of  Shrewsbury  v.  Scott  the 
Chief  Baron  (a)  refers  to  the  fact  of  the  two  settlements 
being  recited  in  the  private  Act ;  and  I  think  it  is  quite 
clear  from  his  language  that  if  those  recitals  had  been 
followed  by  a  short  and  simple  enactment  providing  that 
they  should  be  confirmed,  that  that  would  have  been  suf- 
ficient, because  the  Legislature  must  be  taken  to  be  deal- 
ing with  those  matters  with  which  it  professes  to  deal ; 
and  if  it  does  so,  by  recitals,  it  does  so  as  effectually  as 
in  any  other  way.  In  this  Act  it  recites  the  petition 
which  sets  out  the  will ;  and  making  what  is  thus  present- 
Judgment  t0  the  groundwork  of  legislation,  it,  of  course,  takes 
what  is  stated  in  the  petition  to  be  true.  In  this  way 
the  rights  of  all  persons  who  had  rights  under  Mr. 
Goodhue  s  will  are  referred  to  in  the  Act.  To  hold  that 
the  estates  which  passed  under  the  will  to  the  children 
and  grandchildren  of  the  testator,  in  other  words  their 
"rights,"  rights  being  the  word  used  in  the  Interpretation 
Act,  are  not  mentioned  or  referred  to  in  the  private  Act, 
we  must  strike  out  nine-tenths  of  the  Act.  I  humbly  con- 
ceive that  we  are  not  warranted  in  striking  out  or  in 
ignoring  any  part  of  it.  The  Legislature  has  not  thought 
fit  to  prescribe  in  the  Interpretation  Act  in  what  mode 
or  in  what  particular  part  of  a  private  Act  the  rights  of 
persons  or  bodies  must  be  mentioned  or  referred  to,  and 
therefore  if  mentioned  or  referred  to  in  any  part,  the 
provision  is  complied  with. 

If  this  Private  Estate  Act  had  shortly  recited  the 
provisions  of  the  will  in  relation  to  the  residuary  estate, 

(a)  page  322. 
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which  defines  the  estates  which  pass  under  it  to  the  1872. 
children  and  grandchildren  of  the  testator,  and  which 

°  t  Re  Goodhue. 

occupies  less  than  ten  lines  of  the  Act,  and  then  had 

gone  on  to  enact  that  the  children  of  the  testator  should 

possess  and  enjoy  them,  pointing  out  how  this  was  to  be 

effected,  could  it  be  contended  that  the  estates  and  rights 

of  the  children  were  not  mentioned  or  referred  to  in  the 

Act ;  and  can  it  make  any  difference  that  not  only  this 

provision,  but  the  whole  of  the  will  is  recited  in  the 

Act.    It  is  not  necessary  for  the  Legislature  to  say,  in 

so  many  words,  these  are  the  rights  of  the  grandchildren 

and  we  intend  to,  and  hereby  do  vary  them.    What  the 

Legislature  has  in  effect  said  is,  these  are  the  estates 

and  rights  of  the  children  and  grandchildren,  and  a 

document  being  placed  before  us  which  does  vary  them, 

we  give  legislative  sanction  to  that  document.  We 

cannot,  as  it  appears  to  me,  say  that  the  rights  of  the 

grandchildren  are  not  mentioned  or  referred  to  in  this 

Act  without  saying  that  the  preamble  and  recitals  in 

an  Act,  and  a  schedule  which  is  incorporated  in  an  Act,  Judgment. 

form  no  part  of  it. 

It  is  hardly  necessary  to  say  that  we  are  not  entitled 
to  attribute  to  the  Legislature  mistake  or  ignorance  in 
regard  to  anything  that  is  done  by  it ;  and  it  makes  no 
difference  in  my  mind  whether  the  estate  given  to  the 
children  was  vested  or  contingent — I  incline  to  think  it 
contingent.  The  Legislature  had  before  it  the  verv 
terms  of  the  will,  and  chose  to  make  a  certain  dispo- 
sition which  was  professedly  different  from  that  made  by 
the  will.  We  may  have  reason  to  entertain  doubt 
whether  the  Legislature  would  have  gone  so  far  as  it 
has  done,  if  it  had  appreciated  all  the  rights  of  the 
grandchildren,  and  the  great  change  made  in  those 
rights  by  the  deed  of  settlement ;  but  it  is  utterly 
out  of  the  question  to  make  such  doubts  a  reason 
for  refusing  to  carry  out  an  enactment  of  the  Legis- 
lature. 
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1872.       The  judgments  of  my  learned  brothers  Morrison  and 

v  *  '  G-wynne.  proceed  mainly  upon  this  :  that  the  inter- 
Re  Goodhue.     *     '  r  ■  ■  ii  i 

ference  which  is  professedly  made  by  the  Act  with  the 
rights  of  these  grandchildren  is  so  great,  so  violent,  that 
the  Legislature  could  not  have  intended  it,  and  my 
learned  brothers  refuse  to  believe  in  such  intention,  and 
refuse  to  carry  the  Act  into  effect,  because  it  does  not 
contain  an  express  and  explicit  enactment  barring  the 
rights  of  these  infants,  and  specifically  referring  to 
them. 


I  must  take  leave  to  differ,  very  emphatically,  from 
my  learned  brothers  upon  this  point.  We  cannot,  1 
apprehend,  as  judges,  properly  assume  such  a  position. 
It  amounts  to  this.  The  thing  professed  to  be  done  by 
the  Legislature  is  so  flagrantly  unjust,  that  I  will  refuse 
to  carry  it  out  unless  its  will,  in  regard  to  this  matter  is 
put  in  a  different  shape  and  expressed  in  different  terms 
Judgment,  from  the  present  enactment.  This  refusal  is  indeed  put 
in  the  guise  of  feeling  it  impossible  to  believe  that  the 
Legislature  could  mean  any  such  flagrant  interference 
with  private  rights  ;  but,  I  apprehend,  we  must  believe 
it,  if  the  Legislature  has  expressed  its  will  with  sufficient 
distinctness,  even  though  it  does  not  in  express  and  ex- 
plicit terms  enact  that  the  rights  of  these  grandchildren 
shall  be  interfered  with.  I  think  the  language  of  Mr. 
Justice  Byles,  which  I  have  quoted,  must  be  applied  to 
this  Act,  and  if  the  words  of  the  Act  do  clearly  and 
inevitably  comprehend  the  estates  or  rights  of  these 
grandchildren,  a  court  of  law  must  hold  those  estates  or 
rights  bound. 

It  appears  to  me  clear  beyond  question  that  the  words 
of  this  Act  "  do  clearly  and  inevitably  comprehend  " 
the  estates  and  rights  of  thesegrandchildren;  and  I  cannot 
refuse  to  believe  that  to  be  the  intention  of  the  Legisla- 
ture which  was  the  inevitable  consequence  of  its  enact- 
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merit.    I  must  believe  that  the  Legislature  intended  to  1872. 
do  this,  or  believe  that  the  Legislature  intended  to  stul-  v  ' 

.  .  °         .  Re  Goodhue. 

tify  itself  by  promulgating  that  which  would  be  a  mere 
brutum  fulmen  ;  for,  if  the  Act  has  no  effect  on  the 
rights  of  the  grandchildren,  it  has  really  no  effect  at 
all.  There  is  a  case,  which  I  am  unable  at  present  to 
lay  my  hand  upon,  in  which  such  a  consequenc3  is 
given,  as  a  reason  for  so  construing  a  private  Act  as  to 
give  effect  to  it. 

I  have  in  the  earlier  part  of  my  judgment  pointed  out 
that  the  Private  Estate  Act,  in  question,  does  interfere 
to  a  very  great  and  serious  extent  with  the  estates  and 
rights  of  these  grandchildren  under  the  will.  I  may 
have  my  private  opinion,  as  every  man  has  a  right  to 
have,  in  regard  to  this  piece  of  legislation  ;  and  further, 
I  may  say,  as  a  Judge,  that  the  interference  with  private 
right  is  so  extreme,  that  I  think  I  ought  to  be  free  from 
doubt  that  the  words  of  the  Act  do  clearly  and  inevitably  judgment. 
comprehend  the  rights  of  these  grandchildren  before 
giving  effect  to  it,  and  I  am  free  to  say,  that  it  is  in  this 
spirit  that  I  approached  the  consideration  of  this  ques- 
tion. Having  given  it  every  consideration  that  I  could, 
it  has  seemed  to  me  impossible  to  resist  the  conviction 
that  the  Legislature  did  intend  to  give  to  the  children  of 
the  testator  absolute  and  immediate  estates ;  and,  as  ihe 
inevitable  consequence  of  this  was  an  interference  with 
the  rights  of  the  grandchildren,  and  as  I  cannot,  sitting 
as  a  Judge,  attribute  to  the  Legislature  mistake  or 
oversight,  I  must  attribute  to  it  an  intention  to  interfere 
with  the  rights  of  grandchildren,  to  the  extent  to  which 
they  are  necessarily  interfered  with,  in  order  to  give  to 
the  children  the  rights  and  estates  which  the  Act  does 
in  terms  confer  upon  them. 

It  is  made  a  question  whether  the  passing  of  this  Act 
by  the  Legislature  of  Ontario  is  not  ultra  vires.    I  have 
read  the  judgment  of  his  lordship  the  Chief  Justice  of 
53 — VOL.  XIX.  GR. 
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1872.  this  Court  upon  that  point,  given^after  the  first  argu- 
^-^^  ment  of  the  case,  and  the  observations  which  he  has  made 

Re  Goodhue.  1  _ 

since  the  last  argument,  and  1  so  entirely  agree  with 
them  that  I  do  not  think'  it  necessary  to  add  any  obser- 
vation of  my  own,  except  this  that  undoubtedly,  as  was  well 
observed  by  Mr.  Blake,  this  power  existed  before  con- 
federation ;  that  under  the  confederation  act  it  certainly 
is  not  given  to  the  Dominion  Legislature,  and  if  it  is  not 
possessed  by  the  Provincial  Legislature  it  is  a]power 
taken  away  by  implication.  The  true  principle,  I  "take 
shortly  to  be,  that  under  the  Confederation  Act  there  has 
been  a  federal,  not  a  legislative  union  ;  that  to  the  Pro- 
vincial Legislature  is  committed  the  power  to  legislate 
upon  a  range  of  subjects  which  is  indeed  limited, l4but 
that  within  the  limits  prescribed  the  right  of  legislation 
is  absolute. 

1  have,  I  confess,  come  to  a  less  decided  opinion  upon 
judgment,  the  question  of  domicile  than  upon  any  other  question 
in  the  case.  I  incline  to  think  that  it  is  the  domicile  of 
the  trustees  that  must  govern.  The  view  taken  of  the 
whole  case  by  a  majority  of  the  Court  renders  it  less 
necessary  than  it  otherwise  would  be,  that  I  should  come 
to  a  decision  upon  that  point.  Upon  the  whole,  I  agree 
in  the  conclusion  arrived  at  by  the  Chief  Justice  of  the 
Court. 

Hagarty,  C.  J.,C.  P. — The  case  presented  to  the  Leg- 
islature by  the  parties  to  the  deed  sought  to  be  confirmed 
was,  in  my  judgment,  that  the  petitioners'  estates  under 
the  will  were  vested  in  interest,  and  the  object  sought  to 
be  accomplished  by  legislation,  was  so  far  to  interfere 
with  the  testator's  expressed  intention  as  to  vest  such 
estates  in  immediate  possession,  without  and  before  the 
happening  of  the  event  of  Mrs.  Goodhue's  death. 

As  I  read  the  instrument  the  substantial  interference 
is  asked,  not  to  destroy  any  existing;  or  contingent 


CHANCERY  REPORTS. 


419 


interest,  but  merely  altering  the  will  so  as  to  accelerate  1872. 
the  period  of  enjoyment. 

r  o  j  .Re  Goodhue 

The  deed  is  silent  as  to  the  barring  or  destruction  of 
any  interests,  and  the  statute  of  confirmation  equally 
abstains  from  any  such  declaration. 

I  assume  that  we  are  to  accept  the  Statute  as 
binding  on  us,  and  do  not  propose  to  discuss  that 
point ;  but  I  am  clear  that  we  should  not  assume 
that  our  Legislature,  in  the  absence  of  express  words, 
designed  to  destroy  the  rights  which  the  testator  con- 
ferred upon  a  number  of  infant  grandchildren  who 
were  in  no  way  represented  before  them,  and  who,  by 
the  success  of  the  contention  urged  upon  us,  might  be 
stripped  of  most  valuable  properties  on  certain  con- 
tingencies. 

My  brother  Gcwynne  has  fully  explained  the  peculiar  Judgment 
wording  of  the  instrument  and  of  the  confirming  act.  I 
take  it  therefore  that  the  deed  and  the  statute  affect 
merely  to  accelerate  the  time  of  possession  of  the  peti- 
tioners' interests. 

It  was  urged  to  us  that  if  there  were  no  vested  interests 
under  the  will,  both  deed  and  statute  would  be  almost,  if 
not  wholly,  inoperative. 

I  am  not  in  any  way  concerned  to  answer  this  objec- 
tion, as  I  do  not  consider  it  to  bear  upon  the  real  point 
in  issue,  viz.,  whether  the  grandchildren  are  bound  or 
affected. 


It  may  be  just  like  the  case  often  put  of  a  tenant  for 
life  obtaining  power  by  statute  to  convey  in  fee  simple  ; 
the  remainderman  is  never  bound,  if  he  be  no  party  to 
the  Act  or  named  in  it,  or  excepted  from  the  saving 
clause. 
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1872.  Such  a  deed  and  such  a  statute  would  merely  bind  all 
:    y    '  the  parties  to  it  and  those  in  privity  with  them,  and  »o 

Re  Goodhue.         r  r         J  7 

one  else. 

It  was  also  urged  that  if  the  trustees  and  executors 
are  directed  to  transfer  the  shares  u  unto  and  to  the  use 
of  each  of  said  children,  their  respective  heirs,  execu- 
tors, administrators,  and  assigns,  absolutely  in  severalty/' 
there  could  not  be  such  an  estate  passed  or  vested,  unless 
we  hold  that  all  contingent  interests  be  barred. 

The  answer  is  suggested  at  once  by  clear  authority. 
The  life  tenant  cannot  vest  a  good  estate  in  fee  in  his 
grantee,  if  the  remainderman  be  not  barred. 

It  seems  analogous  to  the  common  case  of  a  company 
authorized  to  buy  or  sell  land  with  a  statutable  declara- 
tion that  "  such  sales,  conveyances,  and  assurances  shall 
he  valid  and  effectual  in  law  to  all  intents  and  purposes 

Judgment.  r  r 

whatever,  any  law  statute,  &c,  notwithstanding."  It 
was  actually  argued  on  this  that  the  company's  deed 
necessarily,  under  the  statute,  gave  a  complete  title  : 
Ward  v.  Scott  (a),  It  was  of  course  answered,  that 
such  words  had  no  operation  upon  the  title  to  the  subject 
matter  conveyed." 

The  case  of  The  Provost  of  Utonv.  The  Bishop  of  Win- 
chester (b)  is  also  to  the  effect  that,  declaring  a  thing  to 
be  vested  in  a  party  for  ever,  gave  no  absolute  title 
against  a  person  excepted  from  its  operation  under  the 
general  saving  clause. 

So  in  Hesse  v.  Stevenson  (c)  an  uncertificated  bank- 
rupt obtained  an  Act  of  Parliament  enabling  him  to 
transfer  and '  assign  a  patent  right  to  any  number  of 


(a)  3  Camp.  284. 
(c)  3  B.  &  P.  5(35, 


(*)  3  Rita  483. 
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persons  not  exceeding  sixty.    One  of  his  vendees  sold  1872. 
with  covenants  for  title,  &c,  and  the  assignees  in  bank- 

i   •       •,     ,  ;         '      .     .  &  i    n  Re  Goodhue. 

ruptcy  claimed  the  whole,  and  the  covenant  was  held 
broken.  The  Act  was  declared  to  be  a  public  Act.  The 
Court  held  that  an  Act  of  a  private  nature  derived  no 
additional  weight  or  authority  from  such  a  proviso.  *  * 
"  It  is  not  possible  to  consider  this  Act  as  giving  any 
title  to  K.  (the  patentee)  which  he  had  not  at  the  time  it 
was  passed.  Such  has  been  the  construction  which  has 
always  been  put  upon  Acts  of  Parliament  of  this  nature." 

Chapman  v.  Brown  (a)  is  a  curious  instance  of  an  Act 
reciting  the  nature  of  an  estate  to  be  different  from  what 
the  Court  held  it  to  be.  The  Act  recited  that  A.  B. 
the  applicant  was  tenant  for  life  only,  as  his  own  peti- 
tion for  the  Act  stated  his  interest  to  be.  Mr.  Justice 
Wilmot  says,  that  the  will  is  recited  in  the  Act  different 
from  what  it  really  is,  and  held  that  he  was  tenant  in  tail. 

Judgment. 

The  celebrated  Shrewsbury  case  (b)  gives  us  the  opi- 
nion of  Sir  A.  Qochburn  on  the  question  of  construction. 
It  was  argued  that  the  tenant  in  tail,  an  infant,  was  not 
a  party  to  the  act,  in  fact  he  opposed  it  by  his  prochein 
amie  before  the  Committee  of  the  Lords.  His  rights  were 
there  fnlly  discussed.  Two  of  the  Judges  took  all  the 
evidence,  and  were  fully  acquainted  with  the  infant's 
rights.  The  Chief  Justice  says  :  "  After  which,  Parlia- 
ment with  a  full  knowledge  of  all  the  circumstances, 
deliberately  and  advisedly  passed  an  Act  containing  a 
provision  that  the  rights  of  that  infant  as  to  alienation, 
should  be  for  ever  extinguished  except  upon  a  certain 
condition,  *  *  and  it  specially  excluded  him  from 
the  operation  of  the  saving  clause. 

"  We  have  been  reminded,  indeed,  that  a  private  Act 
of  Parliament  has  been  said,  upon  high  authority,  to  be 


(a)  3  Burr.  1631. 


(6)  Lord  Shrewsbury  v.  Scott,  6C.B.N.S.1. 
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1872.  little  more,  if  anything,  than  a  private  conveyance  be- 
v^v— *  tween  those  who  are  parties  to  it,  and  to  a  certain  extent 

Re  Goodhue.  .  r  .  .  . 

I  agree  in  that  proposition.  Recitals,  in  a  private  act, 
could  never  be  held  to  bind  persons  who  were  not  par- 
ties to  the  Act.  Provisions,  however  general  in  their 
terms,  could  not  be  held  to  bind  persons  who  were  not 
before  Parliament,  and  whose  rights  were  never  inten- 
ded to  be  affected,  more  especially  when  there  is  a  saving 
clause  which  preserves  the  rights  of  all  parties,  save 
those  excepted  from  it.  Thus,  if  a  tenant  for  life  should 
obtain  power  to  convey  an  estate  in  fee,  no  Court  would 
hold  that  it  could  have  been  the  intention  of  the  Legis- 
lature to  bind  a  remainderman  who  was  not  a  party  to 
the  Act,  or  named  in  it,  or  excepted  from  the  saving 
clause  ;  but  if  an  Act  of  Parliament  in  positive  and 
express  terms  professes  to  affect,  and  does  affect  the 
rights  of  parties  named  in  it,  and  excepted  from  the 
saving  clause,  it  is  quite  impossible,  as  it  seems  to  me,  to 
judgment,  maintain  that  a  Court  of  Law  is  not  bound  to  give  effect 
to  the  provisions  of  such  an  Act,  although  such  parties 
may  not  have  concurred  in  passing  in  it." 

He  then  comments  on  Barringtorts  (a)  case,  as  to  the 
rights  of  the  Commoners :  "  If  it  had  appeared  by  the 
preamble  or  by  the  enactment  of  the  Legislature,  that 
the  Commoners  had  been  persons  whose  rights  the 
statute  had  been  intended  to  affect  and  did  affect  how- 
ever prejudicially,  a  Court  of  Law  could  not  have  held 
itself  warranted  in  limiting  the  operation  of  the  clear 
and  positive  enactments  of  the  statute,  although  it  was  a 
private  Act  of  Parliament." 

He  then  quotes  Lord  Campbell's  judgment  in  The  Edin- 
burgh Railway  Company  v.  Wauehope  (b),  "  that  all 
that  a  Court  of  Justice  can  do,  is  to  look  at  the  Parlia- 
ment roll,  if  proven  that  it  appears  that  a  bill  had 


(a)  8  C.  Rep.  136 ;  5  Cruise  Big.  sec.  31. 
(6)  8  C.  &  F.  723. 
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passed  both  Houses,  and  received  the  Royal  assent,  1872. 
no   Court    of  Justice    can  inquire   into  the    mode  ^pC"'' 

x  Re  Goodhue. 

in  which  it  was  introduced  into  Parliament,  or  into  what 
was  done  previous  to  its  introduction,  or  what  passed  in 
Parliament  during  its  progress  in  its  various  stages 
through  both  Houses." 

Sir  A.  Coclcburn  proceeds  :  "If  an  Act  of  Parliament  by 
plain,  unambiguous,  positive  enactment,  affect  the  rights 
even  of  parties  who  were  not  before  the  House  (these 
parties  being  clearly  pointed  out  by  the  bill,  and  expressly 
excepted  from  the  saving  clause),  it  is  not  for  a  Court  of 
Law  to  consider  whether  the  forms  of  Parliament  have 
been  pursued,  whether  those  provisions  which  the 
wisdom  of  either  House  has  provided  for  the  prevention 
of  any  deception  on  itself,  or,  of  injury  to  the  rights 
of  absent  parties  have  been  followed,  it  is  enough  for 
us  if  the  provisions  of  the  Act  are  clear,  express,  and 
positive  :  if  they  are,  we  have  only  to  carry  the  Act  Judgment, 
into  effect." 


Byles,  J.,  at  page  218,  uses  language  substantially 
the  same  :  "  You  are  so  to  construe  a  private  Act  as  to 
effectuate  the  intention  of  the  parties,  and  bind  their  in- 
terests and  theirs  only  as  they  intended  them  to  be 
bound,  and  so  as  not  to  prejudice  or  affect  the  interests 
of  strangers  ;  but  that  is  only  if  the  Act  admits  of  such 
a  construction.  The  Legislature,  in  passing  a  private 
Act,  is  as  omnipotent  as  in  passing  a  public  Act ;  and  if 
the  words  of  the  Act  do  clearly  and  inevitably  compre- 
hend the  estates  or  rights  of  strangers,  a  Court  of  Law 
must  hold  those  estates  or  rights  of  strangers  bound, 
*  *  were  the  statute  a  tyrant,  yet  its  decree  being 
clear,  is  irresistible." 

The  summary  of  cases  in  Cruise  Digest,  vol.  v.,  Title 
33,  very  fully  shews  the  state  of  the  law  as  to  private 
Acts,  up  to  its  date,  1835. 
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1872.  Sir  Mi  Hales  words  quoted  from  Lucy  v.  Leving- 
*^Goodhue  ton  are  peculiarly  explicit  : — "  Every  man  is  so  far 
party  to  a  private  Act  of  Parliament  as  not  to  gainsay 
it,  but  not  so  as  to  give  up  his  interest.  It  is  the  great 
question  in  Harrington's  case,  8  Coke.  *  *  Suppose 
an  Act  says,  4  whereas  there  is  a  controversy  concerning 
land  between  A  and  B,  it  is  enacted  that  A  shall  enjoy 
it, — this  does  not  bind  others,  though  there  be  no  saving 
clause,  because  it  was  only  intended  to  end  this  difference 
between  the  two.'  " 

The  text  of  Mr.  Cruise  (b)  speaks  thus:  "With  respect 
to  the  operations  of  a  private  Act  of  Parliament,  it  is 
as  powerful  and  effective,  if  duly  and  properly  obtained, 
in  transferring  the  legal  estate  in  lands  from  one  person 
to  another,  and  in  binding  all  those  who  are  intended 
to  be  bound  by  it,  and  whose  rights  are  not  saved,  as  a 
public  one.  But  it  has  always  been  held  that  a  private 
judgment.  Act  does  not  bind  strangers,  even  before  the  general 
practice  of  inserting  a  saving  clause  in  it  was  adopted." 

The  apparent  exceptions  to  the  rule  in  the  case  of 
tenant  in  tail,  are  fully  stated.    (Pages  10  and  11). 

Where  power  was  given  by  a  private  Act  to  tenant 
in  tail  to  charge  the  estate  with  moneys,  it  was  held  that 
the  right  of  those  in  remainder  was  and  was  meant  to  be 
barred  by  the  Act  (c) ;  that  there  was  no  occasion  to  ex- 
cept their  rights,  as  was  done  in  other  cases  where  the 
Act  passes  upon  the  application  of  a  tenant  for  life;  for 
being  tenant  in  tail,  he  might  have  barred  the  remainder 
by  a  recovery. 

Again,  according  to  Mr.  Booth's  opinion  (page  10) : 
The  rights  of  the  persons  in  remainder  were  of  no  value, 
since,  by  a  common  recovery  duly  suffered,  these  rights 
could  be  annihilated  in  the  next  term. 

(a)  1  Ventris  176.       (6)  page  7.       (c)  Westby  \.  Kiernan,  Amb.  697, 
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Bulloch  v.  Fladgate  (a)  before  Sir  William  Grant,  1872. 
may  also  be  referred  to  on  the  general  question  as  to  "v~~/ 

•  a  rr  •        •  •  Re  Goodhue. 

private  Acts,  and  where  the  effect  of  positive  words  as  to 
the  vesting  of  an  estate  in  specified  persons,  and  except- 
ing of  named  persons  from  the  operation  of  the  saving 
clause  is  considered. 

The  point  is  also  discussed  how  far  the  saving  clauses 
can  operate,  if  clearly  repugnant  to  the  enacting  part, 
(p.  21)  and  in  the  case  cited  (Riddle  v.  White  (6),  the  Chief 
Baron  said:  "In  private  Acts  in  general,  the  Legislature 
does  nothing  more  than  enable  persons  to  enter  into  a  con- 
tract who  could  not  otherwise  enter  into  it ;  and  the  per- 
sons who  are  parties  to  the  Act,  are  expressly  named  in 
it ;  but  here  the  Legislature  does  a  great  deal  more,  it 
takes  on  itself  to  act  on  the  land  itself,  to  declare  that  it 
should  be  discharged  of  tithes;  accordingly,  therefore,  to 
the  principles  of  the  decided  cases,  and,  indeed,  of  com- 
mon sense,  we  think  that  the  rector  cannot  claim  his  tithes  judgment. 
against  the  express  words  of  the  Act  of  Parliament." 

The  reason  of  this  decision  seems  very  plain.  The 
Legislature  declared  that  the  land  should  be  discharged 
from  tithes,  and  still  to  allow  the  rector  to  claim  them 
would  be  to  avoid  this  express  enactment. 

The  law  seems  reasonably  clear  that  the  general  pro- 
position that  the  estates  of  persons  not  named  in  the 
Act,  or  necessarily  within  its  operations,  are  not  barred, 
does  not  depend  on  the  presence  or  absence  of  a  saving 
clause  (<?). 

In  the  present  case,  we  are  told  by  our  Interpretation 
Act  of  Ontario,  31  Victoria,  chapter  1,  that 
if  an  Act  be  of  the  nature  of  a  private  Act  it  shall 

(a)  1  V.  &  B.  471.  (6)  4  Gwill.  1387,  Tithe  cases, 

(c)  Blacks.  Com.  Kerr's  ed,  vol.  2,  346  ;  1  Stephen's  Com.  624, 
and  cases  there  cited. 

54t-VOL.  XIX.  GR. 
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1872.  not  affect  the  rights  of  any  person  or  of  any  body 
politic,  corporate,  or  collegiate,  such  only  excepted  as 
are  therein  mentioned  or  referred  to. 

When  the  present  Act  was  passed  our  legislation  was, 
as  regards  Estates  Bills,  without  any  of  the  safeguards 
or  precautions  which  long  experience  had  proved  to  be 
indispensable  in  dealing  with  private  rights  by  the 
Imperial  Parliament. 

The  provision  in  our  Interpretation  Act,  just  referred 
to,  cannot  be  disregarded.  The  rights  of  the  infant 
grandchildren  are  neither  "mentioned,  or  referred  to" 
in  the  Act  before  us.  The  deed  and  the  Statute  seem 
alike  to  ignore  the  existence  of  any  such  rights. 
Although  I  am  clearly  of  opinion  that  the  rights  of  the 
infants  would  not  be  bound,  even  in  the  absence  of  a 
saving  clause,  it  is  a  matter  of  satisfaction  to  me  to  find 
judgment,  that  the  same  Legislature  that  passed  an  Act  interfering 
with  the  previously  undoubted  right  of  a  fellow  subject 
to  dispose  as  he  thought  right  of  his  estate,  has  also, 
on  the  very  threshold  of  its  legislative  career,  provided 
an  antidote  of  universal  application  in  the  unmistakable 
language  of  the  Interpretation  Act. 

I  think  we  are  bound  to  conclude,  on  the  perusal  of 
the  deed  and  the  Statute,  that  our  Legislature  did  not 
mean  to  destroy — as  I  am  quite  satisfied  they  have  not 
in  law  destroyed — the  undoubted  rights  of  a  large 
number  of  infant  children ;  and  that  had  it  been  pro- 
posed to  them  to  do  so  in  express  terms — as  it  may 
possibly  have  been  the  intention  of  the  promoters  of  the 
Bill  that  they  should  have  done — tbey  would  have 
shrunk  from  a  course  happily  so  unprecedented  in 
modern  English  legislation. 


They  appear  to  me  to  have  merely  dealt  with  certain 
estates  assumed  tg  be  vested  in  interest,  and  merely  to 
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have  accelerated  the  period  of  enjoyment  and  posses-  1872. 
sion.     But  I  think  it  risrht  to  add  that  my  opinion  does  — ' 

°  J     r  Re  Goodhue. 

not  depend  on  whether  the  interests  are  vested  or 
contingent 

I  think  the  interests  of  the  grandchildren  remain  as 
they  were  under  the  will,  and  that  the  demurrers  to 
their  petition  should  be  overruled.  I  think  the  decision 
of  this  case  necessarily  decides  the  other  case  :  In  re 
Goodhue. 


As  we  hold  the  grandchildren  entitled  to  have  their 
rights  declared  and  protected,  we  must  also,  I  think, 
refuse  to  compel  the  trustees  under  the  will  to  distribute 
the  assets  and  assigu  the  estate  to  parties  not  now 
entitled  thereto,  as  against  the  grandchildren,  so  long 
as  the  interests  of  the  infants  are  to  be  protected. 

Morrison,  J. — I  entirely  agree  with  so  much  of  the  judgment, 
full  and  able  judgment  of  the  learned  Chief  Justice 
of  this  Court,  as  applies  to  the  power  of  the  Legislature 
to  pass  the  Statute  in  question,  and  I  concur  in  the  re- 
marks of  the  Chief  Justice  made  in  reference  thereto  ; 
but,  with  the  greatest  respect,  I  cannot  acquiesce  in  the 
conclusion  that  the  learned  Chief  Justice  has  arrived  at. 
I  am  of  opinion,  after  much  consideration  of  the  case,  that 
the  Order  of  the  Court  below  should  be  reversed,  for 
the  reasons  stated  in  the  able  judgment  of  my  brother 
G-wynne,  which  I  have  carefully  read  and  con- 
sidered. In  addition,  I  would  observe  that,  on  this 
second  hearing  of  the  appeal  much  more  notice  has  been 
taken  of  what  I  think  is  the  real  matter  in  question 
— the  rights  of  the  infant  appellants  under  the  will  of 
the  testator,  and  the  effect  of  the  Statute  upon  those 
rights.  It  seems  to  me  that  to  hold  that  the  infant  ap- 
pellants are  barred  and  deprived  of  their  rights  by  virtue 
of  the  Statute — which  in  effect  is  the  result  of  the  Order 
of  the  Court  below — would  be  saying  that  which  the 
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1872.   Legislature  has  not  said,  and  that  which,  in  my  opinion, 

^yT0>  the  Legislature  did  not  intend,  and  has  not  enacted  or  de- 
Re  Goodhue.  °  ' 

clared.  In  order  to  bar  these  infant  appellants  of  their 
rights,  and  defeat  the  intention  and  object  of  the  testator, 
the  Statute,  in  my  opinion,  should  contain  an  express 
and  explicit  enactment  to  that  effect,  specifically  referring 
to  the  appellants.  I  find  no  such  provision  or  declara- 
tion in  the  Act;  and  I  will  further  add,  that  I  think  it  is 
highly  improbable  that  the  Legislature  had  in  their 
minds  an  intention  to  defeat  the  object  and  effect  of  the 
testator's  will ;  and  it  is  only  reasonable  to  asssume  that 
if  the  Legislature  proposed  violently  to  interfere  and 
deprive  the  grandchildren  of  their  rights,  it  would 
have  expressly  declared  such  to  be  one  of  the  objects 
and  purposes  of  the  Statute. 

Wilson,  J. — Since  this  case  was  last  before  the 
Court,  a  year  ago,  I  have  had  the  opportunity  to  consider 
judgment,  it  occasionally,  but  not  with  that  degree  of  attention 
which  its  importance  requires.  I  should  have  been  glad 
to  have  had  a  longer  time — I  should  more  correctly  say, 
a  fitter  opportunity  of  going  over  the  facts  in  detail 
and  of  expressing  my  opinion  in  a  form  satisfactory  to 
myself.  If  I  thought  that  further  time  for  reflection 
would  lead  me  to  a  different  conclusion  than  the  one  I 
have  come  to,  I  should  be  obliged  to  ask  it ;  but  as  the 
other  members  of  the  Court  are  ready  to  pronounce  a 
final  judgment,  and  as  the  result  cannot  be  affected  in 
the  least  by  my  opinion,  it  would  be  unnecessary  and 
unwise,  considering  the  great  interests  involved,  to  post- 
pone the  decision  any  longer. 

I  expressed  my  opinion  formerly  in  favour  of  the 
appeal  by  the  trustee.  I  did  so  on  perusing  the  very 
able  judgment  of  my  brother  Grwynne,  who  has  unques- 
tionably hit  the  blot  which  vitiates  the  whole  elaborate 
process  resorted  to  for  the  purpose  of  making  a  will  for 
the  testator,  which  he  certainly  never  made  nor  intended 
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to  make.    I  have  since  read  the  opinions  of  the  learned  1872. 
Chief  Justice  of  the  Common  Pleas,  and  of  my  brother  v— " v— ' 

„  ,         i  -y-  .  '  J     .  Re  Goodhue. 

G-alU  and  1  am  quite  willing  to  adopt  the  reasoning  of 
these  three  judgments,  and  the  result  to  which  that 
reasoning  leads,  as  my  guide  and  judgment  in  this 
controversy. 

Gwynne,  J. — What  has  been  contended  on  the  part 
of  the  defendants  in  the  above  suit  is,  that  the  Legisla- 
ture, in  the  exercise  of  what  is  termed  its  paramount 
authority,  has  arbitrarily,  by  the  Act  alluded  to  (34  Vic. 
ch.  99),  transferred  to  the  testator's  children  the  whole 
of  the  testator's  residuary  estate,  although  he  had  not 
by  his  will  devised  it  to  them,  and  has  deprived  the 
testator's  grandchildren  of  their  hopes  of  partaking  in 
the  testator's  bounty,  by  stripping  them  of  all  possibility 
of  enjoying  estates  which  in  a  given  event  which  may 
yet  happen,  the  testator  had  devised  to  them. 

Judgment. 

Conceding  that  the  Legislature  has  the  power  to  com- 
mit such  a  palpable  injustice,  I  cannot  be  persuaded  that 
the  Act  in  question  has  done  so,  unless  I  find  such  an 
intent  plainly  and  unequivocally  stated,  in  language  so 
express  as  to  admit  of  no  possible  misconception,  and  no 
shadow  of  a  doubt. 

It  is  always  to  be  presumed  that  the  Legislature,  when 
it  entertains  an  intention,  will  express  it  in  clear  and 
explicit  terms  :  Oras  Company  v.  Clarke  (a).  When  an 
Act  of  Parliament  interferes  with,  or  when  the  conten- 
tion is,  that  it  interferes  with  private  rights  and  private 
interests,  it  ought  to  receive  a  most  strict  construction 
in  so  far  as  those  rights  and  interests  are  concerned ; 
and  so  clearly  is  this  the  established  doctrine  of  the 
Court,  that  Lord  Justice  Sir  6r.  Turner,  in  Huyhes  v. 
Chester  and  Holyhead  Railway  Company  (5),  said  that 


(a)  11  C.  B.  N.  S.  827. 


(6)  8  Jur.  N.  S.  221 
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1872.  "  it  is  unnecessary  to  refer  to  any  cases  upon  the  point, 
*    v    '  and  that  they  might  be  cited  almost  without  end." 

Re  Goodhue.  J  ° 

In  Eton  College  v.  Bishop  of  Winchester  (a),  it  is  said, 
"  The  construction  of  a  private  Act  is  to  be  governed 
by  the  principles  of  common  law,  and  applied  to  the 
subject  in  a  manner  analogously  to  the  rules  of  interpre- 
tation of  a  private  deed  or  conveyance."  The  Court 
knows  nothing  of  the  intention  of  an  Act,  except  from 
the  words  in  which  it  is  expressed. 

In  Edinburgh  and  Glasgow  Railway  Company  v. 
The  Magistrates  of  Linlithgow  (b),  Lord  Truro,  C.  J., 
says  that  a  recital,  even  in  an  Act  of  Parliament, 
will  not  bind  those  who  are  not  within  its  enacting 
part.  And  our  own  interpretation  Act,  Ontario  Statute, 
31  Victoria,  chapter  1,  section  31,  enacts  that  if  an 
Act  of  the  Legislature  of  Ontario  be  of  the  nature  of 
judgment,  a  private  Act,  it  shall  not  affect  the  rights  of  any 
persons,  such  only  excepted  as  are  therein  mentioned 
and  referred  to. 

The  whole  frame  of  the  deed  which  the  Act  confirms 
is  based  upon  the  assumption  that  the  estate  of  the 
testator's  residuary  real  and  personal  estate,  is  a  vested 
estate,  and  that  the  period  of  distribution  only  is  post- 
poned until  the  decease  of  testator's  widow. 

The  deed  recites,  among  other  things,  as  the  occasion 
of  the  provisions  of  the  deed,  as  follows  :  "  And  whereas, 
all  the  said  testator's  children  have  attained  the  full  age 
of  twenty-one  years ;  and  whereas  (after  paying  and 
providing  for  all  out-goings)  the  residuary  estate  is  of 
large  value,  amounting  to  more  than  $300,000,  and  the 
respective  shares  of  the  testator  s  said  children  therein 
are  considerable,  and  it  is  desirable  that  they  should 


(a)  Lofft.  401. 


(6)  3  Macqueen.  H.  of  L.  704. 
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respectively  enter  into  the  possession  and  enjoyment  of  1872. 
the  same,  and  that  this  should  not  be  postponed  until „VTV~"' 

x      1  Re  Goodhue. 

the  decease  of  the  said  widow  of  the  deceased ;  and 
whereas  the  several  parties  hereto  have  respectively 
assented  and  agreed  to  enter  into  and  execute  these 
presents,  in  -order  to  secure  to  each  of  the  children  of 
the  testator  the  immediate  possession  and  enjoyment  of 
their  respective  shares  in  the  said  residuary  estate." 
The  deed,  for  the  reasons  here  recited,  then  proceeded 
to  declare,  among  other  things,  as  follows : 

"  Now  these  presents  therefore  witness,  and  it  is 
hereby  respectively  covenanted  and  agreed  upon  by  and 
between  the  said  respective  parties  and  their  respective 
heirs,  executors,  and  administrators,  as  follows:"  Fifth. 
"  That  the  residue  of  the  said  trust  estate,  other  than  is 
hereinbefore  excepted,  shall  be  divided  into  six  separate 
shares  or  allotments,  of  equal  value,  or  as  nearly  so  as 
circumstances  will  permit,  and  such  division  into  the  said  judgment, 
allotments  shall  be  made  as  soon  as  conveniently  may 
be  by  the  said  trustees  :  and  in  making  such  allotments, 
the  trustees  shall  distribute  the  said  trust  estate  in 
specie,  as  the  same  may  then  happen  to  be,  and  without 
converting  or  collecting,  or  assuming  to  convert  or 
collect  the  same,  or  any  part  of  the  said  trust  premises, 
and  without  making  any  equal  partition  of  the  said 
trust  estate,  which  consists  of  realty,  but  treating  and 
considering  the  whole  of  the  said  residuary  estate  to  be 
alloted  as  converted  into  personalty,  and  of  the  money 
value  ascribed  by  the  said  trustees  to  each  part  and 
parcel  thereof;  and  that  in  case  the  said  trustees  shall 
neglect  or  refuse  to  make  such  allotment  or  distribution, 
or  in  case  they  should  differ  about  the  same,  or  in  case  of 
the  death  or  removal  from  this  Province,  or  the  resigna- 
tion of  either  of  them  the  said  trustees,  in  any  of  such 
cases  any  of  the  parties  to  these  presents,  other  than  the 
party  of  the  first  part,  (that  is  the  widow),  may  apply  to 
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1872.  the  Court  of  Chancery  or  a  Judge  thereof,  in  a  summary 
^p^^  manner,  to  appoint  one  or  more  Referee  or  Referees,  by 
whom  such  allotment  may  be  validly  made  ;  and  that  in 
case  of  any  difference  as  to  which  of  the  said  several  allot- 
ments shall  be  taken  by  any  of  the  said  children,  for 
his  or  her  shares  respectively,  the  same  shall  be  deter- 
mined by  lot  or  drawings  by  the  said  trustees,  or  Referee 
or  Referees,  in  the  presence  of  at  least  three  of  the  said 
children. 


6th.  "  When  the  said  several  allotments  shall  have 
been  determined  and  the  respective  shares  distributed  or 
assigned  to  each  of  the  said  children,  then  the  said 
respective  shares  to  which  the  children  are  before  said  to 
be  beneficially  entitled  in  common,  shall  be  duly  con- 
veyed and  transferred  according*  to  the  several  natures 
of  the  respective  parts  of  such  shares,  unto  and  to  the 
use  of  each  of  the  said  children,  their  respective  heirs, 
Judgment,  executors,  administrators,  and  assigns,  absolutely  in 

SEVERALTY." 

Now,  throughout  the  whole  of  this  deed  there  is  not  a 
word  to  indicate  that  there  was  any  doubt  entertained 
as  to  the  vested  estate  of  the  testator's  children,  living 
at  his  death,  in  the  residuary  trust  estate  ;  true,  the  will 
is  recited,  whereby  it  appears  that  the  trusts  of  the 
will  are  "  for  all  the  testator's  children  who  should  be 
living  at  the  decease  of  the  testator's  wife,  in  equal 
shares,  and  the  children  of  such  of  them  as  might  then 
be  dead,  such  grandchild  or  grandchildren  to  be  entitled 
to  the  share  his,  her  or  their  father  or  mother  would 
have  been  entitled  to  if  living";  but  the  deed  treats  this 
as  an  estate  vested  in  interest  in  the  testator's  children 
living  at  his  death,  with  the  period  of  possession  only 
postponed  until  the  widow's  death,  and  regards  the 
interest  of  the  grandchildren  as  being  no  other  than  by 
way  of  transmission  through  their  parents,  the  testator's 
children.    The  object  of  the  deed,  treating  the  estate  of 
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the  testator's  children  to  be  vested  under  the  will,  is  1872. 

simply  to  expedite  the  period  of  possession,  and  to  obtain  Rv*^v^h"/ 
a  transfer  to  each,  of  his  or  her  share  in  specie ;  that, 
is  whether  real  or  personal  estate,  to  be  so  conveyed  as 
to  pass  according  to  the  nature  of  the  estate — if  real,  to 
each  child's  heirs — if  personal,  to  his  or  her  executors 
and  administrators.  These  are  the  only  deviations  from 
the  trust  purposes  declared  by  the  testator  as  to  his 
residuary  real  and  personal  estate  by  his  will,  which  are 
professed  and  declared  to  be  within  the  contemplation  of 
the  deed,  and  that  this  was  the  whole  scope  and  contem- 
plation of  the  deed  appears  clearly,  as  I  think,  from  the 
eighth  paragraph,  viz.:  "Inasmuch  as  it  is  doubtful 
whether  the  hereinbefore-agreed-upon  arrangements 
for  the  settlement  and  distribution  by  the  said  widow 
and  children  of  the  said  estate  of  the  said  testator  can 
be  legally,  assented  to,  or  carried  into  effect  by  the  trus- 
tees, by  reason  of  the  coverture  of  several  of  the 
parties  hereto,  and  also  from  the  insufficiency  of  the  judgment. 
powers  of  the  said  trustees  under  the  said  will,  it  is 
hereby  agreed  that  an  application  shall  be  made  to  the 
Legislature  of  the  Province  of  Ontario  for  an  Act  to 
confirm  these  presents,  and  for  such  power  as  may  be 
incidental  thereto,  or  necessary  in  the  premises." 

The  object  of  the  deed,  then,  was  to  expedite  the 
period  of  possession  of  estates  claimed  to  be  and  treated 
as  vested  in  interest  in  the  testator's  children,  and  to 
obtain  an  immediate  transfer  of  such  vested  estates  in 
both  the  real  and  personal  estates  as  existing,  instead  of 
in  personalty  only,  after  conversion  of  the  realty  into 
personalty;  and  the  declared  object  of  the  Act  which 
was  to  be  applied  for  was  to  confirm  that  deed,  and  effect 
those  purposes,  notwithstanding  the  doubts  as  to  its 
validity  by  reason  of  some  of  the  parties  being  femmes 
couvertes,  and  by  reason  of  the  insufficiency  of  the 
powers  given  to  the  trustees  to  enable  them  to  transfer 
the  estate  to  the  parties  to  the  deed  (although  entitled 
55- — VOL.  XIX.  GR. 
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1872.   to  such  vested  interests)  sooner  than  was  directed  by  the 
will. 

Re  Goodhue. 

The  Petition  to  the  Legislature,  as  set  forth  in  the 
Act  as  the  reason  for  the  passing  of  the  Act,  stated, 
among  other  things,  the  execution  of  the  above  deed, 
which  was  set  out  in  full,  and  that  the  object  of  the  deed 
ivas  to  secure  to  each  of  the  children  of  the  testator  the 
immediate  possession  and  enjoyment  of  their  respective 
shares  in  the  said  residuary  estate,  without  being  post- 
poned until  the  death  of  testator's  widow,  and  it  therefore 
prayed  that  an  Act  might  be  passed  in  order  to  confirm 
the  said  indenture  and  the  several  provisions  thereof, 
and  to  effectuate  the  same.  It  was  thereupon  enacted, 
"  That  the  said  indenture  of  the  26th  September,  1870, 
in  the  schedule  of  this  Act  set  forth,  is  hereby  confirmed 
and  declared  to  be  valid,  and  the  said  trustees  of  the 
estate  of  the  said  Honourable  George  Jervis  Goodhue, 
judgment,  deceased,  are  hereby  authorized  and  required  to  carry 
into  effect  the  several  provisions  thereof,  and  in  so  doing 
are  hereby  saved  harmless  and  indemnified  in  the 
premises." 

Now,  in  so  far  as  the  operation  of  the  deed  is  con- 
cerned, all  that  the  Act  of  the  Legislature  professes  to 
do  is,  as  it  appears  to  me,  to  confirm  it  and  make  it 
valid,  notwithstanding  the  doubts  therein  recited  as  to 
its  being  valid  for  the  reasons  therein  stated,  without  an 
Act :  to  remove,  in  effect,  simply  the  suggested  doubts. 

The  Act  then  proposes  to  do  no  more  than  the  deed 
itself  purports  to  do,  and  as  the  deed  itself  suggests,  it 
could  have  effectually  done  but  for  the  doubts  suggested. 
The  removal  of  the  doubts  was  all  that  was  suggested 
to  be  necessary  to  give  it  complete  validity.  Now, 
under  these  circumstances,  what  is  the  effect  of  the 
enactment  which  declares  the  deed  to  be  valid  ?  A  deed 
is  said  to  be  valid,  I  take  it,  when  it  is  effectual  to  bind 
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the  parties  thereto  and  their  privies  to  the  extent  of  the  1872. 
purposes,  scope,  and  intent  of  the  deed  as  declared  v~~v— ' 

i  ti.  ,.i  Re  Goodhue. 

therein.  A  deed  inter  partes  has  no  validity  or  bind- 
ing force  upon  any  persons  not  parties  thereto.  To  he 
bound  thereby,  a  person  must  be  a  party  thereto  or  in 
privity  with  a  party.  Infants  and  married  women, 
although  parties  to  and  executing  a  deed,  may  not  be 
bound  by  the  deed  by  reason  of  their  legal  infirmity  as 
infants  or  married  women ;  but  no  one,  whether  infant 
or  married  woman,  can  be  in  any  manner  affected  by 
a  deed  touching  and  concerning  matters  in  which  they 
have  an  interest,  unless  they  are  parties  thereto,  or 
unless  in  virtue  of  some  express  provision  of  an  Act  of 
Parliament,  as  for  instance,  the  Act  enabling  tenants  in 
tail  to  bar  the  estate  tail  and  all  remainders.  The  effect 
of  the  declaration  in  the  Act  is,  as  it  appears  to  me,  at 
most  to  declare  and  enact  that  the  deed  shall  be  valid 
and  binding  according  to  its  tenor  and  effect,  true  intent 
and  meaning,  upon  the  several  parties  thereto,  notwith-  judgment, 
standing  the  doubts  expressed  as  to  married  women  who 
had  signed  it  not  being  bound,  and  upon  the  trustees  of 
the  testator's  estate,  notwithstanding  that  they  were  not, 
in  their  character  of  trustees,  parties  assenting  thereto, 
in  so  far  as  to  authorize  them  to  transfer  to  the  parties 
to  the  deed  in  severalty  such  shares  as  were  vested  in 
them  in  interest  by  the  will  without  waiting  for  the 
decease  of  testator's  widow ;  but  the  Act  does  not  profess 
to  deprive,  and  therefore  cannot  be  construed  to  have 
an  effect  so  contrary  to  all  our  ideas  of  legislation  and 
of  natural  justice  as  to  deprive  any  persons,  least  of  all 
infants,  who  are  contingently  made  objects  of  the  tes- 
tator's bounty,  of  the  prospective  benefit  of  such  bounty, 
nor  does  it  profess  to  vest,  and  therefore  we  cannot 
construe  it  to  have  an  effect  so  contrary  to  all  our  ideas 
of  legislation  and  of  natural  justice,  as  to  vest,  in  any 
persons,  an  estate  and  interest  in  the  testator's  estate, 
which  the  testator  has  not  himself  vested  in  such  per- 
sons, but  has  made  contingent  upon  an  event  yet  in 
the  future. 
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1872.  Ia  the  absence  of  an  express  legislative  enactment, 
v— "v*-'  we  cannot,  I  think,  having  regard  to  the  recognized 

Re  Goodhue.  .  to  ° 

rules  of  construction  of  all  instruments,  hold  that  persons 
who,  depending  upon  a  contingency  which  has  not  yet 
happened,  may  be  entitled  to  share  in  the  testator's 
residuary  estate,  are  deprived  of  such  interest  by  a  simple 
declaration  that  a  deed,  to  which  such  persons  are  not 
parties,  or  in  privity  with  any  of  the  parties,  and  which 
treats  the  estate  as  one  in  which  they  never  could  have 
any  interest,  and  as  if  all  persons  interested  therein 
were  parties  executing  the  deed,  should  be  valid.  Then 
the  Act  authorizes  and  requires  the  trustees  of  the 
testator's  estate  to  carry  into  effect  the  several  provisions 
of  the  deed.  Now,  what  are  these  provisions  ?  This 
question  involves  the  consideration  of  the  construction  of 
the  deed,  an  inquiry  as  to  what  is  its  true  intent  and 
purpose,  nature  and  effect.  To  ascertain  this  purpose 
we  must  look  at  all  the  recitals,  and  at  the  whole  scope 
Judgment,  and  object  of  the  deed  as  expressed  therein,  and  doing 
so,  we  find  it  to  be  declared  to  be  to  expedite  the  per- 
sonal possession  and  enjoyment  of  estates  which  the  deed 
treats  as  already  vested  in  interest,  and  to  obtain  a 
transfer  of  such  vested  estates  to  each  of  the  parties 
entitled  to  the  testator's  residuary  and  personal  estate, 
in  realty  and  personalty  as  it  exists,  and  not  wholly  in 
personalty  after  conversion  of  realty  into  personalty. 
The  express  object  of  the  deed  is  declared  to  be  "  to 
secure  to  each  of  the  children  of  the  testator  the  imme- 
diate possession  and  enjoyment  of  their  respective  shares 
in  the  said  residuary  estate,  instead  of  having  the  period 
of  such  possession  and  enjoyment  postponed  until  the 
decease  of  the  testator's  widow."  Such  being  the 
declared  object,  scope,  and  intent  of  the  deed,  the 
trustees  are  authorized  and  required  to  carry  such  object 
into  effect,  and  the  Act  is  declared  to  be  their  warrant 
for  so  doing.  Such,  then,  being  the  provisions  of  the 
deed,  according  to  the  proper  construction  to  be  put 
upon  it,  it  cannot  be  held  that  a  clause  in  the  Act  autho- 
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rizing  and  requiring  the  trustees  to  carry  such  provisions  1872. 
into  effect,  notwithstanding  that  the  testator's  will  had,  J*TvTr' 

'  &  7  Re  Goodhue. 

as  was  suggested,  directed  them  to  defer  the  period  of 
possession,  should  have  the  effect  of  requiring  them  to 
transfer  the  testator's  estate  to  persons  to  whom  he  had 
not  devised  it,  and  of  saving  them  harmless  as  against 
the  claims  of  the  parties  to  whom  he  had  devised  it,  if 
they  should  make  such  a  disposition  of  the  estate  of 
which  they  were  made  trustees. 

Reading  the  Act  by  the  light  of  the  recitals  contained 
therein  as  to  the  scope,  object,  and  purpose  of  the  deed, 
and  as  to  the  necessity  therein  stated  for  applying  to  the 
Legislature  to  confirm  it,  by  reason  of  some  of  the  parties 
being  under  coverture,  and  of  doubts  existing  whether 
under  those  circumstances  they  were  bound  by  the  deed, 
we  must,  I  think,  hold  that  what  the  Act  professes  to 
authorize  the  trustees  to  do,  is  not  to  deprive  the  infant 
plaintiffs  of  the  bonnty  which,  in  a  given  event,  the  judgment, 
testator  devised  to  them,  but  to  divide  the  residuary 
estate  into  six  equal  shares,  and  to  transfer  to  the  several 
parties  to  the  deed  the  several  shares  which  were  vested 
in  them  in  interest,  if  they  were  vested  in  them  in 
interest,  as  the  deed  treated  them  to  be,  thus  expediting 
only  the  period  of  enjoyment.  Without  the  most  un- 
equivocal and  express  language,  I  cannot  venture  to 
assume  that  the  Legislature  contemplated  such  an 
injustice  and  such  a  departure  from  all  the  rules  and 
principles  governing  Courts  of  Justice,  as  to  deprive  the 
testator's  infant  grandchildren  of  the  estates  devised  to 
them  by  the  testator's  will,  in  the  event  of  their  parent, 
the  testator's  child,  not  surviving  his  widow.  The  inten- 
tion of  the  Act,  to  be  collected  from  its  recitals  and 
enacting  clauses,  is,  as  it  appears  to  me,  to  authorize 
such  shares  in  the  testator's  estate  as  the  parties  to  the 
deed  had  become  entitled  unto  in  interest  by  the  will,  as 
the  deed  treated  them  to  have  become,  to  be  transferred 
to  them  in  possession,  in  anticipation  of  the  time  specified 
in  the  "Will,  and  in  specie  as  now  existing. 
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1872.       It  is,  as  it  appears  to  me,  an  unwarrantable  interpre- 
tation  of  the  intent  of  the  Legislature,  and  a  strained 

Re  Goodhue.  .  ° 

construction  of  the  language  used,  to  hold  that  they 
contemplated  by  force  of  a  Legislative  Act  to  transfer 
to  B  an  estate,  which  in  a  given  event,  which  may  yet 
happen,  the  testator  had  devised  to  others,  and  which  he 
had  not  at  all  devised  to  B,  otherwise  than  contingently 
upon  the  happening  of  an  event  which  has  not  yet  hap- 
pened, and  by  possibility  may  never  happen  ;  nor  does 
the  Act  authorize  the  Court,  contrary  to  its  ordinary 
course  and  practice,  to  administer  the  testator's  estate 
upon  a  summary  application,  and  in  the  course  of  such 
administration  to  transfer  to  B  the  immediate  possession 
and  absolute  enjoyment  of  an  estate  which,  under  the 
terms  of  the  testator's  will,  was  not  vested,  and  by  possi- 
bility may  never  become  vested,  in  interest  in  him,  but 
which  may  become  vested  in  others.  The  Act,  in  my 
judgment,  gives  no  jurisdiction  to  the  Court  of  Chancery 
judgment,  to  administer  and  distribute  the  testator's  estate  to  the 
prejudice  of  parties  who  may  become  the  sole  parties  inter- 
ested under  the  will,  or  to  deal  with  such  interests  in  the 
absence  of  such  persons,  and  without  hearing  them  or 
notice  given  to  them  ;  nor  do  I  find  anything  in  the  Act 
which  can  with  propriety  be  said  to  divest  the  Court 
of  Chancery  of  its  high  privilege  of  being  the  guardian 
of  the  rights  of  infants,  or  to  compel  it  to  dispose  of 
those  rights  to  others  without  suit  and  a  deliberate  judg- 
ment recorded,  and  in  the  absence  of  the  infants.  The 
third  section  of  the  Act  authorizes  any  of  the  parties  to 
the  indenture,  or  their  respective  representatives,  or  the 
said  trustees,  or  either  of  them,  or  their  successors  under 
the  trusts  of  the  said  will  of  the  said  6r.  J.  Groodhue, 
from  time  to  time,  to  apply  in  a  summary  manner  to  the 
Court  of  Chancery,  or  to  a  Judge  thereof  in  Chambers, 
upon  notice  to  such  other  of  the  said  parties  as  the  said 
Court  or  Judge  may  direct— but  for  what  purpose  ?  The 
section  in  question  says  this  summary  application  may 
be  made  only  "  in  respect  of  any  matter  or  thing  for 


CHANCERY  REPORTS. 


439 


carrying  into  effect  the  provisions  of  the  said  indenture  1872. 
connected  with  the  management  of  the  trusts  of  the  said 

°  *  Re  Goodhue. 

will,  or  in  the  disposition  of  the  proceeds  of  the  said  trust 
estate,  or  of  any  part  thereof,  or  in  respect  of  any 
matter  or  thing  connected  therewith,  or  in  respect  of 
which  the  said  Court  or  Judge  would  have  jurisdiction, 
in  case  a  bill  or  other  proceeding  was  instituted  in  the 
said  Court,  and  obtain  the  order  and  direction  of  the 
said  Court  or  Judge  thereupon  ;  and  such  order  mag, 
amongst  other  things,  require  the  said  trustees  to  submit 
statements  and  accounts  of  the  said  trust  estate  and  the 
management  thereof,  and  may  generally  be  to  the  purport 
and  effect  which,  in  the  discretion  of  the  said  Court  or 
Judge,  shall  seem  meet. 

Now,  it  is  an  undoubted  principle  of  natural  justice,  that 
the  rights  of  parties  interested  in  property,  or  claiming  so 
to  be,  shall  not  be  adjudicated  upon  or  disposed  of  by 
any  Court  of  Justice  in  the  absence  of  such  parties,  Judgment, 
or  without  their  being  given  an  opportunity  to  assert 
their  rights.  To  attribute  to  the  Legislature  an  intent 
of  subverting  this  universally  recognized  principle,  is 
what  I  cannot  permit  myself  to  do ;  unless  I  shall  find 
that  intent  expressed  in  such  language  as  is  incapable  of 
being  mistaken.  If  the  language  be  doubtful,  I  must 
construe  the  doubtful  language  so  as  to  maintain  and 
support  inviolate  a  principle  so  universally  recognized, 
instead  of  to  subvert  it.  Bearing  in  view  this  sacred 
principle,  and  seeing  no  intention  expressed  in  the  Act 
on  the  part  of  the  Legislature  to  subvert  it,  this  third 
section  presents  to  my  mind  the  clearest  evidence  that 
the  Legislature  were  proceeding  upon  the  basis  adopted 
as  the  frame  of  the  deed,  and  the  assumption  therein 
apparent,  that  all  parties  really  interested  were  parties 
to  the  deed,  when  it  provided  that  the  notice  of  the 
proceedings  in  the  Court  was  to  be  given  only  to  the 
parties  to  the  deed  and  the  trustees.  I  cannot  interpret 
the  language  of  this  third  section  as  providing  that  the 
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1872.  interests,  if  any  there  be,  of  persons  strangers  to  the 
s-~y— '  deed  shall  be  adjudicated  upon  or  disposed  of  by  the 

le  Goodhue.  ^  .      _    .      /  }  . 

Court  in  their  absence,  or  that  any  such  adjudication 
shall,  contrary  to  the  principles  of  natural  justice,  be 
binding  upon  such  strangers  so  kept  in  ignorance  of  all 
such  proceedings.  The  language  of  the  section  seems 
to  me  to  expressly  confine  and  limit  the  jurisdiction  of 
the  Court  and  Judge  to  the  jurisdiction  which,  accord- 
ing to  the  established  and  well-known  principles  of 
equity,  the  Court  would  have,  in  case  a  bill  were  filed 
for  the  like  purpose,  and  if  a  bill  were  filed,  all  parties 
having  an  interest  in  the  subject  matter  in  respect  of 
which  the  jurisdiction  of  the  Court  was  invoked,  should 
have  to  be  brought  before  the  Court ;  moreover,  it  is 
apparent  from  the  words,  "  and  may  generally  be  to  the 
purport  or  effect  which  in  the  discretion  of  the  Court  or 
Judge  shall  seem  meet,"  that  everything  the  Court  or 
Judge  shall  do  in  the  premises  is  left  open  to  the  inquiry 
Judgment,  and  the  adjudication  of  a  superior  tribunal,  as  the 
manner  in  which,  in  the  given  case,  such  discretion  has 
been  exercised  ;  and  I  must  say  that  an  order  made  in 
the  absence  of  infants  claiming  to  be  interested  in  a 
testator's  estate,  the  effect  of  depriving  the  infants  of 
the  right  to  have  the  question  of  their  asserted  claims 
inquired  into  and  adjudicated  upon  by  the  Court,  upon 
a  bill  filed  for  that  purpose,  according  to  the  practice  of 
the  Court,  can  in  no  sense,  in  my  judgment,  be  said  to 
be  an  order  made  in  the  exercise  of  a  sound  discretion, 
and  can  have  no  effect  whatever  so  as  to  bind  or  bar  the 
right  of  the  infant  claimants  to  have  their  claims  enter- 
tained and  adjudicated  upon  in  a  suit  instituted  on  their 
behalf. 

But  this  third  section  presents  further  evidence  to  my 
mind  that  it  was  not  the  intention  of  the  Legislature  to 
subvert  the  testator's  will, by  transferring  to  his  children 
estates  not  vested  in  them  in  interest  by  the  will,  and 
which,  by  possibility,  might  become  the  property  of  his 
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grandchildren,  and  not  of  his  children,  but  simply  to  1872. 
expedite  the  enioyment  of  estates  assumed  to  be  vested  J^^"^ 

\  0  J  m      Re  Goodhue. 

in  interest ;  for  the  trusts  of  the  will  are,  by  the  third 
section,  regarded  as  still  continuing  in  existence,  and,  as 
I  read  the  Act,  in  all  other  respects  than  in  so  far  as 
the  authorizing  the  transfer  of  the  immediate  possession 
of  estates  vested  in  interest,  is  an  interference  with  these 
trusts.  It  is  in  respect  of  the  management  of  the  trusts 
of  the  will,  or  the  disposition  of  the  proceeds  of  the  trust 
estate,  or  in  respect  of  any  matter  connected  therewith, 
or  in  regard  to  which  the  Court  would  have  jurisdiction 
in  case  a  bill  were  instituted  in  the  Court,  that  the  sum- 
mary proceeding  is  authorized.  Now  if  the  Court  would 
not  have,  and  it  cannot  be  contended  that;  it  would  have, 
irrespective  of  the  Act,  jurisdiction  on  a  bill  filed  by  the 
children  against  the  trustees,  to  compel  them  to  convey 
to  the  testator's  children  estates  not  devised  to  them, 
then  the  statute  gives  no  jurisdiction  to  do  so  by  the 
summary  proceeding  authorized,  and  an  order  directing  Judgment, 
such  a  transfer  to  be  made  is,  in  my  opinion,  an  order 
beyond  the  jurisdiction  of  the  Court  to  make. 

Bat  whatever  may  be  the  decision  of  the  Court  upon 
the  hearing  of  the  cause  instituted  by  the  infants  and 
the  trustee,  Mr.  Becker,  who  in  the  discharge  of  the 
trust  reposed  in  him  by  the  testator  appears  to  have 
been  in  duty  bound  to  invoke  by  bill  the  interference  of 
the  Court,  whatever  may  be  the  proper  construction  to  put 
upon  the  statute  ;  whether  or  not  it  shall  be  found  that 
its  operation  is  absolutely  to  deprive  the  testator's  grand- 
children of  the  benefit  of  the  testator's  bounty,  although 
they,  and  they  only,  by  reason  of  all  their  parents, 
the  testator's  children,  dying  in  the  lifetime  of  his 
widow,  should  prove  to  be  the  persons  entitled  as  devi- 
sees of  the  whole  of  the  testator's  residuary  estate,  the 
infant  plaintiffs  and  their  trustees  have,  in  my  judgment, 
an  undoubted  right  to  have  the  adjudication  of  the  Court 
by  a  decree  upon  that  subject,  before  the  infants,  who 
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1872.  are  no  parties  to  the  deed  to  which  the  statute  relates, 
v-~~y-->  and  who  are  not  mentioned  or  referred  to  in  the  statute, 

Re  Goodhue.  t      /•     •   i  • 

can  be  said  to  be  barred  of  rights  which,  if  any  they 
have,  exist  wholly  independently  of  the  deed,  and  not 
by  privity  with  any  of  the  parties  thereto. 

In  so  far  as  the  bill  and  demurrers  thereto  are  con- 
cerned, the  case,  as  it  seems  to  me,  may  be  thus  stated. 
That  certain  of  the  testator's  grandchildren,  who  may 
become  entitled  under  the  trusts  of  the  will  to  certain 
estates  l hereby  devised,  and  one  of  the  trustees  of  the 
will,  who  is  not  acting  in  concert  with  the  testator's  chil- 
dren, file  their  bill,  in  effect  alleging  that  the  testator's 
children,  claiming  to  be,  and  alleging  that  they  are 
beneficially  seized  of  estates  vested  in  interest  (with 
period  of  enjoyment  postponed)  in  the  testator's  residu- 
ary estate,  have  caused  to  be  prepared  a  deed  which 
they  have  executed,  whereby,  reciting  that  they  are 
entitled  to  estates  vested  in  interest  in  the  testator's 
residuary  estate,  with  the  period  of  entering  into  posses- 
sion and  enjoyment  only  postponed,  it  is  agreed  among 
themselves  that  they  shall  enter  into  immediate  posses- 
sion of  such  estates  vested  in  interest  in  them,  without 
waiting  for  the  arrival  of  the  period  named  in  the  testator's 
will  for  that  purpose,  and  that  they  should  apply  to  the 
Legislature  to  confirm  the  deed,  upon  the  representation 
that  the  confirmation  of  the  deed  by  the  Legislature 
would  be  necessary  for  the  reason  only  of  some  of  the 
parties  to  the  deed  being  femmes  covertes,  and  of  the 
insufficiency  of  the  powers  conferred  by  the  will  upon 
the  trustees,  and  upon  the  further  representation  that 
all  that  was  desired  to  be  done  was  to  secure  the  imme- 
diate possession  of  estates  already  vested  in  interest  in 
testator's  children,  that  by  such  representations  they 
had  applied  to  the  Legislature  for  and  upon  the  faith  of 
the  representations  procured  an  Act  of  the  Legislature, 
which,  after  reciting  the  scope,  object,  and  purpose  of 
the  deed  to  be  as  above,  and  the  alleged  infirmity  in  the 
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deed  which  occasioned  the  sole  necessity  for  applying  to  1872. 
the  Legislature,  enacts  and  declares  that  the  said  deed, 

P  \  ,  m  'Re  Goodhue. 

which  is  set  out  in  the  Act,  with  all  its  recitals  therein 
contained,  shall  be  valid ;  that  testator's  children  there- 
upon, (still  representing  their  estates  under  the  will  to 
be  vested  in  interest),  by  summary  application  upon 
petition,  without  notice  to  the  infant  plaintiffs,  and 
without  making  them  parties  to  the  proceeding,  applied 
for  and  obtained  from  the  Court  what  the  infant  plain- 
tiffs allege  and  insist  was  an  ex  parte  order,  whereby  it 
is  ordered  that  the  testator's  residuary  estate  shall  be 
divided  into  six  parts,  that  is,  as  many  parts  as  there  are 
children  of  the  testator,  and  that  the  trustees  of  the 
will  shall  immediately  transfer  and  convey  one  of  such 
parts  to  each  of  testator's  children  absolutely  in  sever- 
alty; that  the  infant  plaintiffs  and  the  trustee,  Becker, 
contend  that  the  testator's  children  have  not,  under  the 
testator's  will,  an  estate  vested  in  interest  in  his  residuary 
estate,  or  in  any  part  thereof;  and  that  they  may  never  judgment, 
have  any  such  or  any  estate  therein ;  and  that  such 
residuary  estate  may,  under  the  will,  devolve  wholly 
upon  the  infant  plaintiffs  and  others,  the  testator's  grand- 
children ;  that  if  the  trustees  should  obey  the  order  of 
the  Court  they  would  be  guilty  of  a  breach  of  the  trust 
reposed  in  them  by  the  will,  and  would  wholly  subvert 
the  testator's  will ;  that  the  defendants,  while  admitting 
that  the  testator's  children  have  in  reality  no  estate 
vested  in  interest  in  the  testator's  residuary  estate,  insist 
that  the  operation  and  effect  of  the  Act  of  the  Legis- 
lature so  obtained  is  to  give  them  such  an  estate, 
although  before  they  had  none,  and  to  deprive  the 
infant  plaintiffs  of  all  prospect  of  enjoying  any  benefit 
from  the  testator's  bounty,  and  they  insist  that  the  order 
of  the  Court  of  Chancery  is  authorized  and  required  by 
the  Act,  whereas  the  infant  plaintiffs  and  the  trustee, 
Becker,  insist  the  contrary,  and  contend  that  the  Legis- 
lature had  no  power  to  pass  an  Act  having  such  effect  as 
is  contended  for  by  the  defendants ;  and  (although  they 
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1872.  do  not  in  express  terms  contend,  yet  they  allege  sufficient 
v  to  raise  the  point)  that  the  proper  construction  to  put 

ReGoodhne.  —        \    .        .         *     *        ,       T       .  ,  f 

upon  the  deed  and  the  Act  is,  that  the  Legislature  has 
only  authorized  to  be  conveyed  to  the  testator's  six 
children  the  estates,  if  any,  which,  as  they  alleged,  were 
vested  in  them,  and  that  the  testator's  grandchildren,  not 
being  named  in  the  Act,  are  not  affected  thereby ;  and 
that  the  order  of  the  Court  of  Chancery,  being  made  in 
their  absence,  and  without  their  being  made  parties  to 
the  proceeding  and  without  any  notice  to  them,  and  con- 
trary to  the  course  and  practice  of  the  Court,  without 
suit,  is  wholly  inoperative  to  bar  their  rights.  They 
pray,  therefore,  that  the  order  of  the  Court  of  Chancery 
so  obtained  may  be  reversed  ;  that  a  proper  construction 
may  be  put  upon  the  deed  executed  under  such  circum- 
stances, and  the  Act  of  the  Legislature  so  obtained ; 
and  that  it  may  be  declared  that  the  infant  plaintiffs  are 
not  thereby  deprived  of  the  benefit  of  the  testator's 
judgment,  will ;  that  the  trusts  of  his  will  in  their  favor  shall  be 
adhered  to,  their  rights  and  interests  protected,  and  the 
defendants  restrained  from  proceeding  upon  the  ex  parte 
order  so  obtained,  so  as  to  affect  or  prejudice  any  rights, 
estates  and  interests  devised  by  the  will  to  the  infants. 

To  drive  these  plaintiffs  from  the  threshold  of  the 
Court  by  allowing  a  demurrer  for  want  of  Equity,  upon 
the  ground  that  they  have  no  locus  standi  in  Equity, 
because  their  own  bill  shows  that  the  operation  of  the 
deed,  Act  of  the  Legislature,  and  order  of  the  Court, 
although  they  were  never  named  in,  or  made  parties  to, 
or  had  an  opportunity  of  contesting  any  one  of  such 
proceedings,  and  upon  which  deed,  Act  of  the  Legislature, 
and  order,  they  ask  the  Court  by  bill  to  put  a  construction, 
has  been  to  deprive  them  of  all  interest  under  the  testator's 
will,  seems,  I  must  confess,  to  me  to  be  a  mockery  of  justice. 
Iam  of  opinion,  therefore,  that  the  demurrers  should  be 
wholly  disallowed,  that  the  order  made  by  the  Court  of 
Chancery  is  inoperative  as  affects  any  of  the  rights  and 
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interests  of  the  infants,  and  that  what  these  rights  and  1872. 
interests  are,  must  be  declared  in  a  decree  to  be  made  in  v~~y^~' 

Re  Goodhue. 

the  suit,  and  that  in  the  meantime  all  proceedings  upon 
the  order  in  Chancery  should  be  stayed. 

As  to  the  appeal  of  the  trustee,  Becker,  against  the 
order  itself.  His  is  certainly  a  very  critical  position, 
If  the  testator's  grandchildren,  or  any  of  them,  should 
become'  entitled,  as  they  may,  to  demand  and  receive 
from  him  the  estate  devised  to  them  by  their  grand- 
father's will,  he  would  according  to  the  ordinary 
recognized  doctrine  of  the  Court,  be  liable,  as  for  a 
breach  of  trust,  if  he  should  not  have  the  estate  forth- 
coming. Now  the  statute  does  not  in  terms  direct  him  to 
transfer  to  the  testator's  children  any  estate  in  which  the 
testator's  grandchildren  are,  or  may  become,  interested  ; 
it  is  only  by  a  strained  inference,  if  at  all,  that  the  Act 
can  have  that  effect.  Whether  it  has  or  not  that  effect, 
can  only  be  determined  in  a  suit  whereto  all  parties  judgment, 
claiming  under  the  testator's  will  are  made  parties,  and 
by  a  decree  in  such  suit.  Now  the  Statute  does  not 
profess  to  fetter  the  Court  in  the  exercise  of  its  discre- 
tion ;  it  does  not  direct  the  Court  peremptorily  to 
proceed  according  to  a  course  which  would  be  subversive 
of  the  ordinary  established  doctrine  of  the  Court,  that 
is  to  say,  in  the  absence  of  parties  interested  or  claiming 
to  be  interested,  or  to  convey  or  cause  to  be  conveyed  to 
one  set  of  persons  estates  not  devised  to  them,  and  which 
may  in  terms  of  the  will  devolve  upon  and  become  the 
property  of  others,  some  of  whom  may  not  yet  be  in 
being.  The  Court  is  left  in  the  unfettered  exercise  of 
its  sound  discretion  as  to  what,  according  to  the  parti- 
cular circumstances  arising,  it  shall  order,  and  as  to  how 
it  shall  proceed. 

It  is  worthy  of  notice  that  the  petition  which  invokes 
the  interference  of  the  Court  proceeds  upon  the  same 
assertion  that  the  Act  of  the  Legislature  proceeded, 
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1872.    namely,  that  the  estates  devised  to  the  testator's  children 

V*B~^  '  by  the  will  are  vested  in  interest,  with  the  period  of  en- 
Be  Goodhue.    J  7  r 

joyment  only  postponed.  If  that  be  clearly  so,  then  no 
evil  could  ensue  from  the  Court  proceeding  upon  a 
summary  petition,  on  notice  to  the  other  parties  to  the 
deed  ;  but  if  strangers  to  that  deed  contend  that  no 
estate, vested  in  interest,  is  at  all  devised  to  the  testator's 
children,  and  that  to  deal  with  the  estate  upon  the  basis 
claimed  by  the  children  may  work  a  manifest  fraud  to 
the  testator's  infant  grandchildren,  then,  as  it  seems  to 
me,  the  proper  course  for  the  Court  to  adopt  is  to 
decline  to  lend  its  aid  to  anything  prejudicial  to  such 
infants  in  their  absence,  or  otherwise  than  upon  a  bill 
and  by  a  decree  of  the  Court  finally  determining  and 
adjudicating,  according  to  its  ordinary  course  of  pro- 
ceeding, upon  the  rights  of  all  parties  interested  under 
the  will,  and  by  putting  a  decretal  construction  upon 
the  deed  and  the  Act  of  the  Legislature,  which  are 
Judgment,  claimed  to  have  an  effect  so  subversive  of  all  the  most 
acknowledged  principles  of  justice.  It  was  argued,  upon 
the  authority  of  In  re  Freeman  (a),  that  no  appeal  lies 
from  an  order  made  upon  a  petition,  as  the  order 
appealed  from  here  was  ;  but  that  decision  does  not.  in 
my  judgment,  govern  this  case.  There  the  proper  pro- 
ceeding to  lead  to  the  order  was  a  petition,  and  the 
subject  matter  of  the  petition  was  not  appealable  matter. 
Here  what  is  complained  of  is,  that  the  taking  any 
proceeding  upon  the  petition  without  notice  to  all  parties 
interested,  and  affecting  to  bind  the  interests  of  absent 
parties,  and  to  deprive  them  of  their  estates,  was,  as  far 
as  these  parties  are  concerned,  contrary  to  natural 
justice,  and  that  an  order  made  upon  such  a  petition, 
which  is  prejudicial  to  the  testator's  grandchildren,  was 
an  improper  proceeding,  and  under  the  circumstances  not 
warranted.  In  re  Freeman  is,  in  my  judgment,  no 
authority  for  contending  that  an  appeal  does  not  lie  in 
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such  a  case.  I  entertain  no  doubt  that  it  does,  and  I  am  1872. 
of  opinion  that,  in  Re  Goodhue*  the  appeal  should  be  V~~~Y7"" 

r  >  7ii  Goodhue. 

llowed;  and  that  the  order  of  the  Court  of  Chancery, 
of  the  3rd  of  May,  1871,  should  be  annulled  ;  and,  in  the 

ause  of  Tovey  v.  Goodhue,  that  the  appeal  against  the 
order  of  the  Court  of  Chancery,  allowing  the  demurrer 
of  Charles  Frederick  Goodhue  should  be  allowed  ;  and 
that  such  demurrer  be  overruled  with  costs  in  the 
Court  below ;  and  that  the  appeal  against  the  order  of 
the  Court  of  Chancery  of  the  5th  of  June,  1871,  over, 
ruling  the  demurrer  of  the  defendants  Watson  and  others, 
should  be  dismissed  with  costs. 

Galt,  J. — The  late  Mr.  Goodhue  by  his  will  having 
bequeathed  certain  legacies  which  are  not  affected  by 
the  litigation  before  us,  devised  and  bequeathed  the 
whole  of  his  real  and  personal  estate  unto  and  to  the 
use  of  Henry  0.  R.  Becher  and  Verschoyle  Oronyn, 
their  heirs,  executors,  administrators,  and  assigns,  in  judgment, 
trust  for  conversion  and  collection,  and  for  the  invest- 
ment of  the  proceeds  thereof,  and  directed  that  the 
said  trustees  should  make  certain  payments  thereon,  that 
is  to  say,  (among  others)  : — The  taxes  and  insurance 
premiums  payable  upon  and  in  respect  of  the  family 
mansion  and  premises  specially  devised  as  aforesaid  to 
the  said  Louisa  Goodhue,  (the  wife  of  the  testator)  and 
the  said  testator  directed  any  surplus  of  the  annual 
income  and  proceeds  of  his  said  estate  to  be  accumulated 
during  the  lifetime  of  his  said  widow,  the  said  Louisa 
Goodhue,  and  upon  her  death  the  testator  directed  that 
the  said  trustees  should  hold  all  the  said  trust  premises, 
rest,  and  residue  of  his  estate  then  undisposed  of,  and 
not  otherwise  disposed  of  by  his  said  will  in  trust  for 
the  testator's  children  who  should  be  living  at  the 
decease  of  his  said  wife  in  equal  shares,  and  the  child  or 
children  of  such  of  them  as  might  be  dead  in  equal 
shares,  such  grandchild  or  grandchildren  to  be  entitled 
to  the  share  his,  her,  or  their  father  or  mother  would 


448  CHANCERY  REPORTS. 


1872.  have  been  entitled  to  if  living,  the  shares  going  to  the 
^^r^  testator's  daughters,  to  be  for  their  separate  use  respec- 

Re  Goodhue. 

tively,  free  from  the  control  of  their  then  present  or  after- 
take^  husbands.  From  a  statement  of  the'  facts  of  the 
case,?it  appears*that  the  residuary  estate  thus  disposed 
of  was  of  very  considerable  value,  and  also  that  at  the 
decease  of  the  testator  each  of  his  children  was  married, 
and  all,  with  one  exception,  had  children.  There  can  be 
no^ doubt  the  testator  intended  that  his  residuary  estate 
should  not  be  divided  until  after  the  death  of  his  widow, 
and  also  that  in  the  meantime  the  interest,  rents,  issues, 
and  profits  should  be  allowed  to  accumulate  and  be  added 
to  the  principal.  After  the  testator's  death,  his  children 
executed  a  deed  whereby  they  agreed  among  themselves 
that  the  residuary  estate  should  at  once  be  divided  between 
them  in  equal  shares,  and  that  each  should  have  immediate 
possession  and  enjoyment  of  their  respective  shares.  It 
is  to  be  observed  that  in  this  deed  no  reference  is  made 
judgment,  to  the  existence  of  any  grandchildren  of  the  testator. 

As  it  was  not  in  the  power  of  the  children  to  give  effect 
to  this  agreement  without  the  power  of  the  Legislature, 
they  applied  to  Parliament  to  confirm  this  deed,  and  an 
Act  was  passed  on  the  15th  of  February,  1871,  which 
enacts  that  the  said  indenture  of  the  25th  day  of  Sep- 
tember, 1870,  is  thereby  confirmed  and  declared  to  be 
valid,  and  the  said  trustees  of  the  said  Honorable  George 
Jervis  Goodhue  are  authorized  to  carry  into  effect  the 
several  provisions  thereof.  No  reference  is  made  in  this 
act  to  the  existence  of  any  grandchildren.  By  the  7th 
section  of  the  Interpretation  Act,  sub-section  31,  it  is 
expressly  enacted  that  no  provision  or  enactment  in  any 
act  shall  affect  in  any  manner  or  way  whatever  the 
rights  of  Her  Majesty,  her  heirs  or  successors,  except  it 
is  expressly  stated  therein  that  Her  Majesty  shall  be 
bound  thereby,  nor  if  such  Act  be  of  the  nature  of  a 
private  Act,  shall  it  affect  the  rights  of  any  person  or  of 
any  body  politic,  corporate,  or  collegiate,  such  only  ex- 
cepted as  are  therein  mentioned  or  referred  to.  There 
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can  be  no  question  that  the  act  relating  to  Mr.  Good-  1872. 
hue's  will  is  of  the  nature  of  a  private  act,  and  conse-  v— ^ 

r  '  R©  Goodhue. 

quentlj  if  the  interests  of  the  testator's  grandchildren 
are  affected  thereby,  then  they  are  not  bound  by  the 
provisions  contained  in  it.  By  the  testator's  will  the 
residuary  estate  was  to  be  allowed  to  accumulate  during 
the  life-time  of  his  widow,  and,  at  her  death,  was  to  be 
divided  equally  among  his  children  who  might  then  be 
living,  and  in  case  of  the  death  of  any  of  them  then  the 
child  or  children  of  the  child  so  dying  is  or  are  to  take 
the  share  of  the  deceased  parent.  In  this  event  the 
grandchildren  would  take  directly  under  the  will  of 
their  grandfather,  and  would  be  entitled,  not  only  to  the 
share  of  the  principal  as  it  stood  at  the  death  of  the 
testator,  but  also  to  the  accumulated  profits.  By  giving 
effect  to  the  contention  of  the  children  as  to  the  con- 
struction of  the  deed,  and  the  act  confirming  it,  not 
only  would  the  grandchildren  be  deprived  (in  the  event 
of  their  parents  dying  in  the  life-time  of  Mrs,  Goodhue)  judgment, 
of  any  share  of  the  accumulated  profits,  but  it  would 
rest  entirely  with  the  parents  whether  they  should 
receive  any  portion  of  the  principal.  It  appears  to  me 
impossible  to  say  that  the  interests  of  the  grandchildren 
would  not  be  affected  by  distributing  the  residuary  estate 
during  the  life  of  Mrs.  Goodhue,  and  depriving  them  of 
rights  contingent  on  their  parents  dying  during  her  life 
and  consequently  that  the  order  in  this  case  cannot  be 
supported,  because  it  is  based  on  an  Act  of  the  Legislature 
which  does  not  profess  to  interfere  with  their  interests. 

Strong,  V.  C. — I  agree  in  every  respect  with  the 
judgment  of  the  learned  Chief  Justice  of  the  Common 
Pleas.  I  think  this  Act  of  the  Legislature  fails  to 
extinguish  the  rights  of  the  infant  grandchildren  of  the 
testator  who  are  plaintiffs  in  this  suit.  A  definition 
which  seems  to  me  to  be  correct  and  exact,  of  the  require- 
ments of  every  private  Act  of  Parliament  in  order  that 
it  should  have  the  effect  of  extinguishing  or  transferring 
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1872.  any  private  right  of  property  is  given  by  Mr.  Justice 
v — Morrison  in  his  judgment,  in  the  following  words  :  "  In 

te  Goodhue.  J  .  °  '  ■        °  ; 

order  to  bar  the  infant  appellants  of  their  rights,  and 
defeat  the  intention  and  object  of  the  testator,  the  statute 
should  contain  an  express  and  explicit  enactment  to  that 
effect  specifically  referring  to  the  appellants." 

This  rule,  which,  as  the  cases  cited  in  the  judgment  of 
the  Chief  Justice  of  the  Common  Pleas  shew,  has  been  for 
two  centuries  a  well  settled  principle  of  construction, 
has  received  an  express  sanction  from  the  Legislature  of 
this  Province  in  the  31st  sub-section  of  section  7  of  the 
Interpretation  Act,  31  Victoria,  chapter  1,  which  is  this  : 
"  No  provisionor  enactment  in  any  Act  shall  affect  in 
any  manner  or  way  whatsoever  the  rights  of  Her 
Majesty,  her  heirs  or  successors,  unless  it  is  expressly 
stated  therein  that  Her  Majesty  shall  be  bound  thereby, 
nor  if  such  Act  shall  be  of  the  nature  of  a  private  Act 
judgment;  shall  it  affect  the  rights  of  any  person  or  of  any  body 
politic,  corporate,  or  collegiate,  such  only  excepted  as 
are  therein  mentioned  and  referred  to." 

This  section  would  by  itself,  in  my  judgment,  have 
been  quite  sufficient  to  prevent  the  unjust  effect  which 
the  orders  appealed  against  impute  to  the  statute  in 
question. 

In  addition  to  the  authorities  already  cited  by  the 
learned  Judges  who  have  preceded  me,  I  would  call 
attention  to  one  or  two  others.  In  the  New  York  case 
of  Jackson  v.  Catlin  (a),  the  interest  of  one  Croghan  in 
lands  had  been  sold  by  the  sheriff  under  execution  and 
purchased  by  Thomas  Jones ;  afterwards  Jones  was 
attainted,  and  a  private  Act  of  the  Legislature  was  subse- 
quently passed  authorizing  the  Surveyor  General  to  sell 
the  lands  purchased  by  Jones,  and  pay  the  money  upon 


{a)  2  John  Rep.  248  ;  8  John  520,  (in  Error). 
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sheriff's  sales  which  had  been  arrested  bj  the  war.  1872. 
It  was  held  that  the  Act  could  have  no  effect  upon  the  v"-~y^/ 
rights  of  Croghans  heirs  who  were  not  named  in  it. 
The  Court,  of  which  Chancellor  Kent  was  then  a  member, 
saying :  "  It  is  a  private  Act  and  liable  to  the  rule  of 
construction  applicable  to  such  statutes.  In  England  a 
general  saving  clause  is  now  always  added,  at  the  close 
of  every  private  Act,  of  the  rights  and  interests  of  all 
persons  except  those  whose  consent  is  obtained,  and 
before  this  practice  of  inserting  the  saving  clause  it  was 
held  that  a  private  Act  did  not  bind  strangers."  At 
this  time,  Mr.  Sedgwick  says,  the  Constitution  of  New 
York  had  no  provision  against  legislative  interference  with 
private  property.  I  also  refer  to  Sedgwick  on  Statutory 
and  Constitutional  Law,  p.  679,  and  to  first  Kent's  Com- 
mentaries (a).  The  doctrine,  as  I  read  the  authorities,  is 
inflexible,  and  is  not  satisfied  by  any  implication  however 
strong;  the  intention  must  be  actually  expressed  in  order 
lhat  the  Act  can  have  any  effect  to  divest  a  private  right  judgment, 
of  property.  And  no  rule  can  be  more  just  and  reason- 
able than  this,  requiring  as  it  does  that  the  Legis- 
lature should  shew  on  the  face  of  the  statute  that  they 
duly  considered  the  rights  of  a  party  whose  property  is 
taken  from  him  by  the  operation  of  a  private  law. 

That  the  interest  of  the  children  of  the  testator  is  not 
a  vested  but  an  executory  or  contingent  interest,  is,  to 
my  mind,  extremely  clear ;  though  I  think  it  can  have 
little  or  no  bearing  on  the  question  we  have  to  decide. 
It  is,  as  I  understand  the  cases,  a  well  settled  principle 
of  construction  that  where  there  is  a  gift  to  a  class  to  be 
ascertained  at  the  death  of  a  tenant  for  life,  no  vesting 
takes  place  until  the  period  of  distribution  arrives,  when 
the  subject  of  the  gift  vests  in  those  who  then  compose 
the  class — in  the  present  case,  the  surviving  children  of 
the  testator  and  the  children  of  deceased  children — 


(a)  8th  ed.  p.  150. 
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1872.  to  the  total  exclusion  of  the  representatives  of  deceased 
nv"""7Y7T'  children  who  may  have  died  without  issue. 

Re  Goodhue.  ^ 

But  even  had  the  plaintiffs  been  expressly  named  in 
the  Act,  I  should  still  upon  another  and  distinct  ground 
have  come  to  the  conclusion  that  ihey  were  not  bound. 

By  section  92,  of  the  tish  North  America 
Act  the  exclusive  power  to  legislate  is,  amongst 
other  matters,  conferred  on  the  local  Legislatures  as  re- 
gards "  Property  and  civil  rights  in  the  Province,  and 
generally  in  respect  of  all  matters  of  a  merely  local  and 
private  nature  in  the  Province."  It  must  be  from  one 
or  the  other  of  these  sources  that  the  power  to  pass 
private  Acts  of  Parliament  affecting  private  property  is 
derived.  That  the  Legislature  have  that  power  in  all 
cases  where  the  property  and  rights  sought  to  be  affected 
are  "in  the  Province,"  to  the  same  unlimited  extent 
Judgment,  that  the  Imperial  Parliament  have  in  the  United  King- 
dom, I  have  not  the  slightest  doubt. 

In  the  distribution  of  the  legislative  powers  just  referred 
to,  it  must  have  been  intended  to  confer  the  right  of  legis- 
lation in  private  matters  and  in  matters  of  property  and 
civil  rights  theretofore  exercised  by  the  Legislature  of 
Canada,  either  on  the  Parliament  of  the  Dominion  or  on 
the  Provincial  Legislatures,  and  there  is  nothing  in  the 
Act  shewing  an  intention  to  give  any  part  of  it  to  the 
Parliament.  But  the  laws  to  be  made  by  the  Provincial 
Legislatures  are  confined  to  property,  civil  rights,  and 
matters  of  a  local  and  private  nature  in  the  Province, 
so  that,  although  no  limitation  is  imposed  as  regards  the 
extent  to  which  the  Legislature  may  in  their  discretion 
affect  private  rights  within  their  jurisdiction,  they  are 
limited  to  dealing  with  rights  and  property  within  the 
Province.  Where  limited  legislative  powers  are  confer- 
red, it  must  always  be  the  duty  of  every  judicature,  when 
called  upon  to  expound  and  apply  Statutes  made  in  the 


CHANCERY  REPORTS. 


453 


exercise  of  such  an  authority,  to  inquire  whether  or  not  1872. 
the  bounds  set  by  the  sovereign  Legislature  have  been  R^^^ 
exceeded. 

To  put  a  plain  case,  I  will  suppose  that  a  Provincial 
Legislature  should  assume  to  confer  on  a  Justice  of  the 
Peace  out  of  sessions  power  to  try  summarily  a  charge 
of  felony.  It  cannot  be  doubted  but  that  it  would  be  the 
duty  of  the  tribunal,  although  the  lowest  in  the  scale  of 
jurisdiction,  to  treat  the  Act  as  a  nullity. 

This  has  been  already  so  determined  in  this  Province 
in  reference  to  criminal  legislation ;  and  in  the  case  of 
Tully  v.  The  Principal  Officers  of  Ordnance  (a) the  late 
Sir  John  Robinson,  C.  J.,  seems  to  have  inclined  to  the 
opinion  that  a  statute  of  the  late  Province  of  Canada  was 
void  as  being  beyond  the  competence  of  the  Provincial 
Legislature  who  had  assumed  to  deal  with  certian  rights 
of  property  vested  in  the  Imperial  Government.  judgment. 

It  has  then  been  objected  that  inasmuch  as  the  plain- 
tiffs, the  infant  children  of  Mrs.  Tovey,  one  of  the  testa- 
tor's daughters  are,  and  were  when  the  Act  was  passed, 
domiciled  in  England  it  was  beyond  the  competence  of 
this  Legislature  to  extinguish  their  rights  in  the  trust 
fund  created  by  this  will.  It  will  be  observed  that  the 
will  directs  an  absolute  and  immediate  conversion  of  all 
the  testator's  estate  into  personalty,  and  it  is  to  be 
retained  invested  and  ultimately  divided  as  personalty. 
The  trust  estate  therefore,  whether  actually  converted  or 
not,  is  to  be  considered  as  money,  movable  property,  or 
personalty  from  the  date  of  the  testator's  death;  and  the 
rights  of  the  beneficiaries  must  consequently  be  deter- 
mined as  though  all  had  been  left  by  the  testator  in  the 
state  of  personalty,  and  the  interests  conferred  by  the 
will  had  been  ordinary  pecuniary  legacies. 


(a)  5  U.  C.  Q.  B.  6. 
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1872.       What  then  is  the  locality  of  the  right  which  the  plain- 
tiffs  have  of  being  substituted  for  their  mother,  in  case 

Re  Goodhue.  89  ' 

she  should  be  dead  at  the  time  of  distribution  ?  Does 
this  right  differ  in  any  material  respect  from  the  right 
to  recover  a  legal  debt?  That  the  money  which  may  con- 
stitute the  plaintiff's  share,  is  only  payable  in  a  certain 
contingency,  and  that  the  payment  of  it  could  only  be 
enforced  in  a  Court  of  Equity,  cannot  on  any  principle 
which  I  can  discover,  constitute  any  difference  between 
this  right  of  the  plaintiffs  and  an  ordinary  legal  debt, 
as  regards  the  question  of  locality.  Then  it  has  been 
determined  in  the  English  Courts  by  decisions  never  re- 
versed, and  which  must,  as  I  conceive,  give  the  rule  to 
us,  however  much  foreign  jurists  and  writers  on  Interna- 
tional Law  have  differed  on  the  point,  that  the  locality 
of  a  debt  is  at  the  domicile  of  the  creditor.  Sills  v. 
Worswick  (a).  Such  is  also  the  determination  of  the 
Supreme  Court  of  the  United  States,  which  has  held 
Judgment,  that  statutes  of  bankruptcy  do  not  bind  foreign  credi- 
tors. Wharton's  Conflict  of  Laws,  sec.  528  ;  2  Kent's 
Commentaries ;  (b)  Baldwin  v.  Hale,  (c) 

Then  if  the  Legislature  of  the  domicile  of  the  debtor 
has  no  power  to  declare  that  the  foreign  creditor's  debt 
shall  be  extinguished  on  the  creditor  being  paid  his 
fair  proportion  of  the  debtor's  whole  estate,  it  surely 
has  not  the  power  to  declare  that  the  creditor's  right 
shall  be  absolutely  extinguished  without  even  partial 
satisfaction. 

If  the  trustees,  instead  of  having  taken  the  wise 
course  which  they  have  followed,  had  acted  on  the 
petitioners'  view  of  this  Statute,  and  had  dealt  with  the 
estate  accordingly,  what  would  have  been  their  position 
if,  after  the  death  of  the  testator's  widow  and  the  mother 
of  the  plaintiffs,  they  had  been  called  to  account  in  the 


(a)  1  H.  Bl.  690. 
(c)  1  Wallace  222 


(b)  9  Ed.  p,  503. 
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English  Court  of  Chancery.    The  jurisdiction  of  that  1872. 
Court,  at  least  as  regards  any  of  the  trustees  who  might  j^^^ 
have  been  served  with  process  in  England,  could  not 
have  been  questioned. 

It  would  therefore  have  been  incumbent  on  the  trus- 
tees so  sued,  to  have  shewn  in  their  defence,  that  the 
interests  of  the  children,  at  the  date  of  the  passing  of 
the  Act,  constituted  property  or  civil  rights  within  this 
Province ;  and  this,  I  am  of  opinion,  on  the  authorities 
which  I  have  referred  to,  and  which  seem  to  me  to  be 
directly  applicable,  it  would  have  been  beyond  their 
power  to  do. 

The  result  is,  that  both  the  orders,  as  well  that  made  judgment, 
on  the  petition  as  that  in  the  cause,  ought  to  be  dis- 
charged. 

Appeal  allowed. 


Dundas  v.  Hamilton  and  Milton  Road  Company. 

Practice — Appeal  to  Privy  Council — Stay  of  proceedings. 

By  an  order  of  the  Court  of  Error  and  Appeal  the  Hamilton  and 
Milton  Road  Company  "were  ordered  to  remove  a  bridge  constructed 
by  them  which  impeded  the  navigation  of  the  Desjardins  Canal, 
against  which  the  Road  Company  appealed  to  the  Queen  in  Council : 

Held,  that  under  the  Statute  the  circumstance  of  the  Road  Company 
having  perfected  the  security  required  by  the  orders,  of  the  Privy 
Council,  was  a  sufficient  answer  to  a  motion  for  sequestration  for 
non-compliance  with  the  order  requiring  the  removal  of  the  bridge : 
and  the  Road  Company  having  applied  to  this  Court  for  a  stay  of 
proceedings  under  the  order  of  the  Court  of  Error  and  Appeal, 
pending  their  appeal  to  the  Privy  Council  both  motions  were 
refused,  but  under  the  circumstances  without  costs  to  either  party. 


This  was  an  application  by  the  plaintiffs  and  a  cross- 
application  by  the  defendants,  the  Hamilton  and  Milton 
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1872.    Road  Company,  for  a  sequestration  against  the  Road 
Company,  and  by  the  Company  for  an  order  to  stay 
v-      proceedings  under  the  order  of  the  Court  of  Error  and 

Hamilton    1  ° 

aRoadCon  Appeal  during  the  pendency  of  an  appeal  to  Her 
Majesty  in  Council. 

Mr.  Crooks,  Q.  C,  aud  Mr.  Hoskin,  for  the  plaintiff. 


Mr.  8.  Blake,  contra. 


Spragge,  C. — In  this  case  there  are  cross-applica- 
tions, one  by  the  plaintiff,  for  a  sequestration  against 
the  defendants,  for  not  obeying  the  decree  of  the  Court 
of  Appeal,  which  directed  the  removal  of  a  bridge 
which  obstructs  the  navigation  of  the  Desjardins  Canal ; 
the  other  by  the  defendants  The  Road  Company  for 
stay  of  proceedings  pending  an  appeal  to  the  Privy 
Council :  and  it  was  at  the  same  time  contended  by  the 
judgment,  defendants  that  the  pendency  of  the  appeal,  security 
having  been  perfected,  operated  as  a  stay  of  proceed- 
ings. At  the  close  of  the  argument,  I  intimated  that 
the  inclination  of  my  opinion  was,  that  the  application 
to  stay  proceedings  should  be  made  either  to  the  Court 
of  Appeal  here  or  to  the  Privy  Council ;  and  I  still 
think  so.  This  Court  is  neither  the  Court  appealed 
from,  nor  the  Court  appealed  to,  and  has  not,  in  my 
opinion,  jurisdiction  to  stay  proceedings  directed  by  the 
Court  of  Appeal.  Nor  have  I,  as  a  Judge  of  the  Court 
of  Appeal,  such  jurisdiction.  The  Court  of  Appeal 
Act  authorizes  a  Judge  of  the  Court  to  do  certain  acts, 
but  this  is  not  one  of  them. 

The  contention  of  the  defendants,  that  the  perfecting 
of  security  on  the  appeal  to  the  Privy  Council  operates 
to  stay  proceedings,  would  not,  I  apprehend,  be  a 
proper  ground  for  a  substantive  application ;  but,  if 
such  be  the  effect  given  to  it  by  the  Act,  it  is  a  good 
answer  to  the  plaintiff's  application  for  sequestration, 
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The  words  of  the  Act  (sec.  60)  are,  "  Upon  the  per-  1872. 
fecting  of  such  security  execution  shall  be  stayed  in  the 
original  cause."     What  is  directed  by  the  Court  of  HaJ:,ton 
Appeal  in  this  cause  does  not  fall  within  the  exceptions  a^aRdli^00a 
enumerated  in  the  16th  and  referred  to  in  the  61st 
section  of  the  Act.    The  only  question  therefore  is, 
whether  the  process  applied  for  by  the  plaintiff — a 
sequestration — is  an  execution  within  the  meaning  of 
the  Act. 

In  this  case  it  is  the  process  of  the  Court  to  enforce 
a  decree  against  a  corporate  body,  and  so  is  final  pro- 
cess. But  it  should  not  be  held  to  be  a  process  of 
"  execution  "  unless  the  process  by  which  a  like  decree 
is  enforced  against  an  individual  party  would  be  an 
execution  within  the  meaning  of  the  Act.  The  process 
against  an  individual  party  would  be  an  order  to 
commit,  and  this  may  s till  be  followed  by  attachment 
and  sequestration. 


In  the  case  of  Gamble  v.  Howland  (a)  I  quoted  the 
definition  of  an  execution  by  Bacon,  that  it  is  "  the 
obtaining  actual  possession  of  a  thing  recovered  by 
judgment  of  law and,  by  Coke,  that  it  is  "fructus 
finis  et  effectus  legis"  Both  of  these  are  speaking  of 
common  law  executions ;  but  it  is  evident  that,  in  our 
Court  of  Appeal  Act,  the  word  execution  is  applied  in 
the  same  sense  to  decrees  of  this  Court.  The  excep- 
tions enumerated  in  section  16  shew  this  conclusively. 
I  do  not  see  how  I  can  hold  that  process  by  which  a 
decree  is  enforced  which  directs  the  removal  of  a  bridge 
is  less  an  "  execution  "  than  the  like  process  to  enforce 
a  decree  directing  the  assignment  or  delivery  of  docu- 
ments or  personal  property ;  or  a  decree  directing  the 
execution  of  a  conveyance  or  other  instrument ;  or  a 
decree  directing  the  sale  or  delivery  of  real  property  or 
chattels  real. 


Judgment. 


(a)  3  Gr.  308. 
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1872.  It  may  be  that  it  would  have  been  well  to  have  added 
to  the  list  of  exceptions  the  case  of  injunctions,  manda- 
tory or  otherwise.  But  injunctions  are  applied  to  such 
aRoaTc<°n  an  infinite  variety  of  circumstances,  that  such  an  excep- 
tion could  probably  only  be  worked  out  by  leaving  the 
question  of  staying  proceedings  in  each  case  to  the  dis- 
cretion of  the  Court.  In  Gamble  v.  Rowland,  I 
pointed  out  what  appeared  to  me  to  be  the  very  serious 
inconveniences  that  would  result  from  an  appeal  being 
ipso  facto  a  stay  of  proceedings  in  injunction  cases. 
That  was  the  case  of  an  injunction  before  decree ;  but 
the  like  consequences  might  follow  in  the  case  of 
injunction  ordered  by  decree.  At  any  rate,  as  the 
matter  stands,  I  see  no  escape  from  the  conclusion,  that 
the  process  applied  for  is  an  execution  ;  that  it  is  not 
within  the  exceptions  made  by  section  16,  applied  by 
section  61  to  appeals  to  the  Privy  Council ;  and  there- 
fore that,  by  the  perfecting  of  security  for  appeal,  the 
execution  is  ipso  facto  stayed.  The  plaintiff's  applica- 
judgment.  tion  for  sequestration  is  refused ;  and  the  defendants' 
application  for  stay  of  proceedings  pending  appeal  is 
also  refused.    I  give  no  costs  to  either  party. 


Barry  v.  Barry. 

Administration  suit — Costs. 

Although  the  Court  has  the  power  of  protecting  the  estate  of  a  testa- 
tor by  charging  the  executor  with  the  costs  of  a  suit  for  adminis- 
tration unnecessarily  brought  by  him,  it  will,  where  on  the  first 
application  to  the  Court  it  is  not  shewn  that  any  good  ground  exists 
for  instituting  proceedings  for  the  administration  of  the  estate,  by 
the  Court,  refuse  the  application. 

This  was  an  application  to  the  Judge  in  Chambers  for 
an  order  to  administer  the  estate  of  the  late  Charles 
Barry,  by  his  widow  and  executrix.  It  appeared  in  the 
case  that  the  plaintiff,  who  alone  proved  the  will,  had 
in  writing  agreed  with  her  son,  the  defendant,  that 
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he  should  occupy  and  work  the  farm  of  the  deceased,  1872. 
which  he  had  devised  to  his  widow  for  life,  together  with 
all  his  chattel  property,  and  after  her  death  to  the  B{£ry 
defendant,  subject  to  the  payment  of  certain  legacies  to 
the  other  members  of  the  family  ;  that  defendant  in  pur- 
suance of  such  agreement  had  entered  upon  and  worked 
the  farm,  and  the  plaintiff  alleged  that  the  defendant  in 
his  conduct  of  the  affairs  of  the  estate  which  the  plaintiff 
on  account  of  her  great  age,  had  allowed  him  the  entire 
management,  of,  had  possessed  himself  of  a  sum  of 
money  belonging  to  the  estate  which  he  refused  to 
give  any  account  of,  and  had  applied  the  same  to  his 
own  use.  This  appeared  to  be  the  only  ground  for 
seeking  the  interposition  of  the  Court  in  administering 
the  estate. 


Mr.  E.  B.  Wood,  for  the  plaintiff. 
Mr.  W.  Cassels,  contra. 

Blake,  V.  C. — This  is  an  application  on  behalf  of  judgment. 
Mary  Barry,  the  widow  and  executrix  of  the  late 
Qharles  Barry,  for  the  administration  of  his  estate,  real 
and  personal.  The  widow  claims  under  the  will  in 
question  an  interest  for  life  in  the  real  and  personal 
estate  of  the  deceased  ;  and  this  she  enjoyed  for  some 
time  after  his  death,  and  until  she  made  the  arrangement 
of  the  27th  of  November,  1871,  with  her  son,  the  defend- 
ant Charles  Barry.  The  position  of  a  creditor  or 
legatee  who  has  not  the  power  of  administering  the 
estate  differs  from  that  of  the  person  who  has  the  right 
to  dispose  thereof  in  the  manner  the  executrix  has  ;  and 
while  the  former  are  entitled,  almost  as  of  course,  to  the 
usual  order  for  administration  the  latter  is  bound  to 
Bhew  some  sufficient  cause  for  the  interference  of  the 
Court  before  an  order  will  be  made  in  her  favor.  What- 
ever doubt  there  may  have  previously  existed  upon  this 
point,  it  was  set  at  rest  by  the  decision  in  White  v. 
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1872.  Cummins  (a),  where  Usten,  V.  C,  says:  "I  think  an 
'    v  "  executor  or  administrator  has  no  right  to  file  a  bill 

Barry  #  ° 

Ba^  merely  to  obtain  an  indemnity  by  passing  his  accounts 
under  the  decree  of  the  Court ;  there  must  be  some 
real  question  to  submit  to  the  Court,  or  some  dispute 
requiring  its  interposition  ;"  and,  in  Cole  v.  Grlover  (b), 
we  find  Chancellor  VanKoughnet  expressing  the  same 
rule  in  the  following  words  :  "  It  is  time  to  put  a  stop  to 
the  practice  of  rushing  into  this  Court  with  trust  estates, 
unless  for  some  good  reason  entitling  the  trustee  to 
protection  here.  In  Story's  Equity  Jurisprudence, 
Spences  Equity  Jurisprudence,  and  Toller  on  Execu- 
tors, it  is  said,  that  an  executor  or  administrator  may 
seek  the  aid  of  this  Court  where  there  is  difficulty  in  dis- 
tributing the  assets,  disputes  among  creditors,  legates, 
&c.  ;  but  it  is  nowhere  said  that  this  Court  is  to  do 
deputy  for  him.  Our  orders  make  no  difference  in  this 
respect.  An  order  should  not  go  at  the  instance  of  the 
Judgment,  administrator  without  some  reason  being  given.  The 
right  of  a  legatee  or  cestui  que  trust  is  subject  to 
different  considerations."  The  tendency  of  the  legisla- 
tion of  the  day  is  to  enlarge  the  powers  of  executors, 
administrators,  and  trustees,  and  to  protect  them  in  the 
fulfilment  of  their  duties,  and  this  Court  would  be 
defeating  such  legislation  if,  in  place  of  allowing  persons 
occupying  these  positions  to  work  out  the  estates 
entrusted  to  them,  it  still  interfered  and  applied  its 
machinery  to  effect  that  which  can  be  accomplished 
without  it.  With  the  Act  29  Victoria,  chapter  28,  sec- 
sion  27,  providing  for  the  distribution  of  the  assets  of 
an  estate,  the  Act  32  Victoria,  (Ontario)  chapter  37, 
allowing  executors  to  pay  debts  upon  any  evidence  they 
may  think  St,  to  accept  compositions  to  compound  debts, 
to  refer  to  arbitration  without  being  responsible  for  any 
loss  occasioned  thereby,  and  the  Act  32  Victoria,  chapter 
17,  giving  executors  and  administrators  the  power  to 


(a)  3  Gr.  602. 


(6>  16  Or.  392. 
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deal  with  the  realty,  the  cases  in  which  they  would  be  1872 
justified  in  coming  to  this  Court  for  administration  of  the 

°  0  Barry 

estate  represented  by  them  are  fewer  than  formerly 
existed.  Here  it  appears  to  me  the  applicant  comes  to 
the  Court  not  to  ask  for  the  construction  of  the  will,  nor 
to  have  any  point  disposed  of  for  the  benefit  of  the 
estate,  but  in  order,  through  the  instrumentality  of  these 
proceedings,  to  obtain  some  relief  personal  to  herself 
alone  against  her  son  the  defendant.  The  rule  of  Court 
under  which  she  applies  is  not  imperative ;  it  says  the 
"  Court  may  make  the  usual  order  for  administration" 
in  her  favor.  It  is  true  that  if  the  suit  turns  out  to  be 
unnecessary  the  Court  may  on  further  directions  visit  the 
plaintiff  with  the  costs  of  the  litigation,  and  to  this 
extent  protect  the  estate,  but  I  think  it  will  be  better  to 
stay  proceedings  on  the  threshhold  whenever  a  sufficient 
cause  for  the  interference  of  the  Court  is  not  shewn,  and 
therefore  I  refuse  the  present  application.  The  defend- 
ants are  entitled  to  the  costs  of  the  application  if  they  judgment 
choose  to  ask  them  against  their  mother,  the  plaintiff. 


Vivian  v.  Westbrooke. 

Practice— A  dministration. 

An  application  for  an  administration  order  was  made  -within  a  year 
from  the  death  of  the  testator,  by  a  legatee  who  claimed  to  be  also 
a  creditor  of  the  estate ;  but  whose  claim,  as  such,  had  always  been 
disputed  by  the  executors  and  was  only  supported  by  the  uncorrobo- 
rated, affidavit  of  the  claimant :  the  Court,  under  the  circumstances, 
refused  the  application  with  costs. 

This  was  an  application  in  Chambers  by  one  Mrs. 
Vivian  as  a  legatee,  and  an  alleged  creditor  of  Robert 
Vanderlip,  who  died  on  the  6th  of  February,  1872,  for 
an  administration  order. 


Mr.  W.  Cassels,  for  the  plaintiff. 
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1872.       Mr.  Hodgins,  contra. 

Vivian 

„  >  w      Mowat,  V.  C. — As  a  legatee  the  applicant  has  no 

Westbrooke.  7  °  rr 

right  to  an  administration  order  for  a  year  after  the 
testator's  death  (a). 

Assuming  that  a  creditor  may  have  such  an  order 
within  the  year,  he  must,  in  order  to  obtain  the  order, 
shew  by  affidavit  the  nature  of  the  debt  (b)  ;  and  Mrs. 
Vivian's  affidavit  does  not  do  so,  and  is  in  that  respect 
insufficient. 

Further,  the  executors  have  always  disputed  her  claim 
from  the  time  it  was  presented  ;  and  have  urged  her  to 
establish  it  by  an  action  at  law,  which  she  has  not  chosen 
to  do,  and  though  knowing  that  her  claim  was  disputed 
the  only  evidence  of  it  she  has  put  in  is  her  own  uncor- 
roborated affidavit ;  while  she  has  left  unanswered  a 
judgment,  number  of  specific  statements  in  the  executors'  affidavits 
which,  if  true,  would  shew  her  claim  as  a  creditor  to  be 
unfounded. 


Now,  when  a  case  is  made  for  an  administration  order, 
it  is  by  the  terms  of  the  consolidated  order  (<?)  discre- 
tionary with  the  Court  whether  or  not  to  grant  the  order; 
and  an  order  has  been  refused  in  England  where  the 
debt  depended  on  a  disputed  question  as  to  the  validity 
of  a  release  (d).  In  the  present  case,  considering  that 
the  application  fails  so  far  as  it  is  made  by  Mrs.  Vivian 
in  the  character  of  a  legatee ;  that  her  affidavit  in  sup- 
port of  the  application  as  a  creditor  is  insufficient  in 
connection  with  the  other  considerations  which  I  have 
mentioned.  I  think  that  the  proper  course  will  be  to 
dismiss  the  motion  with  costs. 


(a)  Slater  v.  Slater,  3  Chamb.  1.  {b)  Morgan's  Forms,  No.  1149, 

(c)  No.  469.  (d)  Acaster  v.  Anderson,  19  Beav.  161. 
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1872. 

Foster  v.  Foster.  ^—y— ' 

Administration  suit — Affidavit  as  to  amount  of  stock. 

In  answer  to  a  motion  for  an  administration  order,  one  of  the  exe- 
cutors swore  that  the  personal  estate  had  not  exceeded  $50.  The 
Court,  before  it  would  make  the  order,  required  the  applicant  to  file 
an  affidavit  stating  that  he  had  reason  to  believe  and  did  believe 
that  the  result  of  the  proceedings  would  shew  a  substantial  balance 
of  personal  estate  to  be  divided  among  the  legatees. 

This  was  an  application  in  Chambers  on  behalf  of  James 
Foster  who  claimed  to  be  one  of  the  next  of  kin  and 
devisees  of  Thomas  Foster,  deceased.  The  application 
was  for  an  order  for  the  administration  of  the  estate  real, 
and  personal  of  the  testator.  The  affidavits  in  support 
of  the  application  were  by  the  applicant  and  by  Thomas 
Foster,  who  claimed  to  be  another  devisee  and  a  creditor 
of  the  deceased. 

Mr.  W.  Oassels,  for  the  plaintiff*. 

Mr.  G-rahame,  contra. 

Mowat,  V.  C— -It  appears  by  the  will  that  neither  Judgment 
James  nor  Thomas  Foster  is  a  devisee.  James  has  no  right 
therefore  to  call  for  the  administration  of  the  real  estate. 
He  appears,  however,  to  be  interested  in  the  residuary 
personal  estate  as  one  of  the  legatees.  One  of  the 
executors  swears  that  the  personal  estate  of  the  testator 
did  not  exceed  $50.  An  affidavit  of  Thomas  Foster, 
filed  in  reply,  appears  to  dispute  that  statement.  I  think 
that,  in  the  exercise  of  the  discretion  which  belongs  to 
the  Court  on  applications  of  this  kind,  it  will  be  proper, 
before  making  the  order,  to  require  from  the  applicant 
(treating  the  application  as  made  by  him  as  a  legatee), 
an  affidavit  stating,  that  he  has  reason  to  believe,  and 
does  believe,  that  there  is,  and  will  appear  by  the  result 
of  the  proceedings  to  be,  a  substantial  balance  of  perso- 
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nal  estate  to  be  divided  among  the  legatees  ;  and  that 
the  application  is  made  in  good  faith  to  ascertain  and 
secure  such  balance.  If  the  applicant  cannot  make  such 
an  affidavit,  there  must  be  an  affidavit  shewing  some  just 
ground  of  excuse  for  not  so  deposing  ;  for  I  think  it  the 
duty  of  the  Court  to  see  that  its  orders  are  not  made  use 
of  for  illegitimate  purposes. 

The  application  will  stand  over  to  afford  an  opportu- 
nity of  producing  this  affidavit. 


Henderson  v.  Henderson. 

Alimony — Decree — Subsequent  desertion,  $c. 

A  woman  filed  a  bill  for  alimony  on  the  ground  of  adultery,  and  deser- 
tion, -which  suit  was  ultimately  arranged  by  the  husband  agreeing 
to  pay  a  sum  of  money  which  the  plaintiff  accepted  in  paymeut  of 
all  past  or  future  claims  for  alimony  ;  and  a  decree  was  drawn  up 
stating  this  arrangement,  and  that  it  was  agreed  to  dismiss  the  bill ; 
and  that  such  dismissal  should  be  treated  as  a  dismissal  on  the 
merits : 

Held,  that  such  decree  furnished  n  of  defence  to  a,  bill  afterwards  filed 
by  the  wife  for  alimony  on  the  ground  of  subsequent  desertion  and 
adultery. 

This  was  a  suit  brought  by  Madge  Henderson  against 
statement,  her  husband  to  obtain  alimony.  The  bill  alleged  that 
they  were  married  in  1849 ;  that  about  twelve  years 
ago  the  defendant  left  the  plaintiff,  and  had  never  since 
lived  with  or  supported  her.  The  bill  also  alleged  that 
the  defendant  had  been,  since  he  left  the  plaintiff  and 
was  still,  living  in  adultery  with  one  Bridget  Buskins  ; 
that  about  1866  the  plaintiff  went  to  the  tavern  carried 
on  by  the  defendant,  and  that  he  turned  her  out  of  the 
house. 

After  an  order  had  been  obtained  to  take  the  bill  pro 
confesso  the  defendant  was  allowed  to  file  an  answer  set- 
ting up  a  decree  which  had  been  made  in  a  former  suit 


1872. 


Foster 

v. 
Foster. 
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brought  by  the  plaintiff  against  the  defendant.    That  1872. 
decree  had  been  made  by  consent,  and  it  was  contended 

*  7  m  Henderson 

that  such  decree  was  a  bar  to  any  further  suit  for  _ 

J  Henderson. 

alimony. 

The  question  was,  whether  this  decree  so  made  was  a 
bar  to  the  present  bill. 

Mr.  A.  Hoskin,  for  the  plaintiff. 
Mr.  Grrahamey  for  the  defendant. 

Rag  arty  v.  Sag  arty  (a),  G-racey  v.  Gracey  (6),  Dixon 
v.  Hurrell  (<?),  Hooper  v.  Hooper  (d),  Thomas  v.  Thomas 
(e),  Shelf ord  on  M.  &  Div.  625,  542-3,  were  referred  to. 

Spragge,  C. — What  is  set  up  in  the  answer  of  the 
defendant,  which  is  in  the  nature  of  a  plea  in  bar,  is  not 
in  my  opinion  a  good  answer  to  the  plaintiff's  bill.  The 
bill,  which  is  for  alimony,  was  filed  on  the  28th  of  Febru-  Judgment 
ary  last,  and  alleges  the  plaintiff's  marriage  with  the 
defendant;,  and  states  the  commission  by  the  defendant 
of  acts  of  adultery  with  one  Bridget  Buskins,  commenc- 
ing, as  the  bill  puts  it,  "  some  thirteen  or  fourteen  years 
ago."  It  alleges  frequent  adulterous  intercourse,  renewed 
from  time  to  time  and  at  different  places,  with  the  same 
woman ;  and  then  goes  on  to  state,  that  "  for  several 
years  past"  her  husband  and  Bridget  Buskins  have 
lived  together  as  man  and  wife ;  that  he  has  several 
children  by  her ;  and  that  they  still  live  together,  she 
passing  as  his  wife. 

The  answer  sets  up  that  the  plaintiff  commenced  legal 
proceedings  in  this  Court  for  the  same  alleged  causes 
of  suit  in  1864 ;  and  that  a  consent  decree  was  made  in 

(a)  11  Gr.  562.  (6)  17  Gr.  113. 

(c)  8  C.  &  P.  717.  (d)  3  Swa.  &  Tri.  251. 

(e)  2  Swa.  &  T.  113. 

59 — VOL.  XIX.  GR. 
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1872.   that  suit,  which  is  set  out  in  the  answer.    The  date  of 
this  decree  I  find  to  be  13th  June,  1864,  and  it  is  in  the 
following  terms  :  "  This  cause  coming  on  this  present 
day  to  be  heard  before  this  Court  in  the  presence  of 
counsel  for  both  parties,  upon  opening  of  the  matter  and 
upon  hearing  read  the  draft  minutes,  and  both  parties 
by  their  counsel  consenting  thereto ;  and  it  appearing 
that  the  defendant  had  paid  to,  and  the  plaintiff  had 
accepted  the  further  sum  of  $50  in  addition  to  the 
moneys  already  paid  in  discharge  of  the  said  plaintiff 's 
claim  for  alimony  past  and  future,  and  the  further  sum 
of  $20  in  full  discharge  of  the  said  plaintiff's  claim  for 
costs  in  this  suit,  the  said  moneys  being  paid  by  way  of 
compromise  and  without  admission  or  waiver  of  any 
rights  or  defence  herein  :  this  Court  doth  order  and 
decree  that  the  bill  of  complaint  of  the  said  plaintiff  be 
and  the  same  is  hereby  dismissed  out  of  this  Court ; 
and  this  Court  doth  further  order  that  the  said  plaintiff 
judgment,  be  for  ever  barred  by  this  decree  from  any  further 
claims  in  respect  of  the  matters  and  things  which  form 
the  subject  matter  of  this  suit,  and  the  dismissal  of  the 
said  bill  is  to  all  intents  and  purposes  to  be  considered 
a  dismissal  on  the  merits." 


This  decree,  which  is  not  impeached  on  any  ground 
in  this  suit,  was,  I  apprehend,  a  condonation  of  the 
alleged  previous  adultery.  But  the  bill  in  this  suit 
alleges  adulterous  intercourse  since  the  decree,  and 
alleges  also,  that  "  about  six  years  ago,"  which  would 
also  be  since  the  decree,  a  the  plaintiff  applied  to  her 
husband  to  maintain  her,  going  to  a  tavern  which  he 
kept  for  that  purpose,  when  he  turned  her  out  of  doors." 
Upon  this  argument  I  must  take  the  allegations  of  the 
bill  to  be  true. 


For  aught  that  appears  upon  the  face  of  the  decree 
made  in  the  former  suit,  the  parties  to  it  may  have 
intended  thenceforward  to  live  harmoniously  together. 
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There  is  a  studious  guarding  against  the  admission  of  1872. 
any  rights,  or  of  any  wrongs.  Its  language  is  consis- 
sent  with  its  being  a  compromise  for  the  sake  of  peace,  HenJ;rson 
of  a  suit  brought  by  a  woman,  who  had  no  rights  at  all 
as  a  wife  ;  or,  on  the  other  hand,  of  a  burying  by  hus- 
band and  wife  of  past  dissensions ;  and  a  forgiveness  by 
the  wife  of  previous  unfaithfulness,  in  the  hope  of 
amendment  for  the  future.  It  may  have  been  either : 
but  inasmuch  as  there  was  no  admission  of  previous 
adulterous  intercourse  with  any  one,  there  could  be  no 
sanction  of  such  intercourse  in  the  future.  In  this 
respect  it  differs  altogether  from  the  case  of  Thomas  v. 
Thomas  (a),  cited  by  Mr.  Gfrahame.  In  fact,  it  does 
not  deal  with  the  future  in  any  respect  whatever. 

This  being  the  case,  it  can  be  no  answer  to  the 
adultery  and  desertion  alleged,  by  the  present  bill,  to 
have  been  committed  by  the  defendant,  since  the  decree, 
which  he  sets  up  as  a  bar.  judgment. 

The  costs  of  this  hearing  should  be  costs  in  the  cause. 


In  re  Spencer  and  McDonald,  Solicitors. 

Married  woman — Next  friend,  when  required — Solicitor  and  client- 
Bill  of  costs  when  delivered  not  revocable. 

Married  women  joined  with  their  husbands  in  an  application  for  taxa- 
tion of  costs.  Held,  that  notwithstanding  the  late  Act  (35  Victoria, 
chapter  16),  the  married  women  must  in  such  case  have  a  next  friend. 

Solicitors  delivered  bills  of  costs  indorsing  on  each,  u  in  the  event  of 
taxation  we  reserve  to  ourselves  the  right  of  delivering  another  and 
more  complete  bill."  Held,  an  absolute  delivery.  —Re  Pender,  8 
Beavan  ;  Re  Chambers,  34  Beavan  considered. 

This  was  an  appeal  to  the  Judge  in  Chambers  from 
the  ruling  of  Mr.  Taylor,  Keferee. 


(a)  2  Sw.  &  T.  113. 
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1872.       The  application  to  the  Referee  was  made   on  the 
petition  of  the  widow,  heirs,  and  heiresses  of  the  late 
SLid  J°seph  Clarke,  for  the  taxation  of  costs  of  suits  brought 
in  the  winding  up  of  his  estate. 

Two  of  the  petitioners  were  married  women,  who 
joined  with  their  husbands,  but  without  any  next  friend. 

The  bills  served  had  indorsed  on  each  of  them  the 
words  set  forth  in  the  head  note,  and  evidence  was 
adduced  to  shew  that  an  absolute  delivery  was  not  in- 
tended by  the  solicitors.  This  was  disputed  by  the 
petitioners. 

The  Referee  held,  that  since  the  recent  Act,  it 
was  not  necessary  to  name  a  next  friend  for  married 
women  when  suing.  He  also  held  that  there  had  been 
an  absolute  delivery  and  made  the  usual  order  for  taxa- 
statement.  lion,  adding  the  words  "without  prejudice  to  any  appli- 
cation by  the  said  solicitors  to  amend  their  said  bills  or 
any  of  them." 

Mr.  Spencer,  for  the  solicitors,  moved  on  appeal 
to  discharge  the  order,  alleging  the  above  grounds,  and 
referring  to  DanielVs  Chy.  Pr.,  4th  Ed.  109  ;  Re  Wallh 
(a),  Fierce  v.  Cole  (b). 

As  to  the  late  Act  he  argued  that  though,  when  suing 
alone  the  married  woman  need  not  now  have  a  next 
friend,  yet  when  joined  with  her  husband,  he  is  dominus 
litus,  and  a  next  friend  is  still  required. 

Mr.  J.  0.  Hamilton  contra,  cited  Re  Carven  (<?),  Re 
Chambers  (d),  Re  Pender  (e),  Butler  v.  Church  (/), 

(a)  15  Beav.  508.  (6)  11  Jur.  214. 

(c)  8  Beav.  436.  {d)  34  Beav.  177. 

(«)  8  Beav.  299,  and  2  Phillips  69,  in  Appeal. 
(/)  18  Gr.  190. 
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Hancock  v.  Mcllroy  (a),  Be  Carroll  (6),  and  Taylor's  1872, 
Con.  Orders,  52.  J  fT? 

In  re  Spencer 
and 
McDonald. 

Spragge,  C. — I  think  the  first  objection  must  prevail. 
The  rule  is,  that  when  husband  and  wife  join  in  any- 
pleading  or  proceeding,  the  husband  is  considered  to  be 
dominus  litis,  and  the  wife  is  not  bound  ;  so  if  in  this 
case  there  were  a  taxation  upon  this  petition  it  would 
be  nominally  at  the  instance  of  two  married  women, 
together  with  their  husbands  and  others,  but  it  would 
not  prevent  the  married  women  having  another  taxation. 
The  Act  of  last  session  does  not  appear  to  me  to  touch 
that  question.  It  enables  married  women,  in  certain 
cases,  to  sue  alone.  In  this  case  the  petition  joins 
husbands  and  wives  as  having  a  joint  interest — as  a 
fact  the  married  women  are  not  suing  alone.  I  cannot 
assume  that  this  is  a  case  in  which  they  can  do  so.  I 
am  asked  by  the  petitioners  to  strike  out  the  names  of 
the  husbands.  The  interests  of  the  parties  are  not  so  judgment, 
before  me  that  I  can  say  that  the  husbands  are  not 
properly  and  necessarily  joined,  and  1  certainly  ought 
not  to  do  what  is  asked  upon  this  appeal. 

Upon  the  second  point,  I  consider  that  it  is  a  matter 
of  policy  to  bind  solicitors  by  bills  which  they  deliver  ; 
the  bill  delivered  is  subject  to  taxation,  and  the  solicitor 
is  not  at  liberty  to  withdraw  it,  or  to  substitute  another 
bill  for  it,  at  any  rate  after  order  for  taxation  without 
leave  of  the  Court,  which  is  granted  only  upon  special 
grounds.  It  is  contended  that  here,  there  was  no  abso- 
lute delivery  of  a  bill  but  that  a  bill  of  items  was  sent  to 
the  clients  with  an  express  reservation  that  if  not  ac- 
cepted, and  if  taxation  were  desired  by  the  clients,  the 
solicitors  reserved  to  themselves  the  right  to  make  out 
and  deliver  other  bills  (a  reason  for  this  is  given  in  the 
affidavits  of  Mr.  McDonald).    The  question  is,  whether 


(a)  18  Gr.  209. 


(6)  2  Chan.  R.  305. 
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1872.  it  is  competent  to  a  solicitor  to  reserve  such  aright  upon 
the  delivery  of  a  bill.    There  are  some  reasons  against 

Inre  Spencer  t  .  ° 

and     it.    If  he  can  do  so  in  one  case  he  can  so  in  all,  and  of 

McDonald.  ' 

course  if  one  solicitor  can  do  this  all  may  do  it ;  and 
thus  the  rule  that  a  solicitor  is  bound  by  his  bill  delivered 
might  be  virtually  abrogated.  On  the  other  hand  it  is  con. 
venient  sometimes  that  a  solicitor  should  be  at  liberty 
to  deliver  what  may  be  called  an  approximate  bill.  His 
client  may  desire  to  be  informed  approximately  of  how 
he  and  his  solictor  stand,  and  the  solicitor  might  deliver 
it  with  an  intimation  that  if  paid  without  taxation  he 
would  be  content  to  receive  the  amount,  but  if  taxation 
were  desired  he  would  deliver  another  and  a  fuller  bill. 
I  think  this  is  open  to  some  serious  objections.  It 
operates  to  discourage  taxation,  the  solicitor  offers  a 
premium  to  his  client  to  abstain  from  the  exercise  of 
that,  right.  It  is  asking  the  client  to  decide  blindfold, 
for  in  ninety-nine  cases  out  of  one  hundred  the  client  can- 
judgment.  not  know  whether  the  bill  is  correct  or  not.  It  places 
the  client  in  an  unfairly  difficult  position.  He  is  asked 
to  pay  a  demand,  of  the  justice  of  which  he  can  know 
little  or  nothing,  upon  pain  of  having  the  demand 
increased  if  it  is  not  paid;  and  the  client  rather 
than  run  such  a  risk  may  be  induced  to  pay  a  bill 
which  is  really  more  than  he  ought  to  pay.  As  a 
matter  of  policy,  ought  not  a  solicitor  to  be  prevented 
from  placing  his  client  in  such  a  position  ?  It  may  be 
answered  that  the  client  should  refuse  to  receive  a  bill 
thus  delivered;  but,  a  client  is  seldom  aware  of  his  rights; 
and  the  rules  in  relation  to  the  delivery  and  taxation  of 
bills  between  solicitor  and  client  are  framed  mainly  for 
the  protection  of  the  latter.  The  observations  of  Lord 
Langdale  in  re  Pender  are  not  inapposite  to  the  case 
before  me.  A  solicitor  had  delivered  bills  not  signed, 
or  inclosed  in,  or  accompanied  by  a  letter  signed  by  the 
solicitor,  so  that  he  was  not  in  a  position  to  sue  for  their 
recovery  and  the  client  having  obtained  an  order  for 
their  taxation  the  solicitor  moved  to  set  it  aside,  on  the 
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ground  that  it  was  not  within  the  Solicitor's  Act  6  and  1872 
7  Victoria.    The  Master  of  the  Jftolls  held  the  bills  v — 

InreSpen 

within  the  Act  and  added  these  observations,  "  but  if  a  bill  „  and 

'  McDonald 

delivered  without  being  signed  is  not  taxable,  the  solici- 
tor may  charge  what  he  pleases  with  impunity  ;  he  may, 
in  the  first  instance,  deliver  a  bill  not  signed  to  an  amount 
far  beyond  what  he  is  entitled  to,  and  take  his  chance 
of  obtaining  payment  without  taxation,  in  which  he  will 
in  most  cases  succeed ;  but  if  he  should  fail,  which  may 
possibly  happen,  and  his  bill,  according  to  the  hypothe- 
sis, is  not  to  he  taxed,  he  will  say,  as  has  been 
said,  1  it  was  not  delivered  with  a  view  either  to  an 
action  or  to  taxation,  but  for  the  purpose  of  amicable 
discussion  and  arrangement.' "  Certainly  much  of  the 
evil  pointed  out  by  Lord  Langdale  might  result  from 
the  delivery  of  bills  by  solicitors  which  they  were  at 
liberty  to  withhold,  upon  any  ground,  from  taxation. 
His  Lordship  proceeded  upon  the  construction  of  the 
Act,  adding  "  It  ought  to  be  observed  that  any  other  judgment 
construction  of  the  Act  would  facilitate  the  practice  of 
great  fraud  and  oppression"  and  he  then  proceeded  to 
point  out  how  this  would  be  in  the  language  that  I  have 
quoted. 

It  is  not  contended  on  behalf  of  the  solicitors  in  this 
case  that  the  bills  delivered  were  not  taxable  under  our 
statute,  unless  saved  from  taxation  by  the  reservation 
made  by  the  solicitors  who  delivered  them. 

There  is  language  of  the  same  learned  Judge  in  another 
case,  In  re  Carven,  which  applies  with  more  or  less  force 
to  this  case  according  to  the  sense  in  which  certain  words 
were  used.  He  says,  "  I  must  take  leave  to  say  that  if 
a  solicitor  has  delivered  his  bill  he  is  bound  by  it,  and  the 
taxation  must  be  on  that  bill ;  he  is  not  entitled  as  of 
course  to  reduce  his  demand,  or  to  reserve  the  power  of 
delivering  a  bill  containing  other  charges.  I  conceive 
that  a  most  improper  object."    If  by  the  words '  reserve 
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1872.  the  power'  is  meant  that  he  cannot  expressly  reserve 
^"-"y— ^  the  power,  that  is  this  case.    If  by  the  words  is  meant 

In  re  Spencer  ... 

and     <  he  cannot  have  the  power  in  reserve  it  is  not  a  direct 

McDonald.  ;  #  r 

authority  against  an  express  reservation  of  the  power, 
but  it  is  an  authority  against  the  policy  of  allowing  such 
a  power  to  be  reserved. 

What  was  done  by  the  solicitors  in  this  case  was  to 
append  to  the  foot  of  each  bill  this  memorandum  "  In 
the  event  of  a  taxation  being  applied  for  in  this  case  we 
reserve  to  ourselves  the  right  of  delivering  another  and 
more  complete  bill/'  and  underneath  is  written  the  part- 
nership name  of  the  solicitors  ;  and  the  solicitors'  agent 
at  Woodstock  says,  that  before  delivering  the  bills  to 
the  two  clients  to  whom,  or  to  one  of  whom,  he  delivered 
them,  he  said  that  the  solicitors  reserved  to  themseves 
the  right  of  making  up  and  delivering  more  full|  and 
complete  bills  of  costs.  The  solicitors  now  put  it  that 
Judgment,  there  was  no  absolute  delivery  to  the  clients  of  the  bills 
of  costs;  but  only  a  qualified  or  conditional  delivery, 
and  that  the  clients  should  have  objected  to  receive  them 
if  they  were  not  content  so  to  receive  them.  I  inclined 
at  first  to  agree  with  the  solicitors,  but  upon  examining 
the  exact  terms  of  the  memorandum  and  of  what  was 
said  by  the  agent  to  the  clients,  the  delivery  of  the  bill 
does  not  appear  to  me  to  have  been  a  conditional  one; 
the  memorandum  treats  the  delivery  as  an  actual  delivery 
of  a  bill  of  costs  and  speaks  of  another  delivery  of  another 
bill ;  and  the  message  of  the  agent  to  the  clients  was  to  the 
same  effect.  The  question  now  is,  whether  solicitors  can 
in  this  way  take  themselves  out  of  the  general  rule. 
They  have  delivered  bills,  asserting  a  right  at  the  same 
time,  which  they  said  they  reserved,  to  deliver  other 
bills.  They  had  in  fact  no  such  right  as  they  so  claimed 
to  have.  How  is  such  a  delivery  of  bills  of  costs  to  be 
regarded  ?  It  was  not  a  delivery  for  the  purpose  of 
taxation.  Can  the  clients  use  it  for  the  purpose  of  taxa- 
tion, because  it  is  a  bill  delivered,  and  the  statute  enacts 
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that  bills  delivered  shall  be  taxable  ?    Apart  from  the  1872. 
policy  of  the  law,  and  if  this  were  a  transaction  not  v  "f"' 

...  In  re  Spencer 

connected  with  bills  of  costs,  I  should  hold  the  parties  , 

'  r  McDonald. 

to  whom  these  papers  were  delivered  not  entitled  to  use 
them  for  any  purpose,  from  which  they  were  in  terms 
restricted  from  using  them.  But  the  subject  matter 
being  bills  of  costs  and  the  policy  of  the  law  being  in  my 
judgment  against  the  delivery  of  them  with  the  restriction 
which  the  solicitors  have  attempted  to  put  upon  their 
delivery,  the  question  presents  other  considerations.  Is 
there  any  way  of  carrying  out  the  policy  of  the  law,  and 
preventing  the  mischiefs  pointed  out  by  Lord  Langdale, 
and  others  to  which  I  have  referred,  except  by  holding 
the  solicitors'  attempted  restriction  upon  the  ordinary 
right  of  the  client  upon  delivery  of  a  bill  of  Costs,  to  be 
inoperative  ?  I  confess  I  think  it  is  necessary  to  go  that 
length.  I  found  myself  entirely  upon  the  policy  of 
the  law,  which  could  in  any  case  be  defeated,  if  soli- 
citors were  to  be  at  liberty  to  annex  to  the  delivery  Judgment, 
of  their  bills  of  costs,  such  a  restriction  as  has  been 
attempted  in  this  case. 


There  is  no  hardship  upon  solicitors  in  this.  If  there 
is  any  good  reason  why  they  should  not  be  bound  by  bills 
delivered  by  them,  the  Court  will  in  a  proper  case  relieve 
them,  and  allow  them  to  deliver  other  bills,  or  to  amend 
those  already  delivered.  That  would  be  a  matter  in  the 
discretion  of  the  Court.  What  has  been  attempted  here 
has  been  to  substitute  for  the  discretion  of  the  Court, 
under  the  name  of  reserving  a  right,  the  act  of  the  soli- 
citor himself.  I  think  it  right  to  meet  this  attempted 
innovation  at  the  threshhold  and  to  say  at  once  that  it 
cannot  be. 


Since  writing  the  foregoing  I  have  referred  to  the  case 
of  In  re  Chambers.    A  bill  of  costs  had  been  delivered 
and  after  some  objections  and  some  discussion,  the  soli- 
citor delivered  a  new  bill  of  costs,  giving  notice  that  he 
60 — VOL.  XIX.  GR? 
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1872.   abandoned  the  first  bill  and  substituted  the  second.  The 
client  then  took  out  on  order  to  tax  the  first  bill,  the 

In  re  Spencer  .  , 

and     solicitors  moved  against  it,  and  the  question  was  whether 

McDonald.  .  . 

the  solicitor  could  substitute  the  second  bill  and  have  that 
bill  taxed ;  and  the  Master  of  the  Rolls  held  that  he 
might.  That  case  differed  from  the  one  before  me  in  this, 
that  here  there  have  been  no  bills  but  the  one  set  delivered, 
and  that  there  has  been  an  order  for  taxation,  while  in 
that  case  there  was  no  order  to  tax  until  after  the  de- 
livery of  the  second  bill.  The  language  of  the  Master 
of  the  Rolls  in  giving  judgment  is  against  the  solici- 
tors in  this  case  :  "I  am  of  opinion  that  a  solicitor  can- 
not deliver  his  bill  with  items  of  overcharge,  and  say 
I  do  not  intend  this  to  be  my  bill,  but  if  objected  to  I 
intend  to  deliver  another."  This  is  precisely  what  the 
solicitors  in  this  case  have  done.  He  goes  on  to  say,  "nor 
after  a  bill  has  been  once  referred  for  taxation,  when  he 
finds  that  items  in  it  will  be  struck  off,  can  he  deliver 
Judgment,  another  bill  of  costs.  But  the  circumstances  of  this 
case  are  different,  for  the  substituted  bill  was  delivered 
before  the  service  of,  or  notice  of  the  order  to  tax  *  *  * 
Lord  Langdale  held,  and  I  have  also  held,  that  a  solici- 
tor cannot  substitute  as  a  matter  of  course  a  second  bill 
for  the  first,  but  I  have  not  held  that  you  never  can  do 
it."  Looking  at  the  previous  part  of  the  judgment  that 
"  a  solicitor  cannot  deliver  a  bill  and  say  I  do  not  intend 
this  to  be  my  bill,  but  if  objected  to  I  intend  to  deliver 
another,"  I  should  say  that  his  Lordship  would  not  have 
held  that  an  attempted  reservation  of  right  to  substitute 
another  bill  for  the  one  delivered  would  not  be  a  ground 
for -creating  an  exception.  I  cannot  help  thinking  that 
In  re  Chambers  itself  created  a  dangerous  precedent. 
It  is,  however,  distinguishable  from  the  case  before  me 
in  the  particulars  that  I  have  pointed  out. 

It  is  no  matter  of  doubtful  policy  that  a  solicitor  should 
be  held  to  the  bill  that  he  has  once  delivered  unless  he 
gets  the  leave  of  the  Court  to  alter  it.    There  can  be  no 
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better  authority  than  Lord  Langdale  upon  questions  of  1872. 
this  nature :  and  in  Re  Pender  he  has  explained  the  TWv  * 

1  In  re  Spencer 

policy  of  the  law  and  the  reason  for  it  very  clearly.    I  Mc^ala 
think  that  solicitors  ought  not  to  be  allowed,  by  any  de- 
vice, or  in  any  shape  or  way,  to  contravene  this  policy 
of  the  law. 


I  shall,  of  course,  be  understood  as  not  imputing  any 
intentional  impropriety  to  the  solicitors  in  this  case  ;  I 
have  every  reason  to  believe  that  they  meant  no  wrong. 

The  order  made  by  the  learned  Referee  in  Chambers 
does  not  conclude  the  solicitors.  It  is  made  without 
prejudice  to  any  application  they  may  make  for  leave 
to  deliver  substituted  bills  of  costs.  The  learned  Referee 
only  held  that  they  could  not  as  a  matter  of  right  of 
their  own  motion,  without  leave,  substitute  other  bills  for 
those  delivered,  and  in  that,  I  think,  for  the  reasons  I 
have  given,  that  he  is  right.  As  to  the  costs  of  this  judgment, 
application  each  party  suceeds  as  to  one  point.  I  think 
there  shonld  be  no  costs. 


The  petitioners  afterwards  named  a  next  friend,  and, 
on  application  in  Chambers,  the  petition  and  order  for 
taxation  were  amended  by  inserting  his  name. 
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N— v — '  The  Merchants'  Bank  v.  Macdonald. 

Post-nuptial  settlement — Fraudulent  conveyance — Costs. 

A  post-nuptial  settlement  was  executed  by  a  person  in  insolvent 
circumstances,  but  the  trustee  "was  ignorant  of  the  fact  of  his 
indebtedness.  The  Court,  on  a  bill  filed  impeaching  the  settlement 
as  fraudulent  against  creditors,  set  the  same  aside  with  costs  as 
against  the  setlor ;  but  ordered  the  trustee  to  receive  Ms  costs  out 
of  any  residue  of  the  fund,  after  payment  in  full  of  the  claims  of 
the  creditors,  with  costs. 

Hearing  at  Stratford. 

Mr.  Moss,  Q.  C,  for  the  plaintiff. 

Mr.  B.  Smith,  Mr.  Idington,  and  Mr.  McCulloch, 
for  the  defendants. 

Strong,  V.  C. — This  was  a  case  in  which  the  bill  was 
judgment,  filed  to  set  aside  a  post  nuptial  settlement  as  being 
fraudulent  against  creditors.  I  made  a  decree  at  the 
hearing,  setting  aside  the  settlement,  with  costs  against 
the  debtor ;  but  I  reserved  the  question  of  the  costs  of 
the  trustee,  for  further  consideration.  I  find  the  fact  to 
be  that  Mr.  Grant,  the  trustee,  was  entirely  innocent  of 
any  participation  in  the  fraud,  and  had  no  notice  when 
he  accepted  the  trusts  that  the  settlor  was  indebted  in 
such  a  way  as  to  render  the  settlement  impeachable  by 
creditors.  This  seemed  to  be  quite  sufficient  to  exempt 
the  trustee  from  any  liability  to  pay  costs ;  and  I  find 
that  I  am  so  far  fully  borne  out  by  the  authorities. 
I  thought,  however,  it  might  be  possible  to  give  him  his 
costs,  which  were  pressed  for.  On  looking  into  the 
authorities,  I  find  that  this  cannot  be  done.  In  Elsey 
v.  Cox  (a),  the  point  arose  before  the  Master  of  the 
Rolls,  who  decided  against  it,  saying  that  as  the  trus- 
tees, although  innocent  themselves,  took  under  a  person 

(a)  26  Beav.  95. 
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who  had  committed  a  fraud,  the  utmost  the  Court  could  1872. 
say  was,  that  they  were  not  to  pay  costs.    In  Gold-  J^d* 
smith  v.  Russell  (a),  it  is  true  that  the  costs  of  the  trus-  B*nk 
tee  were  ordered  to  be  paid  out  of  the  estate,  but  there  Macdonald. 
the  estate  was  more  than  sufficient  to  pay  all  the  debts 
as  well  as  the  costs. 

In  Adames  v.  Hallett  (6),  the  trustees  also  had  their 
costs,  but  I  gather  from  the  report  of  the  case,  that 
they  were  so  given  that  the  creditors  had  ]  priority  of 
payment  out  of  the  fund.  I  understand  thatjit  is  con- 
ceded that  the  estate  here  will  be  insufficient  to  pay  all 
the  creditors  ;  but  the  trustee  is  entitled  to  a  direction 
for  the  payment  of  his  costs  out  of  any  residue  which 
may  remain  after  payment  of  all  the  debts  and. the 

,         ,  Judgment. 

creditors  costs. 


Campbell  v.  The  Royal  Canadian  Bank. 

Practice — Mandatory  injunction . 

Where  a  writ  of  habere  facias  poesessionem  was  executed  before  an 
injunction  restraining  such  proceeding  could  be  served,  but  the 
plaintiffs  in  the  ejectment  suit  had  been  informed  of  the  intention 
to  apply  for  the  injunction ;  the  Court,  under  the  circumstances, 
granted  a  mandatory  injunction  requiring  the  possession  to  be 
redelivered  to  the  defendants  in  that  suit,  pending  an  appeal  to  the 
Court  of  Error  and  Appeal  against  a  decree  dismissing  a  bill  filed 
by  them  to  redeem. 

The  bill  in  this  case  was  dismissed  at  the  hearing  (<?), 
and  the  plaintiffs  had  taken  the  necessary  steps  to  carry 
the  case  to  the  Court  of  Error  and  Appeal. 

Mrv  Snelling,  for  the  plaintiffs,  moved  ex  parte  for  an 
injunction  to  restrain  the  defendants  from  further  pro- 


(a)  5D.M.&  G.  556.  (6)  L.  R.  6  Eq.  468. 

(c)  Ante  p.  334, 
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1872.   ceeding  under  a  writ  of  habere  facias  'possessionem, 
"^^r^  issued  in  the  action  of  ejectment  referred  to  in  the  bill ; 

Campbell  t  /  . 

The  Royal  ^e  obtained  an  interim  injunction  with  leave  to  move  to 
CBaBbian  con^nue  it"    Before  the  order  was  served,  however,  the 
sheriff  had  executed  the  writ  of  habere. 

Mr.  Snelling  then  moved  to  continue  the  injunction 
in  pursuance  of  leave,  and  for  a  mandatory  injunction 
requiring  the  defendants  to  restore  and  yield  up  posses- 
sion of  the  premises  to  the  plaintiffs,  notwithstanding  the 
execution  of  the  writ.  He  contended  that  the  Court 
would  compel  the  defendants  to  restore  the  plaintiffs  to 
their  former  possession,  pending  the  proceedings  in 
appeal;  that  although  the  jurisdiction  of  the  Court  to 
grant  a  mandatory  injunction  in  a  case  like  the  present 
had  been  questioned,  its  existence  must  be  admitted 
beyond  all  doubt.  The  injury  to  the  plaintiffs  in  this 
case  is  of  so  serious  and  material  a  character  that  the 
restoring  things  to  their  former  condition,  was  the  only 
judgment,  remedy  which  could  meet  the  requirements  of  the  case — 
the  act  complained  of  was  committed  within  a  few 
minutes  before  the  order  for  the  interim  injunction  was 
served — and  the  mandatory  injunction  restoring  pos- 
session pending  the  decision  of  the  Court  of  Error  and 
Appeal  ought  to  issue,  even  although  it  might  be  urged 
that  it  was  greatly  to  the  inconvenience  of  the  defen- 
dants that  it  should  do  so.  The  policy  of  the  Error  and 
Appeal  Court  Act  is  to  keep  things  in  statu  quo  until  the 
cause  is  finally  determined.  He  referred  to  Isenberg 
v.  East  India  House,  ^e.,  Company  (a),  Durell  v. 
Pritchard  (b). 

Mr.  Bain,  contra,  urged  that  the  writ  of  habere  had 
been  executed ;  that  the  decree  dismissing  the  bill  enti- 
tled the  defendants  to  possession  of  the  property ;  that 
they  had  no  knowledge  of  the  interim  injunction,  when 


(a)  33  L.  T.  Chan,  392.  (b)  h,  K  1  Chan.  App.  244. 
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the  possession  was  given  by  the  sheriff  under  the  writ  of  1872. 
habere,  and  that  restoring  the  possession  would  be  a 
great  inconvenience  to  the  defendants,  who  required  to 


Campbell 
v 

The  Royal 

use  the  property  at  once  for  building  purposes.  c^aandka11 


Spragge,  C. — The  plaintiffs'  case  is,  that  they  are 
entitled  to  redeem.  Ejectment  had  been  brought  by 
the  defendants,  and  an  injunction  was  obtained  restrain- 
ing proceedings  in  that  action,  upon,  as  I  believe,  the 
usual  terms. 

The  decree  negatived  the  plaintiffs'  right  to  redeem ; 
and  they  have  appealed  to  the  Court  of  Error  and 
Appeal. 

The  policy  of  the  Court  of  Appeal  Act  is,  that  upon 
appeal,  effect  shall  not  be  given  to  the  decree  or  judg- 
ment of  the  Court  appealed  from  until  the  determination 
of  the  question  in  appeal.  I  thought  it  right  therefore 
to  grant  an  injunction  restraining  the  execution  of  the  Judgment, 
writ  of  habere,  but  it  appears  that  before  the  injunction 
was  served,  the  writ  of  habere  had  been  executed,  and  I 
am  now  asked  to  grant  a  mandatory  injunction,  the 
effect  of  which  will  be  to  restore  possession.  I  think, 
upon  consideration,  that  I  ought  to  grant  it.  There  is 
no  substantial  reason  for  granting  an  injunction  re- 
straining change  of  possession,  which  does  not  apply  to 
an  injunction  for  restoring  possession  ;  at  all  events  in 
cases  like  this,  where  the  subject  matter  is  a  small  house 
upon  a  small  piece  of  ground,  and  the  possession  changed 
but  a  few  days  ago.  I  think  that  by  granting  such 
injunction  the  policy  of  the  Act  will  be  best  carried 
out.  I  believe  from  the  affidavits  that  the  defendants 
will  be  put  to  inconvenience  and  loss  by  not  having 
possession  of  the  premises,  but  on  the  other  hand  the 
plaintiffs  were  living  in  these  premises,  and  they  may 
be  entitled  eventually  to  retain  possession  against  the 
defendants. 
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1872.  The  effect  of  the  statute  virtually  is  to  treat  a  judgment 
y^T^Tm ,  or  decree  as  only  a  stage  in  litigation,  and  leave  matters 

Campbell    g  . 

The  Royal  *n  staiu  9U0 — *n  some  cases  upon  certain  conditions — 
CBDandkan  unt^  tne  ^n3^  determination  in  appeal  of  the  question 
between  the  parties. 

I  think,  therefore,  that  a  mandatory  injunction  should 
issue  in  this  case,  but  that  it  should  be  upon  the  same 
terms  as  are  prescribed  by  the  fifth  order  of  the  Court  of 
Appeal;  the  party  retaining  possession,  contrary  to  a  judg- 
ment, to  give  security  in  double  the  annual  rentable  value. 


Morrison  v.  Robinson. 

Mortgage—  Collateral  security — Parol  agreement — Appeal  from  Master — 
Conflict  of  evidence. 

A  mortgage  was  given,  by  the  maker  of  certain  promissory  notes,  as 
collateral  security  to  an  accommodation  indorser,  which  notes  were 
duly  retired  by  the  maker.  Subsequently  the  mortgagor  gave 
other  notes  to  the  mortgagee,  when  it  was  verbally  agreed  that  the 
mortgage  should  be  retained  by  the  indorser  as  an  indenmity  for 
such  subsequent  notes : 

Held,  that  the  indorser  was  entitled  to  retain  such  security  to  the 
exclusion  of  other  creditors  of  the  mortgagor. 

Although  the  rule  is,  that  if  the  decision  of  a  question  of  fact  depends 
altogether  on  the  credit  to  be  given  to  direct  testimony  of  conflict- 
ing witnesses,  the  Court,  as  a  rule,  will  adopt  the  finding  of  the 
Master ;  still,  where  the  evidence  of  the  mortgagor  and  mortgagee 
as  to  an  arrangement  that  a  mortgage,  which  had  been  satisfied, 
should  be  allowed  to  continue  as  a  collateral  security  for  subsequent 
indorsements  and  other  notes  held  by  the  mortgagee,  and  the  mort- 
gage deed  had  been  allowed  to  remain  in  the  hands  of  the  mortgagee 
undischarged,  and  the  mortgagee  had  also  retained  possession  of  the 
title-deeds,  the  Court  considered  these  circumstances  as  strongly 
confirming  the  direct  evidence  of  the  mortgagee,  and  reversed  the 
decision  of  the  Master,  who  had  found  against  the  fact  of  such  an 
agreement  having  been  made  between  the  parties. 

This  was  an  appeal,  on  behalf  of  John  Ham  Perry, 
from  the  report  of  the  Master  at  Belleville. 
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V. 

Robinson. 


In  the  year  1860  the  firm  of  Davy  $  Peterson,  of  1872. 
Napanee,  purchased  from  Messrs.  Gillespie,  Moffatt  ^^T^ 

Co.,  of  Montreal,  a  vessel,  in  part  payment  of  which 
Davy  Peterson  were  to  give  indorsed  notes.  Davy 
applied  to  Perry  to  indorse  certain  of  the  notes,  which 
Perry  agreed  to  do  upon  being  secured.  Davy  there- 
upon executed  and  delivered  to  Perry  a  mortgage  upon 
the  land  in  question,  dated  June,  14th,  1860  ;  and  at 
the  same  time  he  delivered  to  Perry  his  deed  of  the 
land.  The  mortgage  on  the  face  of  it  did  not  shew  the 
transaction,  but  was  made  to  secure  $2,000,  payable  in 
four  equal  semi-annual  instalments.  Perry  indorsed 
four  notes,  each  dated  June,  14th,  1860,  and  for  $412.50, 
and  interest  at  seven  per  cent.  The  notes  were  payable 
in  six,  twelve,  eighteen,  and  twenty-four  months,  respec- 
tively. Perry  afterwards  indorsed  other  notes  for  Davy 
§  Peterson,  upon  a  verbal  agreement  that  the  mortgage 
should  stand  as  security  for  these  indorsements  also. 


Statement, 


Davy  $  Peterson  were  personally  indebted  to  Perry, 
and  in  1865  they  had  a  settlement  of  accounts,  when  it 
was  found  that  Davy  $  Peterson  were  indebted  to  Perry 
to  the  extent  of  $2,000,  and  on  the  10th  August,  1865, 
Davy  $  Peterson  gave  to  Perry  their  four  notes  for 
the  sum,  with  interest.  Perry  alleged  that  Davy  had 
verbally  agreed  that  the  mortgage  should  stand  as  a 
security  for  these  four  notes. 

Some  time  in  June,  1867,  all  the  notes  which  Perry 
had  indorsed  for  Davy  $  Peterson  had  been  retired, 
but  the  mortgage  and  deed  still  remained  in  Perry's 
possession. 

In  March,  1868,  Davy  made  an  assignment  under 
the  Insolvency  Act  to  the  defendant  Robinson. 

In  the  latter  part  of  1870  Robinson,  as  assignee  of 
Davy,  filed  a  bill  against  Perry,  alleging  that  the  mort- 
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1872.  gage  had  been  made  to  secure  Perry  against  the  notes 
of  June  14th,  1860  ;  that  these  notes  had  been  paid, 
and  praying  that  Perry  might  be  ordered  to  discharge 
the  mortgage.  Perry  put  in  an  answer,  setting  up 
that  it  had  been  agreed  between  him  and  Davy  that 
the  mortgage  should  stand  as  security  for  the  subse- 
quent indorsements  and  also  for  the  four  notes  of  August 
10th,  1865.  A  replication  was  filed,  but  the  plaintiff 
omitted  to  go  down  for  examination  and  hearing  at  the 
proper  term,  and  the  defendant  set  the  cause  down  for 
hearing  at  Toronto.  When  the  cause  came  on  the 
Court  adjourned  the  hearing  to  enable  the  plaintiff  to 
move  to  open  publication,  but  not  availing  himself  of 
this,  the  Court  on  the  23rd  August,  1871,  made  a 
decree  dismissing  the  bill  with  costs. 

The  plaintiff  in  this  case  held  a  prior  mortgage,  and 
filed  his  bill  to  forclose  his  mortgage.  The  usual  fore- 
statement,  closure  decree  was  made,  and  it  was  referred  to  the 
Master  at  Belleville  to  make  the  usual  inquiries.  The 
Master  made  Perry  and  George  H.  Stevenson,  who  was 
a  judgment  creditor  of  Davy,  parties.  Perry  brought 
in  a  claim  upon  the  four  notes  of  August  10th,  1865, 
and  Stevenson  also  brought  in  a  claim  upon  the  judg- 
ment. Stevenson  disputed  the  claim  of  Perry,  and 
evidence  was  taken  before  the  Master.  Perry  and 
Davy  were  the  only  witnesses  examined.  Perry  put  in 
the  pleadings  and  decree  in  the  other  suit,  and  swore 
to  the  facts  as  stated  above.  Davy  swore  that  "to  the 
best  of  his  recollection"  he  had  never  made  any  such 
arrangement,  but  his  recollection  and  statements  were 
contradictory. 

The  Master  disallowed  the  claims  of  both  Perry  and 
Stevenson, 


Perry  gave  notice  of  appeal,  and  as  Robinson  was 
the  owner  of  the  equity  of  redemption,  served  him  with 
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notice.     Bobinson  appeared  on   the  hearing  of  the  1872 
appeal,  but  his  counsel  stated  that  the  appeal  was 
opposed  on  behalf  of  Stevenson  and  the  other  creditors 
of  Davy. 

Mr.  Alfred  Uoskin,  on  behalf  of  Perry,  contended 
that  as  to  Robinson  the  matter  was  res  judicata  ;  that  he 
was  barred  by  the  decree  made  in  the  suit  brought  by 
him,  and  could  not  now  set  up  the  same  facts  against 
Perry's  claim.  He  cited  Taylor  s  Con.  Orders,  page 
210 ;  Daniel's  Ch.  Pra.  608 ;  Jones  v.  Nixon  (a), 
Kinsey  v.  Kinsey  (b). 

He  also  contended  that  Robinson  was  the  representa- 
tive of  Davy's  creditors,  and  that  the  latter  were  as 
much  bound  as  Robinson  by  the  decree.  He  also  con- 
tended, that  such  an  arrangement  could  be  supported, 
though  depending  on  parol  evidence,  citing  Brownlee  v. 
Cunningham  (<?),  Inglis  v.  Gilchrist  (d).  statement. 

He  also  contended  that  the  weight  of  evidence  in  the 
Master's  office  was  in  favor  of  Perry's  contention,  and 
that  Davy's  statements  were  so  contradictory  that  they 
could  not  be  relied  on. 


Mr.  Gr.  M.  Macdonald,  on  behalf  of  Robinson,  con- 
tended that  the  creditors  were  not  barred  by  the  decree ; 
that  such  an  agreement  could  not  be  supported  by  parol 
testimony,  and  that  the  matter  depending  on  conflicting 
evidence,  the  Court  would  not  disturb  the  Master's  finding, 
who  had  had  the  advantage  of  hearing  the  several  wit- 
nesses and  parties  give  their  evidence,  and  observing 
their  demeanour  while  under  examination ;  and  that 
unless  it  was  very  clear  the  Master  had  erred,  the 
Court  would  not  disturb  his  report :  Day  v.  Brown  (e). 


(a)  You.  359.  (6)  2  Ves.  577. 

(c)  13  Gr.  586.  (d)  10  Grant  301. 

(e)  18  Gr.  681.  " 
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1872.  Strong,  V.C. — This  is  a  foreclosure  suit,  instituted 
by  John  Morrow  against  William  L.  Robinson,  the 
assignee  in  insolvency  of  the  mortgagor  William  H. 
Davy,.  The  usual  decree  ordering  an  inquiry  as  to  sub- 
sequent incumbrancers  having  been  made,  the  Master 
at  Belleville,  to  whom  the  cause  was  referred,  directed 
John  Ham  Perry  to  be  made  a  party  in  his  office  as  being 
an  incumbrancer  on  the  lands  in  mortgage  to  the  plain- 
tiff by  virtue  of  a  mortgage  deed  which  appeared  on  the 
registry  subsequent  in  date  to  the  plaintiff's  mortgage, 
which  is  by  indenture  bearing  date  the  14th  of  June, 
1860,  made  by  the  insolvent  W.  H.  Davy,  to  the  defen- 
dant John  Ham  Perry,  and  which  purports  upon  its  face 
to  be  a  security  for  $2,000,  with  interest  at  seven  per 
cent. ;  the  condition  is  as  follows  :  "  The  said  principal 
sum  of  $2,000,  to  become  due  and  payable  in  four 
equal  semi-annual  instalments  of  $500,  the  first  instal- 
ment thereof  to  become  due  and  payable  on  the  14th 
Judgment.  December,  1860,  with  interest  from  the  date  hereof  on 
each  instalment  as  the  same  becomes  due."  The  prin- 
cipal title  deed  of  the  property  was  handed  over  by 
Davy  to  Perry  at  the  time  of  the  execution  of  this 
mortgage.  It  was  proved  in  the  Master's  office,  both  by 
Mr.  Perry  and  W.  H.  Davy,  that  the  mortgage  was 
never  intended  to  secure  the  sum  of  $2,000,  a  debt  due 
from  the*  mortgagor  to  the  mortgagee  ;  but  that  the 
original  transaction  in  pursuance  of  which  it  was  given 
was  this :  Davy  and  his  partner  Peterson,  appear  to 
have  been,  in  the  Spring  of  1860,  in  treaty  for  the 
purchase  of  a  vessel  from  Messrs.  Grillespie,  Moffatt  $ 
Oo.,  of  Montreal,  and  Davy  applied  to  Perry  to  indorse 
the  notes  to  be  given  for  the  purchase  money,  which 
Perry  agreed  to  do  and  did,  to  the  amount  of  $1,800 ; 
whereupon  this  mortgage  was  given  to  him  as  a  counter 
security  for  his  indorsements.  So  far  there  is  no  dis- 
pute. In  the  next  place,  Perry  alleges  that  the  notes 
to  Grillespie,  Moffatt  $  Co.  having  been  paid,  Perry 
became  an  indorser  on  other  notes  of  Davy  and  Peterson, 
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which  were  discounted  by  the  Bank  of  Montreal  at  its  1872. 
Kingston  Agency,  and  there  can  be  no  doubt  of  this ;  V~T~Y^^ 

°  °       J  7  #  .  Morrison 

but  Perry  further  insists  that  it  was  agreed  that  this  T>  ■  j. 

&  °  .  Bobinson. 

mortgage,  which  had  been  originally  given  as  a  security 
for  the  notes  to  Gillespie,  -Moffatt  $  Co.,  should  stand 
as  a  security  for  the  accommodation  indorsements  of 
Perry  on  the  notes  discounted  by  the  Bank  of  Montreal. 
This  Davy  denies — but  I  think  there  can  be  no  doubt 
but  that  the  fact  is  as  Perry  states  it.  Then  these  last 
notes  also  being  paid ;  on  the  10th  of  August,  another 
transaction  took  place  between  Davy  and  Peterson,  and 
Mr.  Perry.  It  appears  that  Mr.  Perry  was  a  creditor 
of  the  estate  of  B.  F.  Davy  who  had  become  insolvent ; 
and  Davy  and  Peterson  were  also  creditors  of  B.  F. 
Davy ;  but  that  there  were  reasons  why  they  should  in- 
demnify Mr.  Perry  in  respect  of  his  debt ;  it  was 
accordingly  agreed  that  Mr.  Perry  should  abandon  a 
portion  of  his  claim,  reducing  it  to  $2,000  ;  and  that 
Davy  and  Peterson  should  give  him  their  notes  for  this  Judgment, 
residue  and  interest.  This  was  done  :  Davy  and  Peter- 
son giving  Mr.  Perry  their  four  promissory  notes,  dated 
10th  of  August,  1865,  payable  respectively  at  two,  three, 
four,  and  five  years'  date,  for  $560,  $590,  $620,  and 
$650  ;  the  interest  at  six  per  cent,  being  added  in  each 
note.  Mr.  Perry  asserts  that  there  was  contemporane- 
ously with  the  giving  of  these  notes,  another  agreement 
that  the  mortgage  should  be  held  as  collateral  security 
for  their  payment ;  and  he  claims  now  to  be  a  mort- 
gagee in  respect  of  these  notes  which  still  remain  unpaid 
in  the  hands  of  a  holder,  to  whom  Perry  has  transferred 
them,  he  being  liable  upon  them  as  indorser.  Mr.  Davy 
says,  he  does  not  recollect  any  such  agreement ;  for 
though,  at  first,  he  denies  that  any  such  agreement  was 
made,  on  being  pressed,  he  merely  says  he  does  not 
recollect  it.  Previously  to  the  decree  in  this  cause  being 
made,  a  bill  had  been  filed  in  this  Court  by  the  defen- 
dant Robinson,  as  the  assignee  of  Perry,  alleging  that 
the  mortgage  was  satisfied,  and  praying  that  Perry 
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1872.    might  be  ordered  to  discharge  it.    To  this  bill,  Perry 
put  in  an  answer,  setting;  up  the  parol  agreement  iust 

Morrison    r        .         _     .     .     .  '        ,        ,  -if        i    i  -.  ■  1 

v.      mentioned,  insisting  that  he  was  entitled  to  hold  the 

Robinson.  . 

mortgage  as  a  collateral  security  for  the  four  outstand- 
ing promissory  notes  of  the  10th  of  August,  1865 :  pre- 
cisely the  same  contention  which  he  set  up  in  support  of 
his  claim  before  the  Master  in  this  cause.  The  cause 
of  Robinson  v.  Perry ,  was  duly  set  down  for  hearing, 
and  on  the  23rd  of  August,  1871,  a  decree  was  made 
dismissing  the  bill  with  costs.  Both  Perry  and  Davy 
were  examined  in  the  Master's  office,  in  this  cause,  and 
Perry  there  produced  the  mortgage  deed  and  also  the 
title  deed,  which  was  delivered  to  him  when  he  received 
the  mortgage ;  both  of  which  instruments  have  always 
remained  in  his  hands.  The  Master  found  against  Mr. 
Perry's  claim  ;  and  this  appeal  is  now  brought  from  his 
report.  In  support  of  the  appeal  it  was  contended, 
First,  that  the  question  was  res  judicata  between  the 
Judgment,  parties  by  reason  of  the  decree  in  ?the  suit  of  Robinson 
v.  Perry.  Secondly,  that  parol  evidence  was  admissi- 
ble to  prove  the  agreement  that  the  mortgage  should  be 
kept  on  foot  as  a  security  for  the  notes  of  August,  1865 ; 
and,  Thirdly,  that  such  evidence  being  admissible,  the 
agreement  was  sufficiently  established  in  point  of  fact. 
I  am  of  opinion  that  the  appeal  must  be  allowed.  I  can 
see  no  possible  answer  to  the  objection  to  the  report 
founded  on  the  decree  in  Robinson  v.  Perry.  The  very 
same  question  was  most  distinctly  put  in  issue  in  that 
cause,  and  the  parties  were  the  same.  Robinson  sued 
there  in  the  same  character  as  he  defends  here,  namely, 
as  a  trustee  representing  Mr.  Stevenson  and  all  the 
other  creditors  of  the  insolvent.  The  decree  was  insis- 
ted upon  in  the  only  way  in  which  it  could  have  been 
put  forward  by  Mr.  Perry  in  this  suit,  namely,  at  the 
hearing  of  the  reference  in  the  Master's  office.  It  is 
true,  that  the  decree  appears  to  have  been  pronounced 
after  an  adjournment  to  give  the  plaintiff,  Robinson,  an 
opportunity  to  apply  to  open  publication,  and  in  default 
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of  the  plaintiff's  appearance.    But  this  can  make  no  1872. 
difference,  it  was  a  decree  pronounced  at  the  hearing  of  ' 

'  °  Morrison 

the  cause,  and  is  therefore  a  bar  to  the  right  of  the  „  ▼■ 

°  Robinson. 

plaintiff  again  to  raise  the  same  contention. 

This  alone  would  be  a  sufficient  ground  for  an  order 
that  the  Master  should  review  his  report.  I  have, 
however,  also  come  to  the  conclusion  that  parol  evi- 
dence was  admissible  to  prove  the  agreement,  which 
the  defendant  Perry  claims  the  benefit  of,  for  keeping 
the  mortgage  on  foot  as  a  security  for  the  unpaid 
notes.  I  think  the  cases  of  Brownlee  v.  Cunningham 
(a),  Inglis  v.  Crilchrist  (b),  and  Penn  v.  Lockwood  (<?), 
are  sufficient  authorities  for  this  proposition,  which 
indeed  seems  to  be  necessarily  deducible  from  the 
principle  of  the  numerous  cases  which  have  determined 
that  parol  evidence  is  admissible  to  shew  an  absolute 
deed  to  be  a  mortgage.  In  deciding  this  point,  I  pro- 
ceed altogether  on  the  authorities ;  but  for  them  I  should  judgment, 
have  thought  it  very  difficult  to  maintain  such  a  doctrine. 
Then  the  evidence  being  admissible,  I  have  been  unable 
to  agree  with  the  Master  as  to  the  effect  which  ought  to 
be  given  to  it.  It  is  true  that  the  Master  had  the  oppor- 
tunity of  seeing  the  witnesses  and  of  observing  their 
demeanour ;  therefore,  if  the  decision  of  the  question  of 
■fact  depended  altogether  on  the  credit  to  be  given  to 
direct  testimony  of  conflicting  witnesses,  I  should,  on 
the  principle  laid  down  in  Day  v.  Brown,  unhesitatingly 
adopt  the  Master's  finding.  But  it  must  be  remembered 
that  that  rule  only  applies  where  the  evidence  being 
directly  contradictory  there  are  no  circumstances  point- 
ing to  the  probability  of  one  statement  rather  than  to 
that  of  others.  Now,  I  find  in  the  present  case,  a  cir- 
cumstance which,  in  my  judgment,  would  be  quite  suffi- 
cient to  outweigh  in  favour  of  the  evidence  of  Perry 


(a)  13  Grant  586.  (b)  10  Grant  301. 

(c)  1  Grant  547. 
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1872.  the  statement  of  Mr.  Davy,  even  if  his  memory  were 
clear,  and  his  denial  explicit,  neither  of  which,  however, 
is  the  case.  That  most  important  fact  is  the  conduct  of 
Mr.  Davy  in  allowing  Mr.  Perry  to  continue  to  hold 
this  mortgage  undischarged  long  after  the  notes  to  Gil- 
lespie, Moffatt  $  Co.,  were  paid  ;  and  also  to  retain  the 
title  deed.  There  is  a  letter  of  March,  1865,  in  evi- 
dence which  shews  that  it  was  by  no  means  a  matter  of 
indifference  to  Mr.  Perry  since  Davy  states  that  all  the 
firm  had  was  mortgaged.  It  is  true  this  was  before 
their  notes  were  given  ;  but  at  this  time  some  of  the 
Bank  of  Montreal  notes  were  still  unpaid.  Between 
this  time  and  the  insolvency,  it  is  fair  to  assume  that 
Mr.  Davy's  affairs  grew  worse,  rather  than  better  ;  and 
yet  there  never  was  anything  in  the  nature  of  a  demand 
for  the  discharge  of  this  mortgage  or  the  delivery  of 
the  deed  ;  although  the  security  must  have  been  one 
which  Mr.  Davy  would  have  been  able  to  turn  to  account, 
judgment,  could  he  have  put  himself  in  a  position  to  make  use  of 
it.  The  circumstantial  evidence,  therefore,  strongly 
confirms  the  direct  testimony  of  Mr.  Perry,  and  there 
is  nothing  to  oppose  to  it  but  the  statement  of  Mr.  Davy, 
who  speaks  distrustfully  of  his  own  memory,  and  gives 
no  satisfactory  reason  for  not  calling  for  the  discharge 
of  the  mortgage  and  the  delivery  up  of  the  title  deed. 

The  appeal  must  therefore  be  allowed  with  costs.  The 
order  to  be  drawn  up  may  declare  Mr.  Perry  to  be  an 
incumbrancer  in  respect  of  the  mortgage  and  to  be  enti- 
tled to  hold  it  as  a  security  for  the  due  payment  of  the 
four  promissory  notes  of  the  10th  August,  1865,  and 
the  report  must  be  altered  accordingly. 
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1872. 

Shaw  v.  Thomas.  y — v-' 

Will,    construction  of — Tenants    in    common — Partition — Pleading — 
Practice — Mandeville's  case  considered. 

A  testator  devised  his  estate,  upon  trust  inter  alia  as  follows  :  "  To 
pay  my  debts  and  funeral  expenses,  and  manage  the  said  premises 
so  given,  granted,  demised,  and  conveyed  to  the  said  executors,  in 
whatever  manner  they  consider  most  advantageous  for  my  wife  and 
my  issue,  who  I  will  and  declare  to  be  entitled  to  receive  the 
benefit  of  any  and  every  portion  of  the  aforesaid  lands,  goods,"  &c.  : 

Held,  that  under  these  words  the  widow  and  children  of  the  testator 
took  as  tenants  in  common. 

A  defendant  being  entitled  to  certain  relief,  to  obtain  which  a 
partition  of  the  whole  estate  was  essential,  and  the  defendant 
not  Laving  asked  for  such  partition  by  way  of  cross-relief  in 
his  answer,  liberty  was  given  him  to  file  a  supplemental  answer 
to  supply  the  omission. 

Hearing  at  Woodstock.  . 

Mr.  Moss,  Q.C.,  and  Mr.  Richardson,  for  the  plaintiff. 
Mr.  Ashton  Fletcher,  for  the  defendants. 

Strong,  V.C. — This  is  a  suit  for  a  partition.  Ithama 
Shaw  being  seised  in  fee  of  100  acres  of  land,  the  south 
half  of  lot  26  in  the  third  concession  of  North  Howick,  on 
the  1st  of  July,  1852,  mortgaged  it  to  Andrew  Martin  to 
secure  $1,200  and  interest.  On  the  1st  October,  1853, 
Ithama  Shaw  died,  having  first  made  his  will,  whereby, 
after  having  appointed  certain  persons  to  be  his  execu- 
tors, he  made  the  following  devise  and  bequests  :  "And 
I  hereby  give,  grant,  demise,  and  convey  to  the  said 
executors,  and  to  the  survivors  of  them  and  to  the 
survivor  of  them,  and  to  the  executor  of  such  survivor, 
all  my  lands,  goods,  chattels,  effects,  rights,  claims,  and 
property  of  every  description,  to  have  and  to  hold  the 
same  to  them  their  heirs  and  assigns  forever  ;  upon 
trust  that  they  will  carry  out  all  agreements,  contracts, 
and  stipulations  made  by  me  with  any  person  or  persons 
02 — VOL.  XIX  GJi. 
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1872  respecting  the  same  or  any  part  thereof  ;  pay  my 
debts  and  funeral  expenses  and  manage  the  said 
premises  so  given,  granted  demised,  and  conveyed  to 
the  said  executors  in  whatever  manner  they  consider 
most  advantageous  for  my  wife  and  my  issue,  who  I 
will  and  declare  to  be  entitled  to  receive  the  benefit 
of  any  and  every  portion  of  the  aforesaid  lands,  goods, 
chattels,  effects,  rights,  claims,  and  property  which 
shall  not  be  sold  or  otherwise  disposed  of  by  the  said 
executors  or  executor,  or  the  survivors  or  the  survivor  of 
them,  or  otherwise  howsoever,  and  to  whatever  portion 
of  the  proceeds  of  the  portion  thereof  which  shall  be 
over  and  above  what  is  required  to  carry  out  the  several 
trusts  above  expressed."  The  concluding  part  of  the 
will  is  immaterial.  The  testator  left  surviving  him  his 
widow,  the  defendant  Magdalene  Shaw,  and  seven 
children,  all  of  whom  are  parties  to  this  suit.  The 
executors  renounced  probate,  and  administration  with 
judgment.  tne  w^  annexed  was  granted  to  the  widow.  On  the 
19th  February,  1856,  Andrew  Martin,  the  mortgagee, 
by  deed-poll  transferred  the  mortgage  to  one  Francis 
Moore.  On  the  16th  March,  1858,  Magdalene  Shaw 
the  testator's  widow,  executed  an  indenture  by  which 
she  assumed  to  convey  the  equity  of  redemption  in  the 
whole  100  acres  to  Francis  Moore,  the  assignee  of  the 
mortgage.  Mrs.  Shaw  has  been  examined  as  a  witness, 
and  it  appears  from  her  evidence  that  Moore  was 
threatening  to  foreclose,  and  having  no  means  with 
which  to  redeem,  she  agreed  to  sell  the  equity  of  re- 
demption to  him,  and  executed  the  deed  just  referred 
to,  to  carry  out  the  sale,  taking  promissory  notes  for 
the  purchase  money.  These  notes  she  afterwards  gave 
up  in  consideration  of  the  conveyance  by  Moore  to 
Thomas  Shaw,  her  eldest  son,  of  twenty-five  acres, 
described  as  the  eastern  part  of  the  south  half  of  the 
lot.  This  conveyance  was  in  the  first  place  effected  by 
a  deed  of  the  7th  October,  1858  ;  but  the  parties  not 
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being  satisfied  with  that,  a  further  instrument  was  exe-  1872. 
cuted,  dated  the  1st  February,  1861.  On  the  28th 
April,  1863,  Thomas  Shaw,  by  deed  of  that  date,  con-  ThcJ^as 
veyed  to  Simon  Simmons,  who  paid  a  valuable  conside- 
ration. On  the  17th  November,  1864,  Simon  Simmons 
conveyed  to  the  defendant  Richard  Thomas,  also  for 
valuable  consideration.  The  defendant  Thomas  imme- 
diately took  possession,  and  has  since  remained  in  pos- 
session, and  has  made  improvements.  Moore  having  died, 
his  executors  on  12th  April,  1864,  transferred  the  mort- 
gage to  Thomas  Tims:  The  first  question  which  it  is 
necessary  to  decide  is,  the  proper  construction  of  the  will. 
Very  little  was  said  in  argument  on  this  point,  though 
it  is  involved  in  some  difficulty.  At  the  hearing  I  was, 
as  I  stated,  under  the  impression  that  there  was  autho- 
rity which  would  compel  me  to  determine  that  the 
widow  took  a  life  estate  with  a  remainder  in  tail  to  the 
eldest  son.  The  case,  which  I  then  referred  to,  was 
Mandeville  s  case  stated  in  Co.  Litt.  266,  which  is  said  Judgment, 
to  be  the  leading  case  for  the  doctrine  that  a  gift  to  the 
heirs  of  the  body  of  the  testator  or  of  another,  confers 
an  estate  tail.  The  devise  in  the  present  case  is  to 
"my  wife  and  my  issue  ;"  and,  assuming  that  the  word 
"issue"  is  to  be  read  convertibly  with  "heirs  of  the 
body,"  it  would  be  almost  impossible  to  distinguish  the 
present  from  Mandeville' ]s  case.  Where  a  life  estate  is 
given  to  the  ancestor,  "issue,"  it  seems  now  to  be  settled, 
is  prima  facie  to  be  construed  "heirs  of  the  body"  : 
Roddy  v.  Fitzgerald  (a).  And  I  have  had  much  doubt 
before  arriving  at  the  conclusion  that  I  am  at  liberty 
to  adopt  a  different  rule  here,  where  the  gift  is  not  to 
the  issue  as  issue  of  the  wife,  but  as  issue  of  the  testator 
himself,  making  the  word,  in  any  event,  as  far  as  the 
first  takers  are  concerned,  one  of  purchase,  not  of  limi- 
tation. Influenced,  however,  by  the  consideration  that 
to  apply  the  rule  of  Mandeville' 's  case  to  this  informal 


{a)  6  H.  L.  C.  833. 
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will,  by  holding  the  eldest  son  to  take  an  estate  tail 
subject  to  a  life  estate  in  his  mother,  would  be  to  impute 
to  the  testator's  language  a  meaning  he  never  contem- 
plated ;  that  the  bequest  of  the  residuary  personalty, 
including  only  surplus  money  in  the  hands  of  the  execu- 
tors arising  from  the  sale  of  realty,  was  in  the  same 
words  as  the  gift  of  the  land,  and  that  the  construction 
which  I  adopt  has  also  authority  in  its  favour,  I  have 
determined  that  the  less  technical  construction  contended 
for  by  the  plaintiffs  is  the  proper  one,  and  I  therefore 
hold  that  the  word  "issue"  in  the  will  is  to  be  read 
"children"  or  "  descendants,"  and  that  the  widow  and 
the  children  took  the  land  in  question  as  tenants  in  com- 
mon in  fee.  It  is  clear  that  this  is  the  proper  construc- 
tion as  regards  the  personal  estate  :  2  Jarman  on  Wills, 
ed.  2  p.  81  ;  Davenport  v.  Hanbury  .(a),  Leigh  v.  Nor- 
bury  (b),  and  Freeman  v.  Parsley  (<?).  Then  there  is 
nothing  which  I  can  find  which  requires  me  upon  this 
judgment,  point,  as  in  some  other  questions  of  construction,  to  adopt 
the  inconvenient  and  unreasonable  course  of  attaching  a 
different  meaning  to  the  same  words  as  applied  to  different 
qualities  of  property  comprised  in  the  same  gift.  There 
is,  moreover,  at  least  one  case  where  this  interpretation 
was  adopted  as  regards  realty,  Cook  v.  Cook  (d),  ;  and  Mr. 
Jarman,  at  page  81,  of  volume  ii.,  thus  states  his  views  : 
4kIt  will  be  perceived  that  in  all  the  preceding  cases  the 
subject  of  gift  was  personal  estate  or  (which  is  identical 
for  this  purpose)  the  produce  of  reait}r.  Probably, 
however,  the  construction  of  the  word  'issue'  would 
not  be  varied  when  applied  to  real  estate.  It  is  true, 
indeed,  that  the  word  'issue'  when  preceded  by  an 
estate  for  life  in  the  ancestor,  is  frequently  construed 
as  synonymous  with  '  heirs  of  the  body,'  and  as  such  con- 
ferring an  estate  tail  on  the  ground  that  this  is  the  only 
mode  in  which  the  testator's  bounty  can  be  made  to 
reach  the  whole  class  of  descendants,  born  and  unborn  ; 
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{b)  13  Ves.  340. 
(d)   2  Vern;  545, 


CHANCERY  REPORTS. 


493 


and  it  must  be  confessed  that  the  same  reasoning  ap-  1872. 
plies,  to  a  certain  extent,  in  the  case  now  under  conside-  v-^~v^-/ 
ration ;  for,  to  adopt  any  other  interpretation  narrows  Thovmag 
the  range  of  objects  by  confining  the  devise  to  issue 
living  at  a  given  period,  and  thereby  excluding,  it  may 
be,  an  unlimited  succession  of  unborn  descendants  on 
whom  an  estate  tail  would,  if  not  barred,  devolve  (as  in 
Mandevilles  case).  But  whatever  may  be  the  plausi- 
bility or  the  force  of  such  analogical  reasoning,  it  has 
received  but  little  countenance  from  the  cases,  there 
being,  it  is  believed,  no  direct  adjudication  in  favour  of 
such  a  construction,  while  positive  authority  may  be 
quoted  against  it,  as  in  the  case  of  Cook  v.  Cook,  where 
under  a  devise  to  the  issue  of  J.  S.,  the  children  and 
grandchildren  took  concurrently  an  estate  in  fee." 
Reading  the  word  "issue"  as  children,  it  follows,  ac- 
cording to  the  later  authorities,  that  the  widow  and 
the  children  must  be  held  to  take  equally  and  concur- 
rently. There  have  been  cases  which  indicated  a  differ-  judgment 
ent  construction,  namely,  that  the  widow  took  an  estate 
for  life  with  remainder  to  the  children ;  but  the  latest 
authority — that  of  Newill  v.  Newill  (a)  is  in  favour  of 
a  tenancy  in  common.  Holding,  therefore,  that  the 
widow  and  children  take  as  tenants  in  common,  the 
share  of  each  in  this  land,  was  an  undivided  eighth,  and 
consequently  Mrs.  Shaw's  conveyance  of  the  equity  of 
redemption  by  the  deed  of  the  Ib'th  March,  1858, 
although  of  course  inoperative  to  pass  all  that  it 
assumed  to  convey,  must  nevertheless  be  held  to  operate 
on  her  own  interest.  Then  Moore's  conveyances  to 
Thomas  Shaw^oi  October,  1858,  and  February,  1861, 
althongh  professing  to  deal  with  a  specific  portion  of 
the  land — 25  acres — must  nevertheless,  if  possible,  be 
made  to  operate  to  the  extent  of  Mrs.  Shaw's  one- 
eighth  by  so  arranging  the  partition,  if  it  can  be  done 
without  prejudice  to  the  rights  of  the  other  co-tenants, 


(a)  L.  R.  7Ch.253. 
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1872.   that  Mrs.  Shaw's  share  may  be  allotted  in  severalty  out 
of  this  twenty-five  acres.    Then  the  share  of  Thomas 

Shaw 

Shaw  must  be  dealt  with  in  the  same  manner.  He 

Thomas. 

must  be  considered  as  intending  to  deal  with  his 
interest  in  the  land  by  the  conveyance  to  Simmons, 
and  the  allotment  must  be  such  that  his  share  may,  if 
possible,  be  also  allotted  out  of  this  twenty-five  acres. 
This  will  have  the  effect  of  giving  the  defendant  Richard 
Thomas  in  severalty  the  shares  of  Mrs.  Shaw  and 
Thomas  Shaw  :  Hiscott  v.  Berringer  (a).  The  par- 
tition sought  by  the  bill,  is  of  the  twenty-five  acres 
only,  being  the  portion  of  the  land  which  is  no  longer 
charged  with  the  mortgage  debt.  The  defendant 
Richard  Thomas,  however,  sets  up  by  his  answer  that 
he  is  entitled  to  the  shares  of  Mrs.  Shaw  and  Thomas 
Shaw,  and  as  I  have  just  stated,  I  am  of  opinion  that 
he  is  right  in  that  contention  ;  but  in  order  that  he 
should  get  that  relief,  it  is  essential  that  there  should 
Judgment,  be  a  partition,  not  merely  of  the  twenty-five  acres,  but 
of  the  whole  one  hundred  acres.  This,  however,  is  not 
asked  for  by  the  answer,  by  way  of  cross  relief ;  but  I 
think  I  may  give  leave  to  file  a  short  supplemental 
answer  supplying  the  omission ;  and  I  do  so  accordingly. 
The  mortgage  being  still  an  incumbrance  on  the  seventy- 
five  acres,  and  on  the  shares  of  the  owners  of  the  equity 
of  redemption  who  have  not  procured  a  release,  can 
make  no  difference,  as  partition  can  always  be  made  sub- 
ject to  the  paramount  rights  of  a  mortgagee :  Swan  v. 
Swan  (b).  Should  the  land  allotted  to  the  defendant 
Richard  Thomas,  as  the  shares  originally  belonging 
to  Mrs.  Shatv  and  Thomas  Shaw,  not  comprise  all 
the  improvements  he  or  Simmons  have  made,  I  con- 
sider he  will,  under  the  peculiar  circumstances  of 
the  case,  be  entitled  to  a  lien  for  such  improvements : 
Parkinson  v.  Hanbury  (c),  Grummerson  v.  Banting  (d). 
Construing  the  will  as  I  have,  I  must  hold  on  the  author- 


(a)  4  Gr.  296. 

(c)  L.  R.2E.&I.App.p,l. 


(6)  8  Pr.  518. 
(d)  18  Grant  516. 
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ity  of  Chalmers  v.  Storil  (a),  a  case,  which  although  1872. 
much  criticised,  has  never  been  overruled;  that  the  v-*~v^y 

'  .  Shaw 

widow  was  bound  to  elect  between  the  devise  and  her  m  v. 

Thomas. 

dower  ;  and  that  having  been  so  bound,  she  must,  by  her 
dealings  with  the  land,  be  taken  to  have  declared  her 
election  to  take  under  the  will :  since  it  would  now  be 
inequitable  to  disturb  the  estates  derived  under  her 
conveyance  ;  Tibbitts  v.  Tibbitts  (b).  The  decree  must 
declare  the  construction  of  the  will,  and  that  the  defen- 
dant Richard  Thomas,  is  entitled  to  the  undivided 
shares  of  Mrs.  Shaw  and  Thomas  Shaw  :  and  it  must 
direct  partition  to  be  made  accordingly,  with  a  direction 
that  the  partition  be  so  made  that  the  twenty-five  acres, 
or  a  sufficient  portion,  be  allotted  as  the  share  of  the 
defendant  Thomas,  if  that  can  be  done  without  preju- 
dice to  the  other  co-tenants.  Thomas  is  also  to  have 
the  amount  of  any  improvements  not  included  in  his 
share  as  already  mentioned.  The  costs  will  be  those  of 
an  ordinary  partition  suit.  The  defendant  Thomas  judgment, 
did  not  make  a  perfect  defence,  it  was  only  by  granting 
him  the  indulgence  of  filing  a  supplemental  answer,  that 
he  has  been  enabled  to  make  out  his  right  to  the  relief 
the  decree  gives  him,  and  therefore  I  do  not  give  him 
costs. 


(a)  2  V.  &  B.  222. 


(b)  19  Ves.  656. 
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Shaw  v.  Tims. 

Mortgage — Sale  of  equity  of  redemption — Improvement*. 

An  estate,  subject  to  mortgage,  was  devised  to  several  parties,  and 
after  the  death  of  the  testator  the  party  entitled  to  the  mortgage 
money  procured  the  land  to  be  sold  uuder  execution  at  law : 

Held,  [following  the  case  of  Heward  v.  Wolfenden,  ante  vol.  xiv.  page 
188],  that  the  Act  authorizing  the  sale  of  equities  of  redemption 
did  not  apply ;  that  the  sale  under  execution  was  inoperative,  and 
that  the  parties  entitled  to  the  equity  of  redemption  had  a  right  to 
redeem  ;  but,  that  under  the  circumstances,  the  person  representing 
the  mortgagee  was  entitled  to  be  allowed  for  improvements. 

Hearing  at  Woodstock. 

Mr.  Moss,  Q.C.,  and  Mr.  Richardson,  for  the  plaintiffs. 

Mr.  Ashton  Fletcher,  for  the  defendants. 

judgment.  Strong,  V.  C. — This  case  arises  out  of  the  same 
state  of  facts  as  that  of  the  preceding  case  of  Shaw  v. 
Thomas.  The  defendant  Tims  is  the  assignee  of  the 
mortgage,  under  a  transfer  from  the  executors  of  Moore, 
and  the  bill  is  for  redemption.  The  defence  set  up  by 
the  answer  is  that  the  defendant  Tims  having  recovered 
a  judgment  in  the  name  of  Martin  for  the  mortgage 
debt,  he  procured  the  equity  of  redemption  in  the 
seventy-five  acres — which  is  all  that  now  remains  subject 
to  the  mortgage ;  since  the  twenty-five  acres,  as  far  as 
the  legal  estate  is  concerned,  are  now  vested  in  Richard 
Thomas,  a  bond  fide  purchaser  for  value — to  be  sold 
under  an  execution  issued  on  the  judgment.  This  is 
clearly  no  defence.  Such  a  sale  was  entirely  inopera- 
tive. The  statute  which  authorizes  sales  of  equities  of 
redemption  under  execution  does  not  apply  to  it  : 
Heward  v.  Wolfenden  (a),  VanNorman  v.  McCarty  (b). 
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(a)  14  Grant.  185. 


(b)  20  U.  C.  C.  P.  42. 
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The  plaintiffs  are  therefore  entitled  to  redeem  the 
seventy-five  acres,  which  are  now  charged  with  a  sum 
bearing  the  same  proportion  to  the  original  mortgage 
debt  as  the  seventy-five  acres  bear  to  the  whole  108 
acres  originally  mortgaged. 

Mr.  Moss,  at  the  hearing,  admitted  that  Parkinson 
v.  Haribury  (a),  was  conclusive  as  to  the  right  of  a 
mortgagee  in  the  position  of  this  defendant  to  an  allow- 
ance for  improvements* 

There  must  be  the  usual  decree  for  redemption,  and  Judgment, 
the  mortgagee  must  have  his  costs,  and  also  a  declara- 
tion as  to  the  improvements. 


1872. 

Shaw 

Y.S 

Time. 


Keith  v.  Lynch. 

Discovery — Protection  from  answering — Criminal  prosecution— Statute 
32  ^  33  Victoria,  chapter  20. 

In  a  proceeding  charging  that  the  mother,  in  concert  with  the  other 
two  defendants,  had  abducted  and  kept  in  concealment  the  children  t 
of  the  plaintiff,  the  two  defendants  refused  to  answer  certain  ques- 
tions put  to  them  respecting  the  children  on  the  ground  that  their 
answers  would  tend  to  render  them  liable  to  criminal  prosecution 
under  the  "  Act  respecting  offences  against  the  person"  (32  &  33 
Victoria,  chapter  20)  : 

Held,  that  under  these  circumstances,  the  defendants  were  not  bound 
to  answer. 

This  was  an  application  on  behalf  of  the  plaintiff  for 
an  order  to  compel  the  defendants  Archbishop  Lynch 
and  the  Reverend  Mr.  Jamot,  to  attend  before  the 
special  examiner,  and  answer  certain  questions  which 
they  had  refused  to  answer  when  previously  before  that 
officer.  The  point  involved  in  the  present  motion  is 
clearly  stated  in  the  judgment  of  the  Court. 


(a)  L.  R.  2  E.  &  I.  App.  1. 
63 — VOL.  XIX.  GR. 
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1872.       Mr.  Maclemian,  for  the  plaintiffs. 

Keith 

Mr.  Moss.  Q.C.,  contra. 

Lynch.  7 

Spragge,  C. — -The  plaintiffs  are  three  children  of 
David  S.  Keith  and  Jessie  E.  Keith  his  wife  ;  the  eldest 
of  the  three  children  being  eleven  years  of  age.  The 
father  of  the  children  is  a  Protestant,  the  mother  a 
Roman  Catholic.  The  defendants  are,  the  Roman 
Catholic  Archbishop  of  Toronto,  the  Rev.  Mr.  Jamot, 
Vicar  General  of  Toronto,  and  the  mother  of  the 
children.  The  short  substance  of  the  bill  is,  that  the 
mother  has  always  desired  and  endeavoured  to  instruct 
and  bring  up  the  children  as  Roman  Catholics  against 
the  will  of  their  father  ;  that  in  order  to  effect  and  carry 
out  this  wish  of  the  mother,  the  other  two  defendants 
conspired  together  with  her,  and  formed  the  plan  of 
carrying  them  away  from  the  care  and  custody  of  their 
judgment,  father,  and  concealing  them  in  some  Roman  Catholic 
establishment  or  house,  in  order  to  their  being  brought 
up  as  Roman  Catholics :  and  the  bill  charges  various 
acts  of  the  three  defendants  in  pursuance  of  this  alleged 
conspiracy ;  the  substance  of  them  being,  that  they 
caused  the  children  to  be  carried  away  from  their 
father's  house  without  his  knowledge  or  consent  and 
against  his  will ;  and  placed  in  some  Roman  Catholic 
institution  or  house  in  the  neigborhood  of  Toronto  ;  and 
that  they  have  ever  since  been,  and  still  are,  there 
secretly  kept  and  detained ;  and  brought  up  in  the 
Roman  Catholic  religion  against  the  will  of  their  father ; 
that  the  place  of  their  detention  is  kept  concealed  from 
their  father ;  and  that  the  defendants  refuse  to  disclose 
it,  or  to  deliver  the  children  to  him. 

The  Archbishop  and  the  Vicar  General  have  put  in 
their  answers  separately.  Each  denies  his  own  com- 
plicity in  the  alleged  abduction  of  the  children ;  and 
each  denies  knowledge  of  where  they  now  are.  The  Arch- 
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bishop  also  denies  complicity  in  the  alleged  detention  1872. 
and  concealment  of  the  children.    The  answer  of  the 

Keith 

Vicar  General  is  silent  upon  that  point.  LJgh 

Both  of  these  defendants  were  examined  before  the 
special  examiner,  the  point  of  the  examintion  being  to 
prove  out  of  their  own  mouths  facts  which  would  shew, 
or  tend  to  shew,  that  they  had  conspired  with  Mrs. 
Keith  in  the  manner  and  for  the  purposes  alleged  in 
the  bill.  The  issue  between  the  parties  is  agreed  by 
counsel  to  be,  whether  these  two  defendants  and  the 
mother  of  the  children  were  in  league  together  for  the 
purpose,  and  in  the  act  of  carrying  away  these  children 
from  the  care  and  control  of  their  father,  and  in 
keeping  and  detaining  them  from  him.  To  prove  the 
affirmative  of  this  issue,  or  rather  issues,  for  the  alleged 
taking  away  of  the  children  is  one  act,  and  the  deten- 
tion another,  a  number  of  questions  were  put  to  each 
of  these  gentlemen  which  they  declined  to  answer,  judgment. 
Their  refusal  was  not  put  upon  any  special  ground, 
with  one  exception,  a  ground  taken  by  Mr.  Jamot, 
which  I  will  notice  presently.  Upon  this  refusal  ap- 
plication is  made  to  me  for  the  usual  order  to  compel 
these  gentlemen  to  answer.  There  are  two  applica- 
tions, one  against  each. 

To  take  first  the  case  of  the  Archbishop.  I  have  read 
the  examiner's  note  of  the  depositions,  of  the  questions 
asked,  and  of  the  refusal  to  answer  several  of  them. 
The  questions  appear  to  me  to  have  been  proper  ones, 
for  the  plaintiffs  had  a  right  to  have  an  answer  to  every 
question  as  to  any  fact  which  might  tend,  even 
remotely,  to  establish  the  affirmative  of  the  issues  which 
it  was  upon  them  to  sustain  ;  and  I  see  no  question  which 
can  be  designated  as  not  pertinent  to  those  issues,  or 
one  of  them.  The  same  remarks  apply  to  the  questions 
put  to  Mr.  Jamoty  who  also  refused  to  answer  several  of 
the  questions  put  to  him. 
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1872.       Upon  these  applications  before  me,  a  new  ground  is 


taken,  viz.,  that  the  defendants  apprehend  that  answers 
to  these  questions  will  tend  to  criminate  them,  to  subject 


them  to  criminal  prosecution,  under  the  57th  section  of 
the  "Act  respecting  offences  against  the  person,"  (32-33 
Victoria,  chapter  20.)  Regularly,  this  objection  could 
not  be  taken  at  this  stage  of  the  proceedings.  The  plain- 
tiffs were  entitled  to  require  that  the  parties  examined 
should  each  pledge  his  oath  that  he  believed  that  his 
answer  to  any  question  asked,  to  which  he  objected  (that 
question  being  pertinent  to  the  issue)  would  tend  to 
criminate  him.  Mr.  Maclennan  has,  however,  consented 
to  waive  this  right,  and  to  assume  that  each  of  these 
gentlemen  would  state  upon  oath  his  belief,  that  the 
answers  to  the  questions,  which  he  has  objected  to  answer, 
would  tend  to  criminate  him  ;  Mr.  Moss  for  these  defend- 
ants stating  before  me — under  instructions  of  course — 
that  each  of  these  gentlemen  would,  if  re-examined,  state 
judgment,  upon  oath  that  such  was  his  belief. 

It  is  agreed  by  counsel  for  all  parties  that  the  father 
has  a  right  to  the  custody  of  these  children. 

The  57th  section  of  the  Act  runs  thus  :  "  Whosoever 
unlawfully  either  by  force  or  fraud  leads  or  takes  away, 
or  decoys  or  entices  away  ;  or  detains  any  child  under 
the  age  of  fourteen  years  with  intent  to  deprive  any 
parent,  guardian,  or  other  person  having  the  lawful  care 
or  charge  of  such  child  of  the  possession  of  such  child ; 
or  with  intent  to  steal  any  article,"  &c,  "and  whosoeve> 
with  any  such  intent  receives  or  harbours  any  such  child 
knowing  the  same  to  have  been  by  force,  or  fraud,  led,  taken, 
decoyed,  enticed  away, or  detained  as  in  this  section  before 
mentioned,  is  guilty  of  felony  ;"  then,  after  prescribing 
the  punishment,  follows  a  proviso,  which  Mr.  McLennan 
contends  prevents  the  statute  applying  to  these  defend- 
ants :  "  Provided  that  no  person  who  has  claimed  any 
right  to  the  possession  of  such  child,  or  is  the  mother,  or 
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has  claimed  to  be  the  father,  of  an  illegitimate  child,  1872. 
shall  be  liable  to  be  prosecuted  by  virtue  hereof  on  V""^J^ 
account  of  the  getting  possession  of  such  child,  or  taking 
such  child  out  of  the  possession  of  any  person  having  the  * 
lawful  charge  thereof." 

Mr.  Maclennan's  point  is,  that  the  mother  exempted 
from  prosecution  by  this  proviso,  is  the  mother  of  any 
child  legitimate  or  illegitimate  ;  that  what  is  charged  by 
the  bill  against  these  two  gentlemen  is,  that  they  have 
been  and  are  assisting  the  mother  in  taking  away  and 
harbouring  these  children  ;  and  that  inasmuch  as  the 
mother  is  not  within  the  michief  of  the  Act,  so  neither 
are  they  who  assisted  her.  The  bill  does  not  put  the  acts 
complained  of  in  the  way  suggested  by  Mr.  Maclennan, 
as  if  the  mother  were  the  principal  and  the  other  defend- 
ants accessories  to  what  has  been  done  ;  but  treats  them 
as  joint  conspirators,  naming  in  the  acts  alleged  to  have 
been  committed,  the  Archbishop  first,  the  Vicar  General 

Judgment. 

second,  and  the  mother  last :  but  the  question  is  not, 
how  the  bill  puts  the  matter,  but  whether  the  answers  to 
the  questions  put  upon  examination,  tend  to  criminate  the 
examinants.  It  may  bo  conceded  that  Mr.  Maelennan  is 
right,  that  the  mother  of  a  legitimate  child  is  exempted 
from  prosecution  under  the  Act,  but  it  is  only  that  she 
is  exempted  from  prosecution  :  her  act  is  not  a  lawful 
act.  If  the  father  is  entitled  to  the  custody  of  the  child, 
the  taking  away  or  harboring  of  the  child  is  an  unlawful 
act,  on  the  part  of  the  mother,  as  well  as  on  the  part  of 
strangers.  Strangers  acting  with  her  are  principals 
in  the  commission  of  an  unlawful  act.  Her  personal 
exemption  from  criminal  prosecution  does  not  in  the 
least  alter  the  character  of  the  act,  beyond  her  own 
personal  exemption.  As  to  others,  whether  acting  in 
concert  with  her,  or  independently  of  her,  the  act  is  an 
unlawful  one ;  and  is  a  criminal  offence  within  the 
statute.  It  has  been  argued  as  if  it  were  a  case  of 
conspiracy.    It  is  not  so.    The  Act  deals  with  the  case 
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of  a  single  offender.  His  offence  is  complete  if  he  comes 
within  the  Act.  Another  person  may  do  the  like  act,  or 
may  join  with  him  in  doing  the  same  act :  and  that  other 
person  may  be  excused  on  personal  grounds,  but  unless 
those  personal  grounds  apply  to  him,  they  can  form  no 
reason  for  his  being  excused.  He  remains  an  offender 
against  the  law  simply  without  any  excuse.  It  is  not 
necessary  indeed  that  I  should  go  so  far  as  to  pronounce 
any  very  decided  opinion  upon  the  point.  If  only  the 
inclination  of  my  opinion  were  that  the  fact  of  acting  in 
concert  with  the  mother  of  a  child  makes  no  difference 
in  the  character  of  the  act,  except  as  regards  the  mother 
herself,  I  ought  not  to  compel  an  answer.  I  have,  how- 
ever,— as  I  have  expressed, — a  strong  opinion  upon  the 
point. 

It  is  next  contended  that  these  defendants,  having  put 
in  their  answers  to  the  plaintiffs'  bill,  are  too  late  in  taking 
Judgment,  their  objections.  I  do  not  think  so.  The  answer  under 
our  present  rules  of  pleading  is  not  a  discovery,  but  in 
the  words  of  General  Order  122  is  to  "  consist  of  a  clear 
and  concise  statement  of  such  defences  as  the  defendant 
desires  to  make."  The  examination  before  the  examiner 
stands  in  the  place  of  the  old  discovery  by  answer  ;  and 
as  a  defendant  could  in  his  answer  protect  himself  from 
answering  any  interrogatory  on  the  ground  of  its  ten- 
dency to  criminate  him,  so  he  may  upon  his  oral  exami- 
nation, protect  himself,  orally,  from  answering  any 
question,  the  answer  to  which  will,  in  his  belief,  have 
that  tendency  :  otherwise,  our  change  in  pleading  and 
mode  of  discovery  would  abridge  the  protection  which 
in  that  respect  defendants  had  previously  enjoyed. 

Lord  Langdale  in  Lee  v.  Bead  {a)  states  the  rule  as 
to  protection  and  the  mode  in  which  a  defendant  may 
protect  himself  in  language  which  is  apposite  to  our 


1872. 

Keith 
v. 

Lynch. 


(a)  5  Beav.  385. 
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procedure:  " A  defendant  is  not  called  upon  to  discover  1872. 
the  principal  fact,  or  any  one  of  a  long  series  or  chain  ^^C^ 
of  facts  which  may  contribute  to  establish  a  criminal  v. 

.  Lynch. 

charge  against  himself.  He  may  protect  himself  by 
demurrer,  plea,  ar  answer,  or  in  any  ivay  in  which  he 
can  bring  the  matter  fairly  under ,  the  consideration  of 
the  Court."  And,  in  reference  to  an  agreement  which 
had  been  entered  into  in  that  case  that  a  limit  to  an 
extension  of  time  to  put  in  an  answer  should  be  peremp- 
tory, he  added :  "  It  being  a  right  to  protection  given  to 
him  by  the  law,  I  apprehend  he  cannot  by  any  agreement 
deprive  himself  of  the  benefit  of  it." 

It  is  true  that  the  Archbishop  has  by  his  answer  made 
a  general  denial  of  the  allegations  of  the  bill ;  and  now 
demurs  to  answering  questions  tending  to  establish  those 
allegations,  on  the  ground  that  in  his  belief  his  answers 
to  those  questions  will  tend  to  criminate  him.  He  might 
have  taken,  in  his  answer,  the  objection  that  he  takes  judgment, 
now,  and  it  would  have  been  better  and  more  consistent 
if  he  had  :  but  his  position  is,  I  apprehend  now,  the  same 
as  if  the  denials  in  his  answer  were  made  upon  his  oral 
examination:  and  upon  being  pressed  with  questions  as  to 
particular  circumstances  he  had  claimed  the  protection 
which  he  claims  now.  Mr.  Taylor,  in  his  book  on  the 
Law  of  Evidence  (a),  states  the  rule,  in  which  he  is  borne 
out  by  the  authorities,  thus:  "At  one  time  it  was 
thought  that  if  a  witness  chose  to  reply,  in  part  he  might 
be  compelled  to  answer  anything  relative  to  the  transac- 
tion ;  but  this  doctrine  has  been  overruled  by  a  majority 
of  the  fifteen  Judges  ;  and  it  is  now  finally  determined 
that  after  a  witness  has  been  sworn,  he  may  claim  his 
protection  at  any  stage  of  the  inquiry ;  and  if  he  do  so, 
he  cannot  be  forced  to  answer  any  additional  questions 
tending  to  criminate  him.  In  short  he  cannot  be  carried 
further  than  he  chooses  to  go  himself."    The  reasoning 


(a)  5th  ed.  sec.  1319. 
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1872.  upon  which  the  rule  is  founded  as  to  an  ordinary  witness, 
applies  of  course  to  a  party  under  examination,  who  is 
entitled  to  the  same  protection. 

The  same  remarks  apply  to  the  denials  by  the  Rev. 
Mr.  Jamot  of  the  allegations  in  the  bill,  so  far  as  he  has 
denied  them.  His  denials  are,  however,  as  I  have 
already  observed,  less  comprehensive  than  those  of  the 
Archbishop. 

The  only  effect  of  my  decision  of  course  is,  that  the 
defendants  taking  the  ground  they  do  take,  upon  this 
application,  the  plaintiffs  are  disabled  from  obtaining  out 
of  the  mouths  of  these  defendants  such  evidence  in 
support  of  their  case  as  they  might  otherwise  obtain. 
They  are  put  to  prove  their  case,  if  they  can  prove  it, 
by  the  evidence  of  those  who  cannot  plead  such  a  pro- 
tection. 

Judgment. 

It  is  manifest  that  in  a  case  like  this,  the  concealment 
from  the  father  of  his  children  by  those  taking  away,  or 
harbouring  them  is  the  great  difficulty  under  which  he 
labors ;  and,  where  such  concealment  and  harboring 
constitute  a  criminal  offence,  that  his  undoubted  right  to 
the  care  and  custody  of  his  children  is  very  apt  to  be 
defeated  by  refusals  to  answer,  upon  the  ground  that  has 
been  taken  in  this  case.  It  is  peculiarly  in  such  a  case, 
more  perhaps  than  in  any  other,  that  the  fact  of  the 
harboring  of  these  children,  being  a  criminal  offence, 
interposes  immense  difficulties  in  the  way  of  the  assertion 
by  the  father  of  his  civil  rights. 

The  objection  being  made  by  these  defendants,  I  can- 
not do  otherwise  than  give  effect  to  it,  very  reluctantly,  I 
confess  :  not  that  I  desire  the  punishment  of  these  gentle- 
men as  criminals ;  that  is  no  concern  of  mine  ;  but  it  is 
a  grievous  wrong  to  the  father  of  these  children,  and  to 
themselves,  that  the  avenues  of  information  should  be 
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closed  in  regard  to  them,  his  inquiries  baffled ;  his  and 
their  rights  frustrated ;  strangers  interposed  between  a 
father  and  his  young  children  ;  and  the  law  practically 
set  at  naught,  by  means  of  such  an  objection  as  is  made 
in  this  case. 

I  cannot  help  expressing  my  strong  conviction  that 
the  law  is  not  upon  a  sound  footing  in  this  respect ;  and 
that  it  would  be  in  furtherance  of  justice  that  the  rule 
with  us  should  be  the  same  as  it  has  been  made  by 
statute  in  some  cases  in  England,  that  parties  and  wit- 
nesses should  be  compellable  to  answer,  but  that  their 
answers  should  not  be  admissible  as  evidence  in  any 
criminal  proceedings  that  might  thereafter  be  instituted 
against  them. 

Mr.  Moss  took  some  further  points  in  relation  to  the 
,  answers  of  the  Rev.  Mr.  Jamot.  As  the  objection  upon 
which  I  am  in  his  favor  covers  the  whole  ground,  I  have  judgment, 
not  thought  it  necessary  to  examine  these  other  points. 
I  only  notice  them  to  say  that  the  reasons  given  by  Mr. 
Jamot  for  his  refusal  to  answer  appear  to  me  to  be 
untenable. 

I  refuse  this  application,  but  without  costs.  It  is  suffi- 
cient to  say  upon  the  question  of  costs,  that  upon  every 
thing  that  appears  to  have  been  before  the  examiner, 
the  defendants  were  in  my  judgment  in  the  wrong  ;  and 
it  is  only  by  the  courtesy  of  Mr.  Maclennan  that  they 
have  been  enabled  to  raise  before  me  the  question  upon 
which  they  have  succeeded. 


The  motion  was  subsequently  re-heard  before  the  full 
Court  [Spragge,  C,  Mowat  and  Strong,  V.CC], 
and  the  order  above  pronounced  was  affirmed  with  costs. 
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Keith 

v. 
Lynch. 
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Great  Western  Railway  Company  v.  Warner. 


Railway  Act — Award — Damages. 

Arbitrators  appointed  to  assess  the  damages  sustained  by  land  owners 
whose  lands  have  been  taken  for  railway  purposes,  have  a  right  to 
take  into  consideration  matters  other  than  the  value  of  the  mere 
quantity  of  land  taken;  where,  therefore,  arbitrators  allowed  a  sum 
"  for  depreciation  to  farm  generally  by  the  permanent  occupation  of 
the  land  as  a  railway,"  the  award  was  held  valid. 

Hearing  at  St.  Catharines. 

Mr.  Irving,  Q.C.,  and  Mr.  Bethune,  for  the  plaintiffs. 

Mr.  Moss,  Q.C-,  for  the  defendant. 

Strong,  V.  C.: — This  suit  is  instituted  to  set  aside  an 
award  purporting  to  have  been  made  under  "  the  Hail- 
way  Act,"  chapter  66,  of  the  Consolidated  Statutes  of 
,  a      ,  Canada. 

Judgment. 

In  constructing  a  new  branch  line  of  railway  the 
plaintiffs  required  a  piece  of  land  belonging  to  the 
defendant,  containing  six  acres  and  ninety-nine-one- 
hundreths  of  an  acre,  part  of  lots  Eos.  43  and  44,  first 
concession,  North  Cayuga,  which  was  used  as  a  farm, 
and  was  in  the  occupation  of  the  defendant  himself, 
they  accordingly  entered  upon  the  land  and  proceeded 
to  carry  their  works  across  it :  they  immediately  gave 
the  statutory  notice  to  arbitrate  as  to  compensation  and 
damages,  and  appointed  Mr.  A.  W.  Thompson  their 
arbitrator.  The  defendant  then  nominated  Mr.  John  Ker 
his  arbitrator,  and  sheriff*  Woodruff,  of  St.  Catharines, 
was  selected  as  the  third  arbitrator.  After  viewing  the 
land  and  hearing  the  solicitors  of  both  parties,  sheriff 
Woodruff  and  Mr.  Ker  made  an  award  for  $2,500,  in 
which  Mr.  Thompson  declined  to  join.  The  evidence  of 
the  three  arbitrators,  all  of  whom  were  examined  as 
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witnesses,  does  not  agree  as  to  the  way  in  which  the  sum  1872. 
awarded  was  made  up,  but  Mr.  Woodruff  says  that  the  v"jp^' 
statement  as  to  this,  contained  in  a  letter  written  by  Railway  Co. 
him  to  Mr.  JEmelius  Irving,  the  plaintiff's  solicitor,  Warner, 
under  date  of  the  12th  of  July,  1871,  shews  correctly 
how  the  amount  was  arrived  at.   I  think,  therefore,  that 
the  $2,500  consisted  of  damages  estimated  as  follows  : 

Damages  for  removing  barns,  sheds,  driving  house 

.and  stables    $1,000 

Damages  for  depreciation  to .  farm  generally  by  the 

permanent  occupation  of  the  land  as  a  railway. ,  1,050 
Land  taken,  and  crops  ,•.  450 

$2,500 

The  plaintiffs  have  filed  this  bill  to  set  aside  the  award, 
upon  the  ground  that  it  was  ultra  vires,  the  arbitrators 
having,  as  the  plaintiffs  allege,  included  matters  over 
which  they  had  no  jurisdiction.  The  defendant  objected 
to  the  admissibility  of  the  evidence  of  the  arbitrators  to 
prove  this,  but  this  objection  I  overruled  upon  the  autho-  Judgmenf 
rity  of  The  DuJce  of  Bucclench  v.  The  Metropolitan  Com- 
missioners (a),  and  Re  Bare  Valley  Railway  Company  (b), 
in  both  of  which  cases  the  precise  point  was  determined. 


It  was  also  objected  by  the  defendant  that  this  Court 
had  no  jurisdiction  to  set  aside,  an  award  under  the 
Railway  Act  upon  the  ground  of  an  excess  of  powers  by 
the  arbitrators.  I  think  this  objection  must  also  be 
adjudged  against  the  defendant.  There  can  be  no  doubt 
that  long  before  the  statute  of  William  III.  the  Court  of 
Chancery  exercised  a  general  jurisdiction  in  the  matter 
of  awards,  which  jurisdiction  must  still  subsist  wherever 
it  is  not  excluded  by  Act  of  Parliament. 

The  cases  of  Hamilton  v.  Bankin  (c)  and  the  judg- 
ment of  Lord  Justice  Turner  in  Smith  v.  Whitmore  (d) 


(a)  L.  R.  5  Ex.  221. 
(c)  8  DeG.  &  S.  782, 


'  (b)  L.  R.  6  Eq.  435. 
(d)  2  DeG.  J.  &  S.  297. 
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1872.  shew  this  conclusively.  Then,  if  the  Court  can  set  aside 
an  award  in  an  ordinary  case,  I  can  see  no  reason  why 
Railway  bo.  it  should  not  also  do  so  in  the  case  of  a  statutory  award 
Warner,  like  the  present.  It  is  true  that  it  is  a  circumstance  to 
be  observed  upon,  that  no  instance  of  the  exercise  of 
such  a  jurisdiction  by  a  Court  of  Equity  is  to  be  found 
in  the  English  Reports,  for  no  such  case  was  cited,  and 
I  have  been  unable  to  discover  any.  However,  in  this 
Court,  the  jurisdiction  seems  to  have  been  entertained  in 
the  case  of  Grillam  v.  Cleghom  (a),  and  also  in  several 
cases  relating  to  awards  made  under  the  provisions  of 
the  Toronto  Esplanade  Acts,  and  these  authorities  I  am 
bound  to  follow. 


The  preliminary  points  being  thus  disposed  of  the 
remaining  and  important  question  is,  as  to  the  validity  of 
the  award.  It  would  appear  that  the  4th  and  11th 
sections  of  the  Railway  Act,  cap.  66,  of  the  Consolidated 
Statutes  of  Canada  must  receive  the  same  construction 
as  the  68th  section  of  the  Imperial  Statute,  the  Lands 
Clauses  Consolidation  Act  of  1845.  This  I  understand 
to  have  been  in  effect  the  opinion  of  the  Court  of  Appeal 
in  the  case  of  Widder  v.  The  Buffalo  and  Lake  Huron 
Railway  Co.  (b).  This  award,  therefore,  like  one  under 
the  Imperial  Act  referred  to,  is  to  be  confined  to  the  sub- 
jects for  compensation  mentioned  in  the  statute,  and  the 
arbitrators  are  restricted  to  estimating  the  amount  of 
damages ;  the  land  owner's  only  remedy  upon  the  award 
being  by  an  action  in  which  it  is  open  to  the  Railway 
Company  to  shew  that  the  arbitrators  have  exceeded 
their  powers. 

The  plaintiffs  insist  that  there  was  an  erroneous 
assumption  of  jurisdiction  by  the  arbitrators  in  the 
present  case  in  taking  into  account  that  head  of  damage 
which  Mr.  Woodruff  has  stated  in  his  letter,  (Exhibit 


(a)  7  Grant  83. 


(h)  27  U.  C.  Q.  B.  425. 
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DJ  as  <£  damages  for  depreciation  to  the  farm  generally  1872. 
by  the  permanent  occupation  of  the  land  as  a  railway."  v^v^k' 
The  contention  being,  that  the  arbitrators  were  limited  Railway  Co. 
to  give  compensation  for  the  land  actually  taken,  build-  Warner 
ings  destroyed,  or  removed,  and  legal  injury  to  any 
other  property,  either  corporeal  or  incorporeal  belonging 
to  the  defendant  in  respect  of  which  the  defendant 
could  at  common  law,  irrespective  of  the  statute  alto- 
gether, have  maintained  an  action  against  the  Railway 
Company. 

I  think  there  can  be  no  doubt  of  the  correctness  of 
this  position,  for  this  precise  question  has  lately  under- 
gone much  discussion  in  England  in  cases  of  the  highest 
authority. 

In-  Ricket  v.  The  Metropolitan  Railway  Go.  (a)  it  was 
determined  that  the  lessee  of  a  public  house  who  had 
suffered  loss  in  his  busines  by  reason  of  the  obstruction 
to  streets  adjacent,  caused  by  railway  works,  was  not  Judgmen 
entitled  to  recover,  as  he  had  not  been  injuriously 
affected,  the  interruption  to  his  business  being  "damnum 
sine  injuria."  From  this  judgment  Lord  Westhury  dis- 
sented. In  The  Hammersmith  Railway.  Co.  v.  Brand  (b) 
it  was  decided  that  a  person  whose  property  has  been 
depreciated  in  value  by  the  vibration  caused  by  the 
passing  trains  on  an  adjacent  railway,  but  whose  land 
has  not  been  taken  for  the  purposes  of  the  railway,  can- 
not be  said  to  be  <{  injuriously  affected"  so  as  to  entitle 
him  to  damages  under  the  English  statutory  provisions 
analogous  to  our  Railway  Act.  From  this  judgment 
Lord  Cairns  dissented,  and  all  the  learned  Judges  who 
advised  the  House,  except  Mr.  Justice  Blackburn,  were 
of  the  like  opinion. 

It  will  be  seen  from  these  two  cases  that,  with  a  very 
formidable  array  of  opinion  against  it,  it  had  neverthe- 


(a)  L.B.2H.  L,  C.  175. 


(5)  L.R.  4  H.  L.  Q  171. 
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1872.   less  been  settled  that  unless  the  injury  to  the  property 

*    v    J  of  a  landowner  was  such,  in  any  case  in  which  no  land 

g.  w.  J  ♦ 

Railway  Co.  was  taken,  that  he  could  but  for  the  statute  have  main- 

Warner,  tained  an  action  at  law,  he  had  no  remedy  by  proceed- 
ing under  the  statute. 

A  case  of Re  Stockport,  ^c.  Railway  Co.  (a)  did;however, 
give  colour  to  the  view  that  where,  as  in  the  present 
case,  lands  had  actually  been  taken,  the  damages  to  the 
adjoining  land  might  be  taken  into  consideration  in  an 
arbitration  proceeding  under  the  statute,  although  such 
damage  was  not  connected  with  the  taking  of  the  land 
actually  severed.  However  in  the  case  of  The  Duke  of 
Buccleuch  v.  The  Metropolitan  Board  of  Works  (b)  the 
Exchequer  Chamber  settled  the  law  on  this  point  the 
other  way.  In  the  judgment  of  Mr.  Justice  Blackburn 
in  that  case  all  the  authorities  up  to  the  time  of  its 
delivery,  two  years  ago,  were  reviewed.  It  was  there 
distinctly  decided  that  general  damage  to  adjoining  land 
judgment.  was  nQt  a  pr0per  subject  for  compensation.  1  refer 
generally  to  that  case  without  quoting  any  passage  from 
the  judgment,  for  every  word  of  it  is  applicable  here. 

That  the  award  here  included  compensation  for  the 
general  depreciation  in  value  of  the  adjoining  land,  is 
proved  in  so  many  words  by  Mr.  Ker,  the  arbitrator 
appointed  by  the  defendant,  by  whom  he  was  called  as 
a  witness  at  the  trial ;  he  says,  "  I  was  one  of  the  arbi- 
trators who  made  this  award.  In  awarding  ^damage  for 
general  depreciation  we  did  not  take  into  account  any- 
thing but  the  diminution  of  the  selling  value  of  the  farm 
which  would  be  caused  by  the  construction  of  the  rail- 
way through  the  land  :  we  did  not  take  into  account  the 
damage  caused  by  the  passing  and  re-passing  of  the 
trains,  nor  the  damage  caused  by  the  owner's  loss  of 
prospect.   The  diminution  of  the  value  I  referred  to,  was 


(a)  33  L.  J.  (Q.B,)  251. 


(b)  K  R.  5  Ex.  221. 
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that  caused  by  the  railway  running  across  the  farm,  and  1872. 
the  general  damage  to  the  farm  caused  by  the  railway  ^v^' 
cutting  it  up."    This  and  the  specifications  contained  in  Railway  Co. 
Mr.  Woodruff's  letter  of  the  12th  July,  1871,  already  Wa™er- 
quoted,  and  verified  by  him  in  evidence,  seem  to  me 
to  shew  clearly  that  the  arbitrators  included  general 
damage  expected  to  arise  from   the  railway  works, 
beyond  that  arising  from  the  severance  of  the  land  taken, 
and  that  according  to  the  case  of  The  Duke  of  Buccleuch 
v.  The  Metropolitan  Board  of  Works,  the  assessment  of 
damages  has  proceeded  on  an  unauthorized  principle. 

I  should  have  been  glad  to  have  been  able  to  decide 
otherwise,  for  I  confess  that  the  opinions  of  Lord 
Westbury,  Lord  Cairns,  and  Mr.  Justice  Willes  and 
those  who  agreed  with  them,  commend  themselves  much 
more  strongly  to  my  understanding  than  that  of  the 
Exchequer  Chamber  in  The  Duke  of  Bueeleuch's  case, 
which  I  feel  bound  to  follow  as  authority,  but  which 
seems  to  me  to  proceed  on  narrow  technical  reasoning, 
and  to  lead  to  unjust  results. 

The  damages  on  the  face  of  the  award  being  found 
generally,  the  portion  in  which  there  has  been  an  excess 
of  jurisdiction  cannot  be  separated.  This  would  be  so 
at  law,  Beckett  v.  The  Midland  Railway  Go.  (a)  and 
must  also  be  so  here. 

There  must  be  a  decree  for  the  plaintiffs  declaring  the 
award  bad,  and  setting  it  aside  with  costs. 


Judgment 


The  cause  was  subsequently  re- heard  before  the  full 
Court. 

Mr.  Moss,  Q.  C,  for  the  defendant, 
Mr.  Bethune,  for  the  plaintiffs. 


(a)  L.  R.  1  C.  P.  241. 
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1872.  Per  Curiam. —  Since  judgment  was  given  in  the 
v*"J7v^""'  present  case,  it  appears  that  the  decision  of  the  Exche- 
iuiiway  Co.  quer  Chamber  in  the  case  of  The  Duke  of  Buccleuclt 

wamer.  v.  jjjie  Metropolitan  Board  of  Works  {a),  has  been 
reversed  in  the  House  of  Lords  (5). 

This  decree,  therefore,  which  proceeded  entirely  on 
the  authority  of  the  case  in  the  Exchequer  Chamber, 
should  also  be  reversed  ;  and  the  bill  dismissed  with  costs. 


WlGLE  V.  SeTTERINGTON.  • 

Registry— -Umxgistered  equity — Notice — Champerty — Maintenance. 

The  Registry  Act  of  1865  does  not  avoid  a  prior  equity  against  a 
subsequent  registered  deed,  "where  the  latter  was  taken  with  notice 
of  the  adverse  claim. 

IF  mortgaged  his  land  to  S,  and  afterwards  sold  and  conveyed  the 
equity  of  redemption  to  A ;  but  by  mutual  mistake  the  land  was  so 
described  in  the  conveyance  to  A  as  to  comprise  part  only  ;  A  sold 
and  conveyed  to  S  by  the  same  description.  The  plaintiff  after- 
wards discovered  the  omission,  procurrcd  W  to  sell  and  convey  the 
omitted  portion  to  him,  and  filed  a  bill  against  S  for  a  conveyance 
thereof.  It  was  proved  that  before  the  sale  to  the  plaintiff  W  had 
sold  all  he  purchased  to  A  : 

Held j  that  this  was  sufficient  proof  of  that  actual  notice  which  is 
requisite  in  this  class  of  cases. 

The  plaintiff  admitted  himself  to  have  been  a  mere  speculative  pur- 
chaser, buying  for  less  than  one-sixth  of  its  value  a  piece  of  land 
which  he  knew  to  be  in  the  occupation  of  another  person  who 
claimed  to  be  the  owner,  from  a  vendor  whom  he  sought  out,  and 
who  did  not  pretend  to  be  the  owner  of  the  subject  of  the  purchase  ; 
whom  the  plaintiff  agreed  to  indemnify  against  the  costs  of  the  liti- 
gation which  both  anticipated,  and  who  was  to  share  in  the  fruits 
of  the  contemplated  law  suit : 

Held,  that  this  contract  savoured  of  maintenance  and  champerty,  and 
was  not  that  honest  bona  fide  purchase  which  alone  the  Registry 
Law  was  intended  to  protect. 


•(a)  L.-R.  5  Ex.  221. 


(b)  L,  R.  5  E.  &  I.  App.  418. 
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Hearing  at  Sandwich.  1872. 

Wigle 

Mr.  S.  Blake,  Q.C.,  and  Mr.  A.  Cameron,  for  plaintiff.  a  , 

7  7  .  Setterington 

Mr.  Bain  for  defendant. 


Strong,  V.  C. — In  this  cause,  which  was  heard  before 
me  at  Sandwich,  I  disposed,  at  the  hearing,  of  all  the 
questions  which  were  raised,  excepting  only  that  respect- 
ing the  Registry  laws,  the  benefit  of  which  the  plaintiff 
claimed,  though  he  had  not  pleaded  them. 

The  facts  of  the  case  are  as  follows  :  Francis  Wilkin- 
son, being  seised  in  fee  of  lot  No.  5,  in  the  first 
concession  of  the  township  of  Mersea,  with  the  excep- 
tion of  fifty  acres,  part  of  the  east  half  of  the  easterly 
half  of  the  lot,  which  had  been  previously  sold  to  one 
Phelps,  on  the  6th  of  March,  1863,  made  a  mortgage 
to  the  defendant  to  secure  $700  and  interest. 

Subsequently  the  defendant  having  executed  a  bond 
to  the  sheriff  as  a  surety  for  Wilkinson,  took  from  him 
a  second  mortgage  on  the  land  by  way  of  indemnity, 
against  his  liability  on  the  bond. 

The  description  of  the  land  contained  in  these  two 
mortgages  was  as  follows  :  "  Being  composed  of  the 
west  half  of  lot  No.  5,  in  the  first  concession  of  the 
said  township  of  Mersea;  also,  the  west  half  of  the 
east  half  of  the  said  lot  No.  5,  containing  together  by 
admeasurement  150  acres  more  or  less." 


On  the  28th  January,  1864,  Wilkinson  sold  his  equity 
of  redemption  to  John  Avis — the  indemnity  mortgage 
having  then  become  a  satisfied  security  by  reason  of  the 
cancellation  of  the  bond  to  the  sheriff,  the  mortgage 
for  $700  was  the  sole  incumbrance.  Accordingly  by 
indenture,  dated  the  28th  January,  1864,  Wilkinson 
65 — VOL.  XIX.  QRP 
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1872.  conveyed  to  Avis  for  valuable  consideration,  part  of 
which  was  that  Avis  was  to  pay  off  the  mortgage  to  the 
defendant.    Afterwards,  on  the  31st  August,  1865,  bv 

etterington.  °  " 

deed  of  that  date,^mssold  and  conveyed  to  the  defendant, 
part  of  the  price  consisting  of  the  outstanding  mortgage  for 
$700.  The  description  contained  in  these  two  last  deeds, 
was  as  follows  :  "  One  hundred  and  fifty  acres  more  or 
less,  being  composed  of  part  of  lot  No.  ,5,  in  the  1st- 
concession  of  the  township  of  Mersea,  which  said  parcel 
or  tract  of  land  may  be  better  known  as  follows,  that  is 
to  say,  commencing  seven  chains  forty-five  links  west  of 
the  south  east  angle  of  said  lot,  then  north  sixty-seven 
chains  and  forty  links ;   then  west  twenty-two  chains 
thirty-five  links ;  then    south  sixty-seven  chains  forty 
links ;   then  east  twenty-two  chains  thirty-five  links 
along  the  water's  edge,  to  the  place  of  beginning."  In 
this  description  the  whole  of  the  lot  No.  5,  less  the  por- 
tion sold  to  Phelps,  was  not  contained;  twenty-seven  and 
judgment,  a  half  acres,  as  it  now  appears,  having  been  omitted. 
The  lot  contains  177J  acres  in  addition  to  Phelps  fifty 
and  the    descriptions    in    the    deeds    contain  150 
acres.    It  was  proved  to  my  entire  satisfaction,  and  I 
determined,  at  the  conclusion  of  the  hearing,  that  this 
omission  arose  from  the  mutual  mistake  of  the  parties 
to  these  two  deeds ;   and  that    Wilkinson  intended 
to  convey,  and  Avis  to  purchase  from  Wilkinson,  the 
whole  177J  acres  ;  that  Avis,  in  turn,  agreed  to  sell,  and 
the  defendant  to  purchase  the  same  land ;  and  that  it 
was  intended  to  carry  such  sales  into  effect  by  these 
deeds ;  and  it  was  supposed  by  all  parties  that  the 
deeds  had  that  effect. 

The  mortgage  for  $700  was  credited  to  the  defendant, 
and  thus  satisfied,  in  a  somewhat  complicated  account 
which  the  defendant  settled  with  Avis  on  occasion  of  the 
purchase,  but  the  defendant  retained  the  legal  estate 
which  he  had  obtained  by  means  of  that  mortgage. 
Shortly  after  the  defendant's  purchase,  he  got  Wilkin- 
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son  to  point  out  the  boundaries  of  the  lot  to  him,  which  1872. 
Wilkinson  did,  shewing  to  the  defendant  as  his  property  v""^yT' 
all  that  remained  of  the  lot  after  deducting  the  fifty  acres 


Setterington. 

previously  sold.  The  defendant  went  into  possession 
of  that  portion  of  the  land  which  was  cleared  and  used 
as  a  farm  ;  and  he  exercised  acts  of  ownership  over  the 
northern  part  of  the  lot  which  was  in  wood,  by  cutting 
timber  upon  it.  Sometime  in  the  winter  of  last  year, 
the  defendant  entered  into  negotiations  for  the  sale  of 
the  land  to  one  Harris,  who  had  been  in  the  occupation 
of  it  as  his  tenant ;  and  Harris,  in  order  to  raise  the 
purchase  money,  applied  for  a  loan  to  the  plaintiff's 
father,  who  agreed  to  advance  the  money;  and  the  defen- 
dant then  gave  Harris  the  deed  from  Avis  to  the  defen- 
dant, in  order  that  he  might  have  a  conveyance  and 
mortgage  prepared.  This  deed  from  Avis  was  taken 
by  Harris  to  the  plaintiff's  store,  and  given  either  to 
the  plaintiff  or  to  his  clerk,  Bee,  in  order  that  the  latter 
might  draw  the  deeds,  and  the  plaintiff  from  it  disco v-.  judgment 
ered  that  it  did  not  comprise  the  whole  of  the  lot,  less 
the  fifty  acres  sold  to  Phelps.  The  plaintiff  then  proposed 
to  Wilkinson  that  he  should  convey  to  the  plaintiff  the 
portion  of  land  which  had  been  omitted  from  these  con- 
veyances. What  took  place  between  the  parties,  will 
be  best  described  by  quoting  from  the  evidence.  Wil- 
kinson says,  "  I  did  not  know  I  had  any  land  there 
until  Mr.  Wigle  sent  for  me.  Wigle  said  to  me,  Cap- 
tain, do  you  know  you  have  not  sold  all  your  land  ? 
He  said,  there  was  a  small  strip."  He  says,  further, 
u  it  was  my  intention  to  convey  to  Avis  all  my  right  to 
this  lot.  I  did  not  think  I  owned  any  land  on  part  of 
this  lot  5,  until  Mr.  Wigle  came  to  me."  And,  again  : 
"  Mr.  Wigle  said  he  would  give  me  $100  and  run  all 
the  risk,  and  would  give  me  more,  if  he  got  it.  Wigle 
told  me,  I  think,  that  he  had  found  out  I  still  had  this 
land  at  the  Registry  office.  I  told  Wigle  that  I  thought 
I  had  no  land  there,  that  I  had  sold  all  to  Avis."  In 
another  part  of  his  evidence,  this  same  witness  says, 
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1872.    "  Wigle  was  to  give  me  $100  for  the  twenty  acres,  and 
if  there  was  more  than  the  twenty  acres,  then  he  was  to 

Wigle  J  7 

,     l    give  me  more.    The  twenty-seven  acres  would  have  been 
worth  $500."    I  believed  the  statement  of  this  witness 
in  all  respects,  and  acted  on  it  in  deciding  those  ques- 
tions which  I  have  already  determined.     Indeed  the 
plaintiff's  own  account  does  not  differ  very  much  from 
Wilkinson.  He  says,  "  I  said  to  him,  Mr.  Wilkinson, 
have  you  any  land  up  on  the  ridge  ?  or  asked  him  if  he 
knew  he  had  land  on  the  ridge,  he  said  he  didn't  know 
exactly,  that  it  had  never  been  surveyed.    I  said,  how 
much  do  you  hink  you  have  ;  he  said  he  did  not  know  ; 
that  he  had  quite  a  little  calf  pasture  there ;  he  said  he 
had  six  or  seven  acres  there,  or  perhaps  a  little  more — 
that  it  had  never  been  surveyed,  and  that  he  could  not 
tell  exactly.    I  said  to  him,  Captain,  if  I  find  that  you 
have  any  land  there, will  you  sell  it  me  ?  He  said,  yes,  I 
would  just  as  lief  sell  it  to  you  as  to  any  person  else. 
Judgment.  This  was  all  that  passed  between   us  at  this  time. 
Shortly  afterwards,  I  had  business  at  Windsor,  and  I 
then  searched  the  Registry  office  and  found  that  the 
title  from  Wilkinson  to  Avis,  was  just  as  he  told  me  ; 
and  that  the  deed  from  Avis  to  Setterington,  was  just 
the  same,  the  descriptions  corresponded."    Some  time 
after  this,  Wilkinson  again  came  to  the  plaintiff 's  store, 
and  the  plaintiff  states  that  the  following  then  occurred : 
"  I  said,  what  would  he  take  and  call  it  twenty  acres,  and 
I  would  run  the  risk  and  guarantee  him  from  all  expense 
in  case  of  a  law  suit."    The  bargain  as  concluded  be- 
tween Wilkinson  and  the  plaintiff,  is  stated  by  the  latter, 
as  follows  :  "  Wilkinson  said  what  will  you  give  me  for 
it ;  I  said  I  would  give  him  $100,  and  that  if  there  was 
more  than  twenty  acres,  I  wonld  make  it  right  with  him, 
and  in  case  of  a  law  suit  with  Mr.  Setterington,  I  would 
pay  all  expenses.    He  agreed  to  this  proposition," 

The  evidence  of  Bee,  the  plaintiff's  book-keeper,  ac- 
cords with  the  plaintiff's ;  and  it  will  be  observed  that 
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they  do  not  differ  much  from  Wilkinson,  except  that  1872. 
they  say  that  Wilkinson  admitted  he  had  some  land  left ;  v""^f^"/ 
whilst  Wilkinson  himself  says,  that  he  told  Wigle  that  SetteYngton. 
he  had  sold  all  to  Avis.  I  prefer  to  believe  Wilkinson's 
statement.  The  sum  of  it  is,  that  the  plaintiff  having 
ascertained  from  the  deed  which  the  defendant  had  lent 
to  Harris  and  from  the  registry,  that  the  description  did 
not  include  all,  applied  to  Wilkinson  to  sell  him  whatever 
he  might  have,  calling  it  twenty  acres ;  and  that  Wil- 
kinson, though  not  pretending  to  be  the  real  owner  of 
the  land,  agreed  for  the  price  of  $100,  to  sell  the  plain- 
tiff his  title  to  this  piece  of  land,  which,  as  he  told  the 
plaintiff,  he  had  intended  to  sell  to  Avis,  and  he  thought 
the  defendant  had  purchased  ;  the  plaintiff  further 
agreeing  to  indemnify  Wilkinson  against  the  costs  of 
the  law  suit  with  Setterington,  which  was  forseen  by 
him,  and  to  pay  Wilkinson  proportionally  for  any  land 
he  might  recover  over  the  twenty  acres.  The  twenty- 
seven  and  a  half  acres  of  land  is  proved  by  the  plain-  Judgment, 
tiff  and  Wilkinson  to  have  been  worth  $500  to  $600, 
and  by  the  defendant  to  have  been  worth  $1,000.  I 
have  no  doubt  it  was  worth  considerably  more  than  the 
$600,  which  the  plaintiff  states  to  be  its  value.  The 
$100  was  paid,  one  half  in  cash  and  the  remainder  in 
goods  from  the  plaintiff's  store.  The  plaintiff  admits 
he  knew  before  his  purchase,  that  Setterington  claimed 
to  own  this  part  of  the  lot ;  and  that  he  had  seen  him 
cutting  timber  upon  it.  The  plaintiff  procured  his  con- 
veyance from  Wilkinson,  on  the  18th  of  February,  1872, 
and  registered  it  within  a  few  days  afterwards,  and  he 
filed  his  bill  in  this  cause,  on  the  19th  of  March.  By 
this  bill,  the  plaintiff  set  up  that  the  mortgage  for  $700 
had  been  satisfied,  and  he  sought  a  re-conveyance  of  the 
legal  estate  in  the  twenty-seven  and  a  half  acres  he  had 
purchased  from  Wilkinson.  The  defendant  by  his 
answer  insists  upon  his  superior  equity  by  reason  of  the 
mistake;  he  also  disputes  the  plaintiff's  title,  insisting 
that  the  deeds  from  Wilkinson  to  Avis,  and  from  Avis 
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1872.  to  himself  comprised  the  twenty-seven  and  a  half  acres  ; 

^~^f^~/  and  he  claims  that  the  mortgage  title  is  still  subsisting, 
setterington  ^e  answer  Prays  D.Y  way  °f  cross-relief  founded  on  the 
mistake  in  the  descriptions,  that  the  plaintiff  may  be 
decreed  to  execute  a  release  to  the  defendant,  of  the 
twenty-seven  and  a  half  acres.  The  plaintiff  has  not,  in 
answer  to  this  prayer  for  cross-relief,  pleaded  by  an 
amendment  to  his  bill,  either  purchase  for  valuable 
consideration  without  notice  or  the  Registry  laws.  I 
apprehend  that  under  the  practice  of  this  Court,  which 
permits  a  defendant  to  make  a  case  which  formerly  he 
could  only  have  made  by  filing  either  a  cross-bill  or 
an  original  bill — a  plaintiff  called  upon  to  meet  such 
a  cross  claim,  is  bound  by  all  the  rules  of  pleading 
applicable  to  an  ordinary  defence  by  answer  ;  and 
that  therefore  the  plaintiff  here  should  have  put  in 
issue  by  amendment,  the  grounds  on  which  he  relied 
as  avoiding  the  defendant's  equity  founded  on  the 

judgment,  mistake. 

The  defendant's  counsel  as  a  preliminary  defence,  ob- 
jected to  the  plaintiff's  title,  insisting  that  from  the 
description  contained  in  the  deed  from  Wilkinson  to 
Avis,  it  appeared  that  the  overplus  of  twenty-seven  and 
a  half  acres,  lay  to  the  south  instead  of  to  the  north  of 
the  150  acres  conveyed  :  and  that,  therefore  ,the  land 
comprised  in  the  plaintiff's  deed,  was  included  in  the 
deed  to  Avis.  For  reasons  which  I  need  not  here  re- 
peat, I  decided  this  contention  against  the  defendant.  I 
further  determined  that  the  mutual  mistake  which  the 
evidence  had  so  clearly  established,  entitled  the  defendant 
to  a  rectification  ;  and  that  this  could  not  be  avoided  by 
the  plaintiff,  on  the  ground  that  he  was  a  purchaser  for 
value.  Firstly,  because  he  had  not  pleaded  that  case. 
Secondly,  because  he  had  not  obtained  the  legal  estate 
which  was  outstanding  in  the  defendant,  having  passed^to 
him  under  the  first  mortgage  deed  for  $700,  and  that 
this  was  therefore  a  contest  between   equities  only. 
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Phillips  v.  Phillips  (a).  Thirdly,  for  the  reason  that  the  1872. 
plaintiff  had  notice  sufficient  to  disentitle  him  to  set  up  v    ^* ' 

.  ...  Wigle 

such  a  defence,  inasmuch  as  he  admitted  in  his  evidence  „  iX  v- 

Setterington 

that  he  knew  the  defendant  claimed  the  land  in  dispute, 
and  had  been  exercising  acts  of  ownership  upon  it  by 
cutting  timber  ;  and,  also,  because  Wilkinson  had  told 
him  that  he  had  intended  to  sell  and  convey  it  all  to 
Avis  ;  and,  lastly,  on  the  ground  that  such  a  defence 
cannot  be  permitted  to  be  used  as  a  shield  by  a  purchaser 
such  as  the  plaintiff  shews  himself  to  have  been  ;  a  mere 
speculator,  buying  a  lawsuit  rather  than  a  parcel  of  land, 
and  doing  so  with  the  avowed  object  of  cutting  out  the 
real  equitable  owner.  Gioff  v.  Lister ;  (b)  McLennan 
v.  McDonald,  (<?). 

I  reserved  judgment,  however,  on  the  question  as  to 
the  Registry  Act.  Further  consideration  has  con- 
vinced me  that  not  only  ought  I  not  to  give  any  indul- 
gence to  a  litigant  whose  conduct  has  been  such  as  the 
plaintiff 's  has  been  in  the  matter  of  this  purchase,  but 
that  the  Registry  laws,  if  pleaded,  would  not  help  him 
Under  the  former  law,  this  equity  of  the  defendant's  could 
not  have  been  intercepted  by  a  subsequent  registered 
deed,  however  innocent  the  grantee  taking  under  it 
might  have  been.  McMaster  v.  Phipps  (d).  But  the  68th 
section  of  the  Registry  Act  of  1868,  alters  the  law  in 
this  respect,  and  expressly  enacts  that  as  well  as  a  prior 
unregistered  deed,  an  "equitable  lien  charge,  or  interest," 
shall  be  invalidated  by  a  subsequent  registered  deed.  I 
had  some  doubts  how  far  the  former  rule,  as  to  notice, 
would  apply  to  a  purchaser  claiming  under  a  registered 
deed,  especially  as  the  sixty-seventh  section  makes  pro- 
vision for  the  case  of  notice  of  a  prior  unregistered 
instrument,  but  says  nothing  as  to  notice  of  an  equity, 
such  as  that  of  the  defendant,  in  the  present  case,  not 
depending  on  any  written  instrument. 

(a)  8  Jurist  N.  S.  145.  (6)  14  Gr.  456. 

(c)  18  Gr.  502.  \d)  5  Grant  253, 
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1872.  I  am  glacf,  however,  to  find  that  this  point  was  very  fully 
' — * — '  considered  by  Vice  Chancellor  Mowat.in  the  case  of  For- 

Wi<fle.  J 

v.      rester  v.  Campbell  (a\  who  there  came  to  the  conclusion 

Setterington  -or 

that  notice  of  such  an  equity  must  still  prevail  against 
registration,  a  decision  in  which  I  entirely  concur.  ^Then 
I  think  I  must  hold  that  the  admission  of  the  plaintiff 
that  he  bought,  with  the  expectation  of  being  obliged  to 
have  a  law  suit  with  Setterington,  in  order  to  make  his 
title  effectual,  implies  that  he  had  notice  of  the  defen- 
dant's equity.   At  all  events,  Wilkinson,  whose  evidence 
I  believe,  told  the  plaintiff  that  he  had  sold  all  to  Avis  ; 
and  the  plaintiff  well  knew  and  could  see  from  the  regis- 
try which  he  searched,  that  Avis  had  sold  all  he  had 
purchased  to  the  defendant ;  and  this,  I  should  say,  was 
complete  proof  of  that  actual  notice  which  is  requisite  in 
this  class  of  cases.    But  upon  a  ground  distinct  alto- 
gether from  that  of  notice,  it  appears  to  me  that  this 
plaintiff  could  not  be  entitled  to  the  protection  of  the 
Judgment.  Registry  law.     Taking  the  plaintiff's  own  evidence, 
he  admits  himself  tojhave  been  a  mere  speculative  pur- 
chaser, buying  for  less  than  one  sixth  of  its  value  a 
piece  of  land  which  he  knew  to  be  in  the  occupation  of 
another  man  who  claimed  to  be  its  owner — from  a  ven- 
dor whom  he  sought  out,  and  who  did  not  pretend  to  be 
the  owner  of  the  subject  of  the  purchase,  whom  he  agreed 
to  indemnify  against  the  costs  of  the  litigation  which  both 
anticipated,  and  who  was  to  share  in  the  fruits  of  the 
contemplated  lawsuit.    If  any  contract  ever  could  be 
said  to  have  a  savour  of  maintenance  and  champerty,  the 
bargain  between  the  plaintiff  and  Wilkinson  deserves 
that  character.    The  Registry  laws  are  intended  for  the 
protection  of  honest  purchasers,  and  not  as  a  cover  to 
such  transactions  as  that  which  the  plaintiff  claims  title 
under  here.    Were  I  to  say  that  the  plaintiff's  purchase 
by  reason  of  the  registration  of  his  conveyance,  cut  out 
the  defendant's  equity  in  this  case,  I  should  be  contro- 


(a)  17  Grant.  379. 
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verting  the  whole  policy  of  these  most  salutary  laws,  and  1872. 
making  a  decree  in  conflict  with  authorities  which  have 

...  Wigle 

determined  that  registration  is  only  a  defence  to  a  pur-  y. 
chaser  who  has  bought  in  good  faith  as  well  as  for  value. 
As  Vice  Chancellor  Moivat  lays  it  down,  in  McLennan 
v.  Macdonald)  already  quoted,  except  in  the  case  of  an 
honest  ei  bona  fide  purchaser,  the  defence  of  a  purchase 
for  value  is  not  valid,  either  under  the  Registry  law  or 
otherwise,  and  the  further  question  of  notice  of  the  par- 
ticular claimant's  title  does  not  arise."  Vide  also  Goff 
v.  Lister  (a),  Rice  v.  O'Connor  (b). 

The  plaintiff's  case  would  therefore  have  entirely 
failed,  even  if  it  had  been  properly  pleaded ;  and  the 
defendant  is  consequently  entitled  to  a  decree  for  the 
cross  relief  which  he  asks  for,  and  which  had  better  be 
given  in  the  form  of  a  vesting  order.  As  to  the  costs, 
I  was  under  an  impression  at  the  hearing,  that  the  de- 
fendant had  set  up  by  his  answer,  that  the  mortgage  for  Jud<rment> 
$700,  had  not  been  paid  or  satisfied,  as  I  hold  it  was,  in 
the  transaction  between  the  defendant  and  Avis.  I  find, 
however,  on  reading  the  answer,  that  the  defendant's 
statement  is,  that  the  mortgage  was  not  discharged, 
which  I  take  to  mean,  that  it  was  not  discharged  on  the 
registry  so  os  to  effect  a  re-conveyance  of  the  legal 
estate  ;  and  that  the  defendant,  therefore,  held  it  as  he 
had  a  perfect  right  to  do,  and  was  prudent  in  doing,  as 
one  of  his  title  deeds.  All  ground  is  therefore  removed 
for  withholding  from  the  defendant  his  costs.  The  de- 
cree will  direct  that  the  twenty-seven  and  a  half  acres 
be  vested  in  the  defendant,  and  that  the  plaintiff  pay  the 
costs  of  the  cause. 


(a)  14  Grant  451. 
66 — VOL.  XIX.  GR. 


(6)  12  Ir.  Cby.  424. 
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1872. 

' — ^  Henry  v.  Simpson. 

Conversion — Charge  of  debts — Exemption. 

A  testator  after  directing  that  his  debts  should  be  paid  by  his 
executors,  gave  to  his  wife  during  her  life  all  the  rents  and  interest 
of  the  property  for  her  sole  use  ;  and  then  willed  that  his  property 
should  be  divided  into  three  equal  portions,  one  to  his  wife,  one  to 
his  daughter  M,  and  one  to  his  daughter  E,  on  condition  that  his 
wife  should  have  power  to  bequeath  her  portion  as  she  pleased ; 
that  M  should  have  her  portion  after  her  mother's  death,  and 
should  invest  it  for  the  benefit  of  her  children  ;  that  E  should  have 
one  half  of  her  portion  in  absolute  control,  and  the  other  half  to 
receive  the  interest  as  long  as  she  should  live,  and  that  then  this 
half  should  go  to  M's  children  ;  but  further  if  E  had  a  child  or 
children  at  her  death,  the  remaining  half  should  go  to  such  child  or 
children : 

Held,  that  the  real  estate  could  not  be  sold  during  the  lifetime  of  the 

wife,  the  tenant  for  life,  even  with  her  consent. 
Held,  also,  that  the  direction  for  payment  of  debts  by  the  executors  did 

not  affect  the  devises  of  the  real  estate. 

This  cause  came  on  by  way  of  motion  for  decree  for 
the  purpose  of  obtaining  a  declaration  of  the  proper 
construction  of  the  will  of  the  late  John  Henry. 

Mr.  Fenton,  for  the  widow,  the  plaintiff. 

Mr.  Proudfoot,  Q.  C,  for  the  defendants. 

judgment,  Strong,  V.  C. — The  bill  in  this  cause  is  filed  to  have 
a  declaration  of  the  proper  construction  of  the  will  of 
John  Henry  which  is  as  follows  :  u  I  will  and  direct  that 
all  my  just  debts  and  funeral  and  testamentary  expenses 
be  paid  by  my  executors  hereinafter  named  as  soon  as 
possible  after  my  decease.  Then  I  will  and  bequeath  to 
my  wife  Eliza  Jane  Henry  during  her  natural  life  all 
the  rents  and  interest  of  my  property  for  her  sole  use. 
Next  I  will  that  the  property  be  divided  into  three  por- 
tions equally,  one  to  my  wife  the  said  Eliza  Jane  Henry, 
one  to  my  elder  daughter  Margaret  Henry  Simpson, 
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and  one  to  my  younger  daughter  Eliza  Jane  Henry  1872. 
Traver  on  conditions,  that  my  said  wife  have  full 
power  to  bequeath  her  portion  as  she  pleases  ;  that  my 
daughter  Margaret  shall  have  her  portion  immediately 
after  the  death  of  her  mother  with  the  desire  that  she 
invest  it  in  the  way  she  thinks  best  for  the  benefit  of  her 
children  ;  that  my  daughter  Eliza  Jane  shall  have  one 
half  of  her  portion  in  absolute  control  and  the  other  half 
to  receive  the  interest  as  long  as  she  shall  live,  and  then 
that  the  said  half  go  to  the  children  of  my  said  daughter 
Margaret ;  but  further,  in  the  event  of  my  said  daughter 
Eliza  Jane  having  a  living  child  or  living  children  at 
her  death,  then  the  remaining  half  share  shall  go  to  her 
own  child  or  children."  And  the  testator  appointed  his 
wife  and  daughters  to  be  executrices  of  his  will.  The 
testator  left  both  real  and  personal  estate. 

The  first  question  which  is  raised  is,  as  to  the  conver- 
sion of  the  real  property  of  which  it  is  contended  there  Judgment 
ought  to  be  an  immediate  sale.  It  will  be  observed  that 
there  is  no  express  trust  or  power  of  sale  contained  in 
the  will ;  consequently,  if  an  authority  to  convert  is  to 
be  implied  it  must  be  derived  from  the  direction  to  divide 
the  property  into  three  shares,  one  of  which  is  to  be  at 
the  absolute  disposal  of  the  testator's  wife,  and  one  is 
given  to  each  of  his  daughters  for  the  interests  which  will 
be  afterwards  pointed  out,  or  it  must  be  implied  from 
the  direction  th  at  Mrs .  Simp  soil '  s  share  shall  be  invested 
by  her  for  the  benefit  of  her  children.  Two  cases  were 
cited  as  authorities  to  shew  that  a  trust  to  convert  must 
be  implied  :  Cornick  v.  Pearee  (a)  and  Mower  v.  Orr  (b). 
In  Cornick  v.  Pearee  there  was  a  direction  by  the  testa- 
tor to  his  executors  to  divide  the  whole  of  his  estate  and 
effects  into  two  equal  moieties  upon  his  youngest  daughter 
attaining  twenty-one,  one  moiety  to  be  divided  between 
the  daughters  equally,  and  the  other  moiety  to  be  invested 

(a)  7  Hare  477.  (b)  7  Hare,  473. 
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1872.  in  the  funds  or  on  real  securities  ;  the  income  to  be  paid 
^""^    '  to  the  daughters  during  their  lives,  and  on  the  death  of 

Henry  °  ^  7 

Simpson  *ne  daughters  "upon  trust  to  divide  the  moneys  and 
effects"  among  their  children  absolutely.  It  was  con- 
tended that  the  whole  real  estate  ought  to  be  sold,  but  it 
was  determined  that  a  conversion  was  only  to  be  implied 
as  to  the  half  which  was  directed  to  be  invested  and  of 
which  the  remaining  interest  was  given  to  the  daughters' 
children,  the  Vice  Chancellor  saying  that  "  there  was 
no  direction  which  required  a  conversion  except  as 
to  the  moiety  to  be  settled.  The  words  applied  only  to 
a  moiety  after  a  division  had  been  made."  In  Mower 
v.  Orr  the  will  contained  a  direction  to  divide  copyholds 
and  personal  properties  of  different  sorts  into  twenty 
shares,  with  a  gift  of  a  certain  number  of  shares  to  each 
of  four  persons,  though  there  was  no  direction  to  invest ; 
and  this  was  held  to  operate  as  an  implied  direction  to 
sell  the  copyholds,  and  the  Vice  Chancellor  distinguished 

judgment,  the  case  from  that  of  Cornicle  v.  Pearce  upon  the  ground 
that  in  the  latter  case  the  division  of  the  whole  estate 
into  two  shares  could  be  effected  without  a  conversion. 

These  cases  are,  in  my  judgment,  authorities  against, 
rather  than  in  favor  of,  a  conversion  in  the  present  case. 
In  Cornicle  v.  Pearce  it  was  expressly  denied  that  there 
was  any  implication  of  a  trust  for  sale  to  be  found  in  the 
direction  to  divide  the  estate  into  two  shares,  and  such 
a  trust  was  only  deduced  as  to  the  moiety  to  be  settled, 
from  the  trustees  being  required  to  invest  that  half  in 
government  or  real  securities  and  the  trust  to  divide  the 
"  moneys  and  effects'  amongst  the  daughters' children 
when  the  time  for  distribution  should  arrive.  This  case 
is  therefore  a  distinct  authority  against  any  such  impli- 
cation as  is  contended  for,  being  raised  by  a  direction  to 
divide  into  two  shares ;  and  the  implication,  as  to  the 
moiety  of  which  the  daughters  were  only  to  be  tenants 
for  life,  was  so  strong  by  reason  of  the  direction  for 
investment  as  money  and  division  as  money,  as  almost  to 
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be  irresistible,  but  as  the  Vice  Chancellor  said  this  1872. 

applied  only  to  the  moiety  after  the  division.    In  Mower 

v.  Orr  there  was  no  trust  for  investment  and  the  testa-  „.  v- 

Simpson. 

tor's  intention  to  create  a  trust  for  sale  of  the  copyholds 
was  assumed,  from  the  mere  direction  to  divide  into 
twenty  shares  with  the  gift  of  a  certain  number  of  shares 
to  each  of  four  persons.    As  the  same  judge  had  in  the 
previous  case  of  Cornick  v.  Pearce  decided  that  a  con- 
version was  not  to  be  implied  from  a  gift  in  two  shares, 
his  decision  in  Mower  v.  Orr  must  have  proceeded  on 
the  number  of  the  shares  which  would  have  made  a 
division  in  specie  highly  inconvenient  if  not  actually 
impossible.    Therefore  Mower  v.  Orr  cannot  be  con- 
sidered as  an  authority  for  the  proposition  that  every 
direction  in  a  will  to  divide  real  property,  into  two  or 
three   shares,   impliedly  r   equires   or  authorizes  the 
trustee  to  sell.     Mr.  Jarman   makes   the  following 
observations  on  the  case  of  Mower  v.  Orr  ;  the  Vice- 
Chancellor  "  distinguished  Cornick  v.  Pearce  on  the  Judgment, 
ground  that  the  purposes  of  the  will  would  in  the  circum- 
stances of  that  case  be  effected  without  a  conversion  of 
the  whole  estate.    But  the  purposes  of  the  will  in  the 
case  of  Mower  v.  Orr  could  have  been  equally  effected 
without  a  conversion,  unless  we  admit  that  because  the 
number  of  shares  is  large  and  consequently  a  division 
otherwise  than  through  the  medium  of  conversion  incon- 
venient, therefore  a  trust  for  conversion  must  be  implied 
from  words,  which,  had  the  number  of  shares  been  small 
would  have  given  rise  to  no  such  implication  ;  a  construc- 
tion which  would  lead  to  very  inconvenient  results.  The 
case  of  Mower  v.  Orr  seems  to  go  little  short  of  deciding 
that  every  direction  to  divide  implies  also  a  direction  to 
convert  into  money,  for  the  purpose  of  rendering  the 
division  more  easy."    I  have  been  unable  to  find  any 
later  case  extending  the  principle  of  Mower  v.  Orr  or 
indeed  any  case  where  it  was  applied  under  like  circum- 
stances.   Then  to  apply  the  rules  to  be  deduced  from 
these  cases  to  this  will ;  I  must  hold  that  the  testator's 
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1872.  declaration  that  the  property  is  to  be  divided  into  three 
shares  does  not  imply  any  trust  or  direction  to  sell  ; 
there  being  nothing  to  make  a  division  of  real  property 
into  three  equal  shares  impossible  or  even  inconvenient, 
and  there  being  nothing  indicating  that  the  shares  are  to 
be  divided  as  money,  and  not  in  specie.  Then  I  find  no 
such  intention  shewn  by  the  manner  in  which  the  shares 
are  directed  to  be  dealt  with.  The  widow  who  is  to  have 
one  share  absolutely,  but  to  be  tenant  for  life  of  the 
whole,  has  power  given  her  to  bequeath  her  portion. 
This,  however,  does  not  help  the  contention,  for  she  can. 
as  well  dispose  by  will  of  her  share  in  specie  as  if  it 
came  to  her  as  money,  and  the  argument  that  the  use  of 
the  word  "  bequeath,"  a  term  of  art  usually  applied  to 
personalty,  indicates  that  she  is  to  deal  with  her  share 
as  personalty  is,  I  need  scarcely  say,  of  no  weight. 

It  was,  however,  strongly  argued  that  the  mode  in 
Judgment,  which  Mrs.  Simp  son  8  share  was  disposed  of,  shewed  that 
there  must  necessarily  be  an  immediate  sale  of  the  whole 
estate.  It  will  be  remembered  that  that  share  was 
directed  to  be  settled,  the  words  of  the  will  being  as 
follows  "  That  my  daughter  Margaret  shall  have  her 
portion  immediately  after  the  decease  of  her  mother, 
with  the  desire  that  she  invest  it  in  the  way  she  thinks 
best  for  the  benefit  of  her  children."  There  can  be  no 
doubt  but  that  this  gift  creates  a  trust  for  the  children 
of  Mrs.  Simpson  to  take  effect  in  possession  either  im- 
mediately upon  the  death  of  the  tenant  for  life,  or  sub- 
ject to  a  life  interest  in  their  mother,  which  it  is  I  need 
not  now  decide  :  Cruwys  v.  Colman  (a),  1  Jarman  on 
Wills,  (Ed.  3,)  pages  857,  8.  It  may  be  a  question 
whether  the  naked  expression,  "  invest,"  is  sufficient 
without  more  to  call  for  conversion.  But  assuming 
that  it  is,  there  is  nothing  in  it  to  require  a  conver- 
sion of  the  whole  before  a  division   into  the  three 


{a)  9  Veg,  319. 
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shares.    As  Vice  Chancellor  Wigram  said  in  Cornickv.  1872. 


Pearce  the  word  applies  only  to  a  share  after  a  division  v   *v  ' 

Henry- 
shall  have  heen  made.    Of  the  portion  allotted  to  the 

A  Simpson. 

testator's  daughter  Mrs.  Traver,  one  half  is  to  be  taken 
absolutely;  the  other  half  she  has  only  a  life  estate  in,  the 
reversionary  interest  being  given  to  her  own  children  if 
she  have  any,  and  to  her  sister's  if  she  should  have  none  ; 
for  as  I  stated  at  the  argument  I  must  construe  the  words 
"  remaining  half  share"  as  meaning  the  half  share  other 
than  that  given  to  Mrs.  Traver  herself  absolutely. 

So  far  from  there  being  anything  in  this  will  pointing 
to  a  conversion  during  the  lifetime  of  the  tenant  for  life, 
the  testator's  widow,  I  think  there  is  an  indication  of 
a  contrary  intention  in  the  gift  to  the  widow  during  her 
natural  life  of  all  the  "rents  and  interest."  Now  the 
word  "  rents,"  although,  by  force  of  the  context,  it  has 
sometimes  been  interpreted  as  income;  yet  when  it  is  used 
in  a  gift  of  realty  and  personalty  in  conjunction  with  the  judgment, 
word,  "interest,"  it  goes  far  to  shew  that  an  enjoyment 
of  the  realty  in  specie  was  intended.  And  this  has  even 
been  so  held  where  the  subject  of  a  devise  being  wasting 
property,  such  as  leaseholds,  and  the  gift  being  of 
successive  estates,  conversion  is  always  held  imperative 
in  the  absence  of  a  contrary  intention,  without  anything 
being  required  to  warrant  its  implication  beyond  the 
bare  gift  of  such  interests  in  a  perishable  subject : 
Cafe  v.  Bent  (a). 

I  am,  therefore,  of  opinion,  that  this  will  does  not 
require,  or  even  authorize,  any  sale  of  the  real  estate 
devised  during  the  lifetime  of  the  tenant  for  life. 

It  was,  however,  said  at  the  hearing,  that  the  widow 
and  all  other  parties  consented  to  a  sale  being  directed, 
and  that  it  would  be  the  most  beneficial  course  for  all 


(a)  5  Hare.  34. 
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1872.    who  are  interested  in  the  estate.    It  would  be  impossible 
to  act  on  sueh  concurrence  of  the  tenant  for  life,  for  as 

H&nry       ,  ...  . 

v.  the  testator  has  given  contingent  reversionary  interests  to 
the  children  of  his  daughters,  in  their  respective  shares, 
those  portions  of  the  estate  must  remain  in  specie,  until 
the  interests  become  vested,  unless  it  should  appear, 
at  the  proper  time  for  raising  such  a  question,  that 
the  direction  to  invest  Mrs.  Simpsons  share  warrants 
a  sale.  It  must  have  been  the  intention  of  the  testator 
that  no  sale  should  take  place,  at  least  during  the  lifetime 
of  the  widow,  and  that  being  so,  there  can  be  no  antici- 
pation of  the  time  when  such  a  disposition  may  be  per- 
mitted, founded  on  any  consent  or  concurrence  of  the 
party  to  whom  the  enjoyment  in  specie  is  given,  however 
beneficial  a  sale  may  be  shewn  to  be  :  Lewin  on  Trusts, 
419  ;  Dart's  V.  &  P.  (Ed.  4),  p.  1083 ;  Johnson  v. 
Baber  (a),  Bristoiv  v.  Skirroiv  (b).  I  need  scarcely  say 
that  the  testator's  widow  is  at  liberty  at  once  to  dispose 
Judgment,  as  she  may  think  fit  of  the  one-third  share  which  is  given 
to  her  absolutely. 

It  was  lastly  suggested,  that  as  the  will  contained  a 
direction  for  the  payment  of  debts  by  the  executors,  this 
constituted  a  charge  of  the  testator's  debts  on  the  interest 
in  land  devised  to  the  widow  and  daughters,  and  that 
they  had  therefore  an  implied  power  of  sale.  I  am  of 
opinion  that  this  is  not  so  ;  even  assuming  that  there  is 
nothing  in  our  law  of  real  assets  to  create  any  difference 
in  this  respect,  between  the  effect  of  such  a  direction  in 
this  country  and  in  England.  It  is  well  known  that, 
according  to  the  English  law,  a  charge  would  be  in  this 
manner  created  ;  and  the  executors  would  take  a  power  of 
sale  by  implication.  If,  however,  the  direction  is,  that  the 
debts  are  to  be  paid  by  the  executor,  the  charge  on  the 
lands  does  not  arise,  except  as  to  estates  which  are 
devised  to  the  executor.    These  propositions  are  so  well 


(,;)  8  Beav.  233- 


(b)  27  Beav.  590. 


CHANCERY  REPORTS. 


529 


established,  that  I  need  scarcely  mention  any  authority  1872. 
in  their  support.    I  may,  however,  refer  to  2  Jarman 
on  Wills  (2nd  ed.),  p.  495  et  seq. 

Where,  however,  there  is  a  devise  of  a  distinct  estate 
to  one  of  several  executors  (even  of  an  estate  in  fee),  the 
lands  so  devised  are  not  charged  :  Warren  v.  Davies  (a), 
Wasse  v.  Heslington  (b) ;  2  Jarman  (2nd  ed.)  p.  511. 
This  applies  in  the  present  case  to  exempt  the  estates 
given  to  the  widow,  who,  as  I  have  already  decided, 
takes  an  absolute  estate  in  fee  in  an  undivided  third 
of  the  lands.  And  it  also  applies  in  like  manner  to 
the  one-half  of  the  one-third  portion  which  Mrs.  Traver 
also  takes  absolutely. 

The  authorities  also  shew  that  the  widow's  life  estate 
in  her  daughters'  shares  ;  and  the  limited  estates  taken 
by  Mrs.  Traver  in  the  moiety  of  her  share  which  is  given 
over  at  her  death,  and  by  Mrs.  Simpson  in  the  one-  judgment, 
third  which  she  is  to  take  at  her  mother's  death,  subject 
to  the  trust  for  her  children,  are  not  affected  by  any 
charge,  the  exception  being  even  more  strongly  marked 
in  the  case  of  a  limited  estate  given  to  one  of  several 
executors,  than  in  that  of  a  fee  so  given.  Harris  v. 
Watkins  (c),  Keeling  v.  'Brown  (d),  Jarman  on  Wills, 
ubi  supra. 

Even  if  there  had  been  sufficient  in  this  will  to  con- 
stitute a  charge  of  debts,  and  so  give  the  executors  an 
implied  power  of  sale,  according  to  the  English  law,  I 
should  still  have  doubted  much  whether  it  would  have 
the  same  effect  here,  since  such  a  charge  by  the  testator 
would  be  no  more  than  the  law,  as  now  regulated  by  the 
statute,  which  prescribes  the  mode  of  administering 
assets,  and  makes  all  assets  legal,  effects  by  its  own  force. 
In  England  such  a  charge  would  make  the  lands  charged 

(a)  2M.&K,  49.  {b)  3  M  &  K.  495. 

(c)  Kay  438.  \d)  5  Ves.  359. 
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equitable  assets.  Here  it  could  not  do  so  :  Turner  v. 
Cox  (a).  It  is  not  necessary,  however,  to  decide  this 
point  at  present,  and  I  venture  to  express  no  opinion 
upon  it.  The  same  doubt  was  expressed  by  the  full 
Court  here,  some  years  ago,  in  an  unreported  case  of 
Allen  v.  Goodhue. 

There  must  be  a  declaration  in  accordance  with  this 
judgment.  There  is  to  be  liberty  to  apply,  and  the  decree 
is  so  to  direct,  and  the  costs  of  all  parties  are  to  be 
paid  out  of  the  estate. 


1872. 

Henry 

T. 

Simpson. 


Newenham  v.  Mountcashel. 

Voluntary  bonds — Priority, 

A  gave  a  voluntary  bond  to  B  for  £5,000,  and  a  few  days  after- 
wards a  like  bond  to  C  ;  neither  was  given  for  any  fraudulent 
purpose.  C  recovered  judgment  on  the  second  bond  ;  and  the 
obligor  had  not  property  enough  to  pay  both  bonds  : 

Held,  that  B}  whose  bond  was  prior  in  date,  had  no  equity  to  restrain 
proceedings  by  C  to  enforce  the  judgment  recovered ;  nor  to  set 
aside  a  conveyance  made  by  M  of  land  of  less  value  than  the 
judgment,  and  which  Chad  accepted  in  discharge  thereof. 

Examination  of  witnesses  and  hearing  at  the  sittings 
in  London. 

Mr.  S.  Blake^  Q.  C,  for  the  plaintiffs. 

Mr.  Maclennan  and  Mr.  Gf.  Kirkpatrick,  for  the 
defendants. 

Strong,  V.  C. — The  facts  of  this  case  as  they  appear 
in  evidence  are  as  follows  :  On  or  previously  to  the  28th 
of  February,  1855,  Lord  Mountcashel  executed  a  volun- 


(o)  8  Moore  P.  C.  288. 
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tary  bond  conditioned  for  the  payment  of  £5000  stg.,  1872. 
which  was  accompanied  by  a  warrant  of  attorney  to  con-  v-^~v~^ 

L  "  Newenham 

fess  judgment  in  favor  of  his  daughter  Ladti  Jane,r  v. 

0      o  a  l/  Mountcashel 

Moore.  This  bond  was  executed  in  Dublin,  and  was 
forwarded  by  mail  on  the  28th  of  February,  1855,  to 
Mr.  KirJcpatriek,  of  Kingston,  in  this  Province,  for  the 
purpose,  as  Lord  Mountcashel  states,  of  being  registered. 
About  the  same  time,  the  exact  date  does  not  appear, 
though,  from  an  entry  in  the  Earl's  diary  which  is  pro- 
duced, it  may  have  been  as  early  as  the  21st  of  February, 
1855,  Lord  Mountcashel  executed  a  bond  for  the  like 
sum  of  £5000  stg.,  with  a  warrant  of  attorney  to  confess 
judgment,  or  he  sent  instructions  to  Mr.  KirJcpatriek  to 
give  judgment  for  that  amount,  in  favor  of  the  plaintiffs 
as  trustees  under  the  marriage  settlement  of  the  Rev. 
Edward  Newenham,  and  Lady  Helena,  his  wife ;  the 
latter  being  another  daughter  of  Lord  Mountcashel s. 
This  last  bond  was  also  voluntary,  it  having,  as  I  gather 
from  the  evidence,  been  given  under  these  circumstances  :  jndgmeIlt 
LordMountcashelh&d,  upon  the  marriage  of  his  daughter, 
settled  upon  her  a  sum  of  £5000,  charged  on  certain 
lands  in  Antrim,  which  were  afterwards  sold  in  the 
Incumbered  Estates  Court  in  Ireland,  when  the  proceeds 
of  the  sale  were  exhausted  by  prior  incumbrances.  This 
£5000  appears  to  have  been  a  mere  charge,  and  Lord 
Mountcashel  was,  it  is  proved,  under  no  personal 
obligation  in  respect  of  it ;  although,  however,  under 
no  personal  legal  obligation  to  make  good  this  sum 
of  money,  the  failure  of  the  charge  in  the  way  I 
have  mentioned  was  the  inducement  which  led  Lord 
Mountcashel  to  give  the  plaintiffs  their  bond.  The 
bond  given  to  the  trustees,  the  plaintiffs,  and  the 
judgment  authorized  to  be  entered  up,  were  therefore 
like  the  bond  and  warrant  given  to  Lady  Jane  Moore, 
purely  voluntary,  both  bonds  being  executed  within  a 
few  days  of  each  other,  and  both  being  intended  by  way 
of  advancement.  On  the  6th  of  March,  1855,  Lord 
Mountcashel  also  charged  all  his  lands  in  the  County  of 
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1872.    Middlesex,  in  this  Province,  with  a  sum  of  <£3000  stg., 
m  favor  of  his  then  solicitor  in  Dublin,  Mr.  John  Tew 
v.      Armstrong,  to  secure  a  debt  which  he  then  owed  Mr. 

Mountcashel  u 

Armstrong  for  costs  and  which  is  proved  to  have  exceeded 
the  amount  of  the  charge.  This  charge  was  afterwards 
on  the  22nd  December,  1856,  purchased  from  Mr.  Arm- 
strong by  Lady  Jane  Moore,  the  purchase  money  being 
raised  by  mortgage  of  her  own  lands  in  Ireland,  and  on 
25th  August,  1858,  Mr.  Armstrong  executed  an  assign- 
ment. Both  bonds  were  sent  to  Canada  with  instruc- 
tions to  proceedupon  them,  and  judgments  were  recovered 
on  both  by  confession.  The  judgment  of  the  plaintiffs 
was  signed  on  the  24th  March,  1855,  but  the  judgment 
in  favor  of  Lady  Jane  Moore  is  admitted  to  have  been 
first  in  order  of  priority,  and  it  is  also  admitted  that 
having  registered  it,  and  having  thus  obtained  a  charge 
prior  to  the  plaintiffs,  Lady  Jane  filed  a  bill  to  enforce 
it,  and  obtained  the  usual  decree  on  the  27th  August, 
judgment  1861.  In  May,  1862,  Lord  Mountcashel  conveyed 
all  his  lands  in  Middlesex  to  Lady  Jane  Moore,  in 
satisfaction  as  well  of  her  judgment  as  of  Armstrong' 's 
mortgage  which  had  been  transferred  to  her.  Subse- 
quently, and  in  1866,  a  transaction  took  place  as  to  a 
small  parcel  of  land  in  the  Village  of  Warwick,  in  the 
County  of  Lambton,  which  was  not  included  either  in 
the  charge  given  to  Armstrong  or  in  the  deed  of  1862. 
This  piece  of  land  was  the  property  of  Mr.  Boyes  who 
had  been  Lord  Mountcashel 's  agent,  and  who  several 
years  before  1866  had  erected  on  it  a  building  which 
was  used  as  a  tavern.  This  house  Lord  Mountcashel 
alleged  was  built  with  his  money,  and  he  threatened  Mr. 
Boyes  with  proceedings  to  make  him  accountable.  No 
suit  was,  however,  instituted ;  but  an  arrangement  was 
come  to  through  Mr.  Becher,  in  pursuance  of  which, 
and  in  consideration  of  £200, — the  insurance  money  of  a 
house  in  London  in  this  Province,  which  was  included  in 
Armstrong's  charge,  and  had  been  conveyed  to  Lady 
Jane  Moore  in  1862,  and  was  afterwards  destroyed  by 
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fire, — Boyes  conveyed  this  Warwick  property  to  Lady  1872. 
Jane.    These  two  conveyances  of  1862  and  1866  are  v 

"  Newenham 

now  impeached  by  the  plaintiffs,  who,  as  already  men-  Moun^cagh  } 
tioned,  recovered  a  judgment  subsequent  in  priority  to 
that  of  Lady  Jane  Moore,  and  who  now  have  executions 
against  lands  in  the  hands  of  the  sheriffs  of  Middlesex 
and  Lambton. 


The  bill  alleges  that  Lady  Jane  has  sold  all  the  lands 
except  four  parcels,  namely  that  in  Warwick,  the  lot  in 
London,  lot  number  14,  in  the  second  concession  of 
Adelaide,  and  lot  number  42,  in  the  first  concession  of 
Westminister  ;  and  it  prays  that  the  deeds  of  1862  and 
1866  may  be  declared  fraudulent  and  void  as  against 
them,  and  that  these  remaining  lands  may  be  sold  in 
satisfaction  of  their  judgment.  Both  the  defendants 
were  examined  under  a  commission  at  Cork,  and  one 
witness  Mr.  Thomas  Partridge  was  called  by  the  plain- 
tiffs at  the  hearing  with  reference  to  the  Warwick  lands.  Judgmeilt 
No  evidence  was  given  as  to  the  value  of  the  land  com- 
prised in  the  impeached  conveyances,  and  the  plaintiffs 
have  not  attempted  to  prove  their  allegation  contained 
in  paragraph  10(2.  of  their^bill,  namely,  that  the  lands 
were  worth  four  times  the  amount  charged  on  them  by 
Armstrong . 

I  am  of  opinion  that  the  plaintiffs  have  failed  to  estab- 
lish a  case  for  relief.  There  is  nothing  to  shew  that  the 
bond  given  to  Lady  Jane,  though  voluntary,  was  designed 
to  defeat  the  prior  voluntary  bond  given  to  the  plaintiffs. 
There  can,  I  take  it,  be  no  doubt  that  a  voluntary  bond 
or  covenant  is  not  by  itself  fraudulent  against  a  prior 
voluntary  bond  or  covenant.  In  order  that  it  should  be 
so  it  must  be  shewn  to  have  been  given  with  the  design 
of  defeating  the  prior  voluntary  creditor.  The  evidence 
in  the  present  case  entirely  clears  the  defendants  from 
any  such  imputation.  The  object  of  Lord  Mountcashel 
was  to  make  a  provision  for  his  daughters  of  equal 
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1872.  amount ;  and  he  does  not  seem  to  have  done  anything 
^^y^  with  a  view  to  give  Lady  Jane  priority  over  her  sister. 

Newenham  . 

v.      Then  there  being  these  two  voluntary  bonds  the  obligee 

ill  on  nr.cfvsnci 

under  that  last  in  date  recovers  judgment  first.  Once 
granting  that  the  bond  on  which  the  judgment  was 
recovered  was  not  given  with  any  fraudulent  intent,  it 
follows  that  the  subsequent  obligee  had  the  right  to 
recover  the  judgment,  and  having  recovered  it  to  avail 
herself  of  the  priority  obtained  by  means  of  it.  To  say 
that  a  man  cannot  give,  at  successive  periods  of  time, 
bonds  to  two  of  his  children,  and  that  the  holder  of  the 
later  bond,  cannot  in  the  absence  of  evidence  shewing  his 
debt  to  have  been  created  in  fraud  of  the  prior  volunteer, 
legally  obtain  priority  by  judgment  over  the  first,  would 
be  to  controvert  very  plain  principles  of  law.  The  case 
just  put  is  precisely  that  which  is  presented  for  decision 
in  this  suit.  To  sustain  the  plaintiffs'  case  so  far  as  it 
seeks  to  impeach  the  bond  given  to  Lady  Jane  and  the 
judgment,  judgment  upon  it,  it  would  be  necessary  to  hold  that  the 
second  of  two  voluntary  bonds,  given  by  the  same  obligor, 
must  be  presumed  to  be  in  fraud  of  the  prior  volunteer. 
I  do  not  understand  that  to  be  the  law.  In  such  a  case, 
fraud  must  be  proved  either  directly  or  by  circumstances 
warranting  its  inference,  and  I  find  no  such  proof  here. 
Then  the  judgment  recovered  being  free  from  any  taint 
of  fraud,  the  volunteer  becomes,  by  means  of  it,  a  credi- 
tor, and  as  such  as  much  entitled  to  satisfaction  as  if  the 
judgment  had  been  recovered  in  respect  of  a  debt  for 
valuable  consideration  :  Adams  v.  Hallett  (a). 

Therefore  Lady  Jane  Moore  was  on  the  15th  May, 
1862,  a  creditor  for  ,£5000  otg.,  in  respect  of  her  judg- 
ment which  she  was  then  endeavoring  to  enforce  as  a 
registered  charge  by  means  of  a  suit  in  this  Court,  and  she 
had,  as  such  judgment  creditor,  a  perfect  right,  instead 
of  prosecuting  her  decree  to  a  sale,  to  take  a  conveyance 


(a)  L.  K.  6  Eq.  468. 
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of  the  lands  bound,  by  her  judgment,  which  are  proved  1872. 
to  have  been  in  value  very  much  less  than  the  amount 
of  the  debt. 

But  this  conveyance  of  the  15th  of  May,  1862,  can  be 
supported  on  another  ground.  There  can  be  no  question 
on  the  evidence  of  the  validity  of  the  charge  executed  by 
Lord  Mountcashel  on  the  6th  March,  1855,  in  favor  of 
Mr.  John  Tew  Armstrong  his  solicitor.  The  only  evi- 
dence as  to  it  is  that  of  the  Earl  himself,  who  proves 
that,  on  the  day  it  was  given,  he  was  indebted  to  Mr. 
Armstrong  in  an  amount  greatly  in  excess  of  the  sum  it 
was  given  to  secure, — £3000  stg. 

This  charge  being  valid  it  would  of  course  make  no 
difference  whether  it  was  assigned  to  Lady  Jane  Moore 
for  value  or  not,  but  it  is  in  fact  proved  to  have  been 
purchased  by  her  from  Mr.  Armstrong  for  a  valuable 
consideration  paid  out  of  her  own  moneys.  This  debt  Judgment, 
of  £3000  stg.  therefore  charged  on  all  the  lands  now  in 
question,  excepting  only  the  Warwick  tavern,  was  of 
itself  a  sufficient  consideration  for  the  conveyance  of 
May,  1862. 

The  equity  of  redemption  conveyed  was  worth  nothing 
to  Lord  Mountcashel  or  his  creditors  since  the  lands 
were  a  grossly  inadequate  security  for  the  £3000  stg. 
The  transaction  was  indeed  a  beneficial  one  for  ihe  mort- 
gagor, since  the  effect  of  it  was  to  satisfy  a  debt  of  £3000 
by  means  of  lands  not  nearly  worth  that  sum.  The  suit 
is  therefore  entirely  without  foundation,  as  regards  the 
lands  included  in  the  first  deed :  that  of  May,  1862. 

It  is,  however,  said,  that  the  deed  of  1866  of  the  land 
and  house  in  the  village  of  Warwick  must  be  void,  inas- 
much as  it  is  argued  that  the  judgment  debt  and  Arm- 
strong's mortgage  debt  for  the  £3000  having  been  satis- 
fied by  the  conveyance  of  May,  1862,  there  could  have 
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1872.    been  no  consideration  to  support  this  latter  deed  and  it 
must  therefore  necessarily  have  been  a  mere  gratuitous 

Newenham  ^  ° 

conveyance.    I  am  not  clear  that  the  evidence  does  not 

Mountcashel.  ^ 

shew  that  it  was  the  intention  of  the  parties  to  convey 
all  the  lands  bound  by  the  judgment  by  the  deed  of  1862. 
If  that  were  the  intent,  any  equitable  interest  which  Lord 
Mountcashel  had  in  this  Warwick  land  ought  to  have 
been  conveyed,  and  the  deed  of  1866  was  therefore  pro- 
perly executed  to  supplement  the  former  transfer. 

But,  be  this  as  it  may,  it  does  not  appear  that  Lord 
Mountcashel  had  any  interest  in  this  Warwick  property 
which  could  at  the  date  of  the  deed  of  1866  have  been 
made  available  either  by  legal  or  equitable  execution  to 
satisfy  the  plaintiffs'  jndgment. 

The  facts  alleged  respecting  the  claim  against  Boyes 
have  been  already  stated  and  I  apprehend  they  only 
Judgment,  shew  that  Lord  Mountcashel  might,  if  he  could  have 
proved  them,  have  obtained  a  decree  establishing  an 
equitable  lien  on  the  land  for  the  amount  of  his  money 
which  Boyes  had  expended  upon  it.  Such  a  litigious 
right  or  equity,  even  if  it  could  have  been  the  subject  of 
an  equitable  charge  by  means  of  a  registered  judgment 
under  the  old  law,  which  is  doubtful,  could  not  certainly 
have  been  sold  under  either  legal  or  equitable  execution. 
Therefore,  even  if  the  deed  executed  by  Boyes  had  been 
purely  voluntary,  it  could  not  have  been  said  to  have 
defeatedthe  plaintiffs'  execution,  since  it  abstracted  no 
property  liable  to  that  execution. 

But  if  I  understand  Partridge  s  evidence  rightly, 
Lady  Jane  Moore  was  actually  a  purchaser  for  value  from 
Boyes,  since  the  conveyance  was  made  in  consideration 
of  £200 ; — the  proceeds  of  the  fire  policy  on  the  house 
in  London  which  had  passed  under  the  deed  of  1862  ; — 
and  this  is  a  conclusive  answer  to  ihe  plaintiffs'  con- 
tention on  this  part  of  their  ease< 
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The  plaintiffs  therefore  shew  no  title  to  relief  as  1872. 
to  any  of  the  lands :  and  their  bill  must  be  dismissed  C""^ 

»  7  Newenham 

with  costs. 


Mountcashel 


Baker  v.  Casey. 

Ships — -Part  owners—Repairs. 

Part  owners  of  a  ship  are  tenants  in  common  of  the  ship  ;  and  partners 
in  the  earnings  only. 

One  part  owner  of  a  ship  having  taken  possession  of  it,  and  expended 

in  repairs  more  than  the  ship's  earnings. 
Held,  that  the  other  part  owner  was  not  bound  to  contribute  to  the 

payment  of  the  difference. 

Appeal  from  the  Master  at  Belleville.  The  case  on 
a  motion  for  a  receiver  is  reported  ante  volume  xvii. 
page  195. 

Mr.  Moss,  Q.  C,  for  the  defendant,  who  appeals. 
Mr.  Wells,  contra. 

Strong,  V.C. — The  bill  in  this  case  was  filed  by  the  Judgment, 
plaintiff  claiming  to  be  part  owner  with  the  defendant 
of  the  Schooner  "  Alma,"  and  seeking  to  enforce  his 
rights  as  such  part  owner,  both  as  regards  the  future 
and  past  use  of  the  vessel. 

By  the  decree  it  was  declared  that  the  plaintiff  and 
defendant  were  co-owners  each  entitled  to  g Jth  shares  ; 
and  it  enjoined  the  defendant  from  sending  the  vessel 
on  any  voyage  against  the  plaintiff's  consent  without 
having  first  given  the  proper  security  for  the  plaintiff's 
shares ;  and  it  directed  the  following  accounts  to  be 
taken  :  an  account  of  the  earnings  whilst  the  schooner 
was  under  the  exclusive  control  of  the  defendant ;  an 
account  of  money  during  that  time  paid  by  the  defen- 
68 — VOL.  XIX.  (JR. 
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1872.  dant  for  outfit,  repairs,  and  expenses  "properly  charge- 
^""^^  able  against  the  said  schooner,"  during  the  same  time  ; 
Ca^  and  an  account  of  the  clear  profits  during  that  period, 
and  "  the  share  of  each  of  the  parties"  therein.  The 
Master  to  whom  the  cause  was  referred,  finds  that  there 
were  no  earnings,  and  that  the  defendant  expended  the 
sum  of  $2,893.96,  for  outfit  and  repairs,  which  were 
necessary  for  the  working  of  the  schooner,  but  that  the 
plaintiff  should  not  pay  or  be  chargeable  with  any  part 
of  that  sum.  Prom  this  report,  the  defendant  has  ap- 
pealed upon  two  grounds  :'  First,  that  the  plaintiff  ought 
to  have  been  charged  with  a  share  of  the  sum  expended 
in  repairs ;  and,  secondly,  that  at  all  events  he  ought  to 
have  been  made  to  contribute  towards  the  loss  incurred 
in  navigating  the  vessel  whilst  she  was  in  the  hands  of 
the  defendant  and  certain  persons,  named  Dewey,  who 
had  contracted  to  purchase  from  the  plaintiff.  I  am  of 
opinion  that  the  Master  was  perfectly  right  in  refusing 
judgment,  to  charge  the  plaintiff  with  any  portion  of  the  money 
expended  for  repairs,  which  the  evidence  shews  to  have 
been  an  expenditure  upon  the  hull  of  the  vessel. 

Ever  since  the  case  of  Doddington  v.  Hallett  (a),  was 
overruled  by  Lord  Eldon,  in  Ex  parte  Young  (6),  and  Ex 
parte  Harrison  (c),  the  legal  relationship  of  part  owners 
of  a  ship  has  been  established,  according  to  English  law, 
to  be  that  of  tenants  in  common  of  a  chattel,  and  not 
that  of  partners;  but  as  to  the  earnings  of  the  ship, 
whether  freight  or  otherwise,  the  case  is  wholly  differ- 
ent ;  and  as  to  that,  the  rights  of  the  part  owners  inter 
se,  are  to  be  measured  by  the  ordinary  law  of  partner- 
ship. To  put  it  shortly,  they  are  co-owners  of  the 
chattel,  but  partners  in  the  profits  ;  see  Lindley  on 
Partnership. 

This  distinction  is  most  clearly  pointed  out  by  Sir 


(a)  J  Ves,  Sen.  497. 


(6)  2  Rose  78, 


(c)  2  Rose  76. 
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James  Wigram  in  his  luminous  judgment  in  the  case  of  1872. 
Green  v.  Briggs  (a).  "^bXT^ 

V. 

Casey , 

Holderness  v.  Shackell  (7>),  and  Ex  parte  Hill  (<?), 
Maude  and  Pollock  on  Shipping,  p.  71,  are  also 
authorities  to  the  same  effect.  Then  there  being  in  the 
present  case  no  earnings  out  of  which  the  repairs 
and  other  expenditure  on  the  vessel  can  be  deducted, 
there  is  nothing  out  of  which  the  defendant  can  be  re- 
imbursed for  his  expenditure  on  the  footing  of  partner- 
ship ;  and  he  is  compelled  to  rely  on  whatever  his  rights 
and  the  plaintiff's  liability  may  be  in  respect  of  the 
part  ownership  of  the  ship,  which  can  of  course  be  no 
greater  in  this  cause,  than  they  would  be  in  a  suit  in 
which  the  present  defendant  was  a  plaintiff  seeking  con- 
tribution. This,  I  have  already  said,  are  those  of  a 
tenant  in  common,  and  that  one  tenant  in  common,  can- 
not compel  his  co-owner  to  contribute  towards  expendi- 
ture upon  the  subject  owned  in  common,  whether  land  judgment, 
or  chattels,  is  a  proposition  scarcely  calling  for  any  refer- 
ence to  authority.  See,  however,  Kay  v.  Johnson  (d), 
Ex  parte  Young  and  Ex  parte  Harrison,  already  cited. 
In  Lindley  on  Partnership  (e),  it  is  thus  laid  down  : 
"  One  co-owner  has  no  lien  on  the  thing  owned  in  com- 
mon for  outlays  or  expenses,  or  for  what  may  be  due 
from  the  others  as  their  share  of  a  common  debt ;"  and 
whatever  the  American  authorities,  following  the  case 
of  Doddington  v.  Hallett,  may  shew  to  the  contrary,  this 
is  now  undoubtedly  the  law  of  England,  applicable  to 
ships,  as  is  apparent  from  the  case  of  Green  v.  Briggs 
already  cited. 

Upon  this  part  of  the  case,  I  have  also  seen  and  con- 
sidered the  cases  of  Alexander  v.  Simms  (/) ;  and 

(a)  6  Hare.  395.  (b)  8B&C.  612. 

(c)  1  Madd.  61.  (d)  21  Beav.  536. 

(e)  Ed.  1,  p.  32. 

(/)  18  Beav.  80  S,  C.  5  DeG.  M.  &  G,  57, 
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1872.  Lindsay  v.  Gfibbs  {a).  The  result  is,  that  I  must  hold 
the  Master  rightly  declined  to  charge  the  plaintiff  with 
any  portion  of  the  amount  which  he  finds  to  have  been 
expended  for  repairs. 

Then  the  second  ground  of  appeal,  I  think,  also  fails. 
The  Master  finds  that  the  schooner  was  "  run"  from  the 
time  of  the  purchase  by  the  Dewey's  up  to  the  time  of 
the  sheriff's  sale,  at  a  loss  of  $298.71.  The  Deweys 
were  purchasers  from  the  plaintiff,  and  having  failed  to 
pay  their  purchase  money,  the  plaintiff  either  by  selling 
under  the  execution,  or  by  otherwise  asserting  his  title, 
put  an  end  to  their  interest.  The  decree  does  not  direct 
any  account  of  profits  against  the  defendant  during  this 
period.  The  account  is  in  respect  of  profits  whilst  the 
defendant  alone  had  the  possession  and  control  of  the 
vessel ;  and  in  respect  of  this,  it  is  not  found  that  any 
loss  was  incurred.  There  was  nothing  in  the  decree 
JudgmeHt.  which  could  have  warranted  the  Master  in  charging  the 
plaintiff  in  respect  of  losses  incurred  by  the  defendant 
in  conjunction  with  the  Deweys,  and  it  is  only  in  re- 
spect of  this  time,  thac  it  appears  from  the  report  that 
there  was  any  loss. 

The  appeal  is  dismissed  with  costs. 


(a)  22  Beav.  522,  S.  C.  3  DeG.  &  Jones  690. 
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1872. 

Meyers  v.  Meyers.  v    *  ' 

Judgment  creditors — Sequestration — Leases — Practice. 

B  was  a  registered  judgment  creditor  of  31,  after  whose  death  T 
obtained  a  decree  for  a  debt  due  by  M ;  T  issued  a  sequestration 
for  this  debt ;  under  the  sequestration  lands  were  seized,  and  let 
under  the  authority  of  the  Court  to  tenants  : 

Held,  that  B's  charge  having  priority  over  T's,  B  was  entitled  to  set 
aside  the  leases  on  paying  the  tenants  for  their  labour,  in  putting 
in  fall  crops,  and  preparing  the  land  for  fall  and  spring  crops  ;  and 
to  have  the  land  sold  free  from  the  leases. 

Mr.  S.  Gr.  Wood,  for  the  defendants,  The  Bank  of 
British  North  America,  moved,  on  notice,  for  an  order 
to  set  aside  the  sequestration  issued  by  the  defendant 
Turley,  to  enforce  payment  of  an  amount  due  his 
testator  Charles  Harris,  in  the  suit  of  Meyers  v.  Harris, 
the  Bank  in  this  suit  claiming  a  right  to  sell  free  from 
the  writ  of  sequestration. 

Mr.  S.  Blake,  Q.  C,  for  Turley,  contra. 

Mr.  Bain,  for  the  plaintiff. 

Mr.  Charles  Moss,  for  certain  of  the  tenants  under 
leases  granted  by  the  sequestrator. 

Mr.  Hodgins  and  Mr.  Meyers,  for  other  parties  served 
with  notice  of  appeal. 

The  grounds  of  the  appeal  appear  fully  in  the  head- 
note  and  judgment. 

Strong,  V.  C.~~This  is  a  suit  to  administer  the  estate  judgment, 
of  the  late  Elijah  W.  Meyers,  who  died  intestate.  The 
Bank  of  British  North  America  are  judgment  creditors, 
having  a  specific  charge  by  virtue  of  the  registration  of 
their  judgment  under  the  old  law.  Charles  Harris  was 
a  creditor  under  a  decree  of  this  Court,  a  balance  hav- 
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1872.'  ing  been  found  due  to  him  on  the  taking  of  a  mortgage 
wv-"-'  account  in  a  redemption  suit  instituted  by  him  against 

Meyers  "  m  ° 

Meters    ^e  intestate*    Harris  having  died,  the  suit  just  men- 
tioned was  revived  by  Turley,  his  executor.    All  parties 
having  submitted  to  have  their  priorites  determined  in 
the  administration  suit,  the  Master  has  made  a  separate 
report  whereby  he  finds  that  the  Bank  is  prior  to  Turley. 
In  the  suit  of  Harris  v.  Meyers,  a  writ  of  sequestration  to 
compel  the  payment  of  the  money  found  due,  was  issued  ; 
and  the  sequestrator  having  taken  lands  belonging  to 
the  intestate's  estate,  an  order  was  made  in  Chambers 
authorizing  the  sequestrator  to  let  the  lands,  and  he 
accordingly  made  leases  for  short  terms,  still  unexpired, 
to  several  persons  who  have  been   served  with  notice 
of  this  motion.    The  Bank  of  British  North  America 
now  move  to  discharge  the  sequestration,  and  to  have 
the  leases  delivered  up  to  be  cancelled,  in  order  that  the 
lands  may  be  soldfree  from  them,  under  the  decree  in  the 
judgment,  administration  suit.  It  was  argued  by  Mr.  Charles  Moss 
for  the  lessees,  that  the  leases  ought  not  to  be  interfered 
with ;  and  that  the  right  of  the  Bank  of  British  North 
America  was  limited  to  having  the  rents  paid  to  them. 
Had  this  been  the  case  of  a  lease  made  by  a  receiver  or 
sequestrator,  obtained  by  a  single  creditor  representing 
a  body  of  creditors  having  equal  rights  and  priorites,  no 
doubt  that  argument  would  prevail ;  but  here  the  seques- 
tration was  substantially  a  writ  of  execution  issued  by 
the  plaintiff  in  Harris  v.  Meyers,  for  the  exclusive  pur- 
pose of  enforcing  his  own  debt.    The  writ  itself  and 
all  that  has  been  done  under  it  is,  therefore,  subject  to 
the  paramount  rights  of  those  who  may  have  prior 
charges  ;  and  the  Bank  are  prior  judgment  creditors 
having,  by  reason  of  the  sequestration,  a  specific  lien. 
Then  in  what  form  is  this  priority  to  be  asserted  ?  Cer- 
tainly, not  by  discharging  the  writ  of  sequestration,  as 
the  notice  of  motion  asks  ;  for  the  plaintiff,  in  Turley  v. 
Meyers,  is  entitled  to  keep  the  writ  in  force  so  long  as 
he  does  not,  by  means  of  it,  prejudice  the  rights  of 
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prior  creditors.  If  the  priorities  had  not  already  been  1S72. 
ascertained  by  the  Master  in  the  administration  suit,  a 
proceeding  under  the  general  orders,  in  lieu  of  the  old 
mode  of  procedure,  by  an  examination  pro  interesse  suo, 
might  have  been  necessary.  But  there  is  now  no  neces- 
sity for  that,  since  the  proceedings  in  the  Master's  office, 
which  resulted  in  the  separate  report  already  mentioned, 
have  been  in  the  presence  of  all  parties  save  the  lessees, 
as  to  whom  a  reference  is  unnecessary,  as  the  evidence 
now  produced  in  support  of  this  motion,  is  ample  to  shew 
that  it  would  be  useless  for  the  lessees  to  contest  the 
priority  of  the  Bank,  since  it  has  been  established  by 
the  Master. 

The  proper  order  to  make  will,  therefore,  be  that 
the  Master  be  at  liberty  to  sell  the  lands  free  from 
the  leases,  which  are  to  be  brought  into  the  Master's 
office  to  be  cancelled,  upon  the  Bank  indemnifying  (as 
they  very  fairly  submit  to  do),  the  tenants  in  respect  of  judgment, 
their  labour  in  putting  in  fall  crops,  and  in  preparing 
the  land  for  fall  and  spring  crops ;  the  amount  of  such 
indemnity  to  be  determined  by  the  Master  in  case  the 
parties  differ ;  and  that  upon  payment,  the  tenants  de- 
liver up  possession  to  the  purchaser  or  purchasers  under 
the  decree.  The  notice  of  motion  having  asked  to  have 
the  sequestration  set  aside,  which  the  Bank  were  not  en- 
titled to  demand,  the  plaintiff,  in  Turley  v.  Meyers  was 
right  in  appearing  to  oppose  this  part  of  the  motion, 
and  he  must  have  his  costs.  Mr.  Ilodgins'  client  was 
improperly  served,  and  he  must  have  his  costs.  I  give 
no  further  costs,  but  the  tenants  may  retain  theirs  out 
of  unpaid  rents  due  to  the  sequestrator,  if  any.  The 
order  to  be  drawn  up,  should  be  entitled  in  the  two 
causes  of  Meyers  v.  Meyers  and  Turley  v.  Meyers. 
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— r—  Rose  v.  Edsall. 

Will — Construction  of. 

A  testator  made  his  will  in  the  following  word3  : — "I  therefore  will 
unto  my  beloved  wife  Anna  Maria,  for  the  benefit  of  herself  and 
children  jointly,  two  life  policies  for  each  $1,000.  and  their  premium 
dividends  (said  life  policies  are  effected  with  the  New  York  Mutual 
Life  Insurance  Company,  New  York  City)  to  have  and  to  hold  for 
their  joint  and  mutual  benefit,  and  to  be  by  her  spent  in  the  most 
judicious  and  beneficial  manner  for  all ;  also  whatever  interest  I 
may  have  in  the  business  of  Edsall  §  Wilson,  and,  in  the  arranging 
of  it,  I  trust  much  to  my  long  and  well  tried  parter  Andreio  Wilson, 
in  giving  a  just  return  to  my  heirs,  for  long  and  faithful  services 
rendered  by  me  in  the  business,  there  being  no  written  agreement 
of  the  partnership." 

Held,  that  the  widow  and  children  took  jointly  both  the  policies  and 
the  testator's  interest  in  the  partnership,  and  shared  the  same 
equally  ;  that  the  widow  was  entitled,  during  the  minorities  of  the 
children,  to  receive  the  income  of  their  shares  in  trust,  to  apply 
the  same  as  one  fund,  as  she  might  think  most  beneficial  tor  the 
maintenance  and  education  of  the  whole  family  :  and  that  each  child 
on  attaining  twenty-one  was  entitled  to  receive  his  or  her  share. 

Hearing  on  motion  for  decree. 


Mr.  Maclennan,  for  the  plaintiffs. 
Mr.  S.  Blake,  Q.  C,  for  the  executors. 
Mr.  Moss,  Q.  C,  for  the  infant  defendants. 


Strong,  V.  C. — The  sole  question  in  this  case  is,  as 
to  the  proper  construction  of  the  will  of  Samuel  Edsall. 
The  only  portion  of  the  instrument  which  gives  rise  to 
any  difficulty  is  that  contained  in  the  words,  u  I 
therefore  will  unto  my  beloved  wife  Anna  Maria,  for  the 
benefit  of  herself  and  children  jointly,  two  life  policies 
for  each  $1,000,  and  their  premium  dividends,  (said 
life  policies  are  effected  with  the  New  York  Mutual 
Life  Insurance  Company,  New  York  City)  to  have  and 
to  hold  for  their  joint  and  mutual  benefit  and  to  be  by 
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her  spent  in  the  most  judicious  and  beneficial  manner  1372. 
for  all ;  also  whatever  interest  I  may  have  in  the  business  v-^v~ 
of  Edsall  $  Wilson,  and,  in  the  arranging  of  it,  I  trust 
much  to  my  long  and  well  tried  partner  Andrew  Wilson, 
in  giving  a  just  return  to  my  heirs,  for  long  and  faithful 
services  rendered  by  me  in  the  business,  there  being  no 
written  agreement  of  partnership." 

This  will  was  not  attested  as  the  law  requires  in  order 
to  pass  realty. 

The  testator  died  on  the  17th  of  May,  1870,  leaving 
surviving  him  his  widow,  the  defendant  Anna  Maria 
Edsall,  and  four  children,  viz.,  Florence  Ellen  the  wife 
of  Lucien  Allen  Smith,  Andrew  Wilson  Edsall,  Samuel 
Schuyler  Edsall,  and  Frances  Anna  Edsall,  the  three 
last  being  infants.  This  bill  is  filed  by  the  executors, 
Harvey  N.  Rose  and  Donald  McLennan,  against  the 
widow  and  children,  and  Mr.  Smith,  the  husband  of  the  judgment, 
eldest  daughter  to  have  the  construction  of  the  bequest, 
which  has  been  stated,  declared. 

It  was  contended  on  behalf  of  the  widow  that  she 
took  the  absolute  interest.  I  am  clearly  of  opinion  that 
this  is  not  so.  Independently  of  the  plain  meaning  of 
the  words,  "for  the  benefit  of  herself  and  her  children 
jointly,"  which  is,  prima  facie  at  least,  that  the  widow 
and  children  take  concurrent  and  equal  interests, 
there  are  numerous  authorities  against  a  construction 
which  would  exclude  the  children  from  taking  interests, 
and  leave  them  to  receive  benefits  or  not,  according  to 
the  uncontrolled  discretion  of  their  mother.  Of  these  it 
will  be  sufficient  to  mention  four,  Be  Witte  v.  De  Witte 
(a),  Raikes  v.  Ward  (b),  Crockett  v.  Crockett  (c),  and 
Newill  v.  Newill  (d). 


(a)  11  Sim.  41. 
(c)  2  Ph.  553. 

69 — VOL  XIX.  GR. 


{b)  1  Hare,  445. 

(d)  L.  R.  7  Ch.  App.  273. 
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1872.       Equally  untenable  is  the  contention  on  the  part  of 


the  learned  counsel  for  the  infants  that  this  gift  does  not 
include  the  testator's  interest  in  the  partnership  property. 


The  word  "also"  makes  the  prior  gift  applicable  to  the 
partnership  property,  no  violence  is  done  to  language 
in  so  holding,  but  on  the  contrary  it  is  the  plain  gram- 
matical construction,  and  a  contrary  decision  would 
leave  the  testator  intestate  as  to  the  great  bulk  of  his 
estate. 


Then,  it  being  clear  that  the  widow  and  children  all 
take  beneficially,  the  question  arises  as  to  how  they  are 
to  take.  In  cases  similar  to  the  present  two  alternative 
modes  of  construction  present  themselves.  It  may  be 
either  held  that  the  widow  takes  a  life  interest  with  a 
power  of  disposition  in  favor  of  the  children,  or  that  the 
mother  and  children  take  concurrently,  the  widow,  hav- 
ing as  a  trustee  for  the  children,  a  wide  discretion  in  the 
disposition  of  their  shares.  In  some  cases  it  is  said  that 
the  Court  will  favour  the  first  construction,  which  gives 
the  widow  a  life  estate.  But  according  to  the  last 
authority  on  the  point,  the  case  of  Newill  v.  Newill 
already  quoted,  this  can  only  be  where  there  is  some 
thing  to  be  found  in  the  will  indicating  the  intention 
that  the  mother  and  children  should  not  take  jointly. 
Lord  Hatlierly  there  says — speaking  of  a  construction 
which  would  give  a  life  estate  to  the  wife — "  That  such 
a  rule  does  not  exist  as  an  absolute  rule  of  construction 
independently  of  other  expressions  in  the  will,  which 
may  assist  in  the  construction  of  the  gift,  is  proved  by 
the  case  of  BeWitte  v.  BeWitte,  before  Vice  Chancellor 
Shadwell,  a  case  which  was  approved  of,  at  all  events 
mentioned  without  disapproval,  by  Lord  Cottenham  in  the 
case  of  Crockett  v.  Crockett.  Lord  Cottenham  there  seems 
to  say  that  generally  in  a  gift  to  a  wife  and  children, 
the  ordinary  rule  of  joint  tenancy  must  prevail,  but  he 
adds,  'that  the  Court  has  laid  hold  of  very  slight  circum- 
stances to  lead  to  the  other  conclusion/  "    These  obser- 
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vations  were  made  in  a  judgment  reversing  the  decision  1872. 
of  Vice  Chancellor  Malins,  who  had  held  that  the  widow      v— ' 

<m  Rose 

took  a  life  estate.  Crockett  v.  Crockett,  cited  above,  v- 
had  been  supposed  to  lay  down  the  rule  that  a  gift  to 
wife  and  children,  without  more,  meant  a  life  estate  to 
the  widow,  with  remainder  to  the  children.  But  Mr. 
Jarman  says,  of  Crockett  y.  Crockett,  "  In  that  case 
however,  Lord  Cottenham  expressly  distinguishes  a 
simple  gift  to  the  mother  and  her  children  from  one, 
where  there  is  an  indication,  however  slight,  of  an 
intention  that  the  children  should  not  take  jointly  with 
the  mother,  and  throughout  his  lordship's  judgment  it 
appears  to  be  assumed,  that  in  the  absence  of  all  indi- 
cations of  such  an  intention,  concurrent  interests  would 
be  created."  (a)  Now,  in  the  will  before  me,  so  far  from 
there  being  any  indication  of  intention  that  there  should 
not  be  a  joint  tenancy ;  the  testator  expressly  declares 
that  the  mother  and  children  are  to  take  jointly  ;  thus 
the  gift  is  to  the  wife  for  "the  benefit  of  herself  and 
children,  jointly"  and  she  is  "to  have  and  to  hold  for  judgment, 
their  joint,  and  mutual  benefit."  There  cannot  be  a 
question,  therefore,  but  that  the  mother  and  children 
take  as  joint  tenants,  subject  to  a  wide  discretion  in  the 
widow  in  the  management  of  the  shares  of  the  children 
as  a  trustee  for  them.  To  define  the  nature  of  this 
trust  with  precision  is  not  easy.  The  decided  cases  give 
but  little  help  here.  The  best  opinion  I  can  form, 
however,  is,  that  the  trust  of  the  children's  shares  is  to 
continue  only  during  minority.  I  found  this  not  only 
upon  the  decision  of  Lord  Hatherley  in  Newill  v. 
Newill,  already  quoted,  where  the  gift  was  to  the  wife 
to  the  use  of  herself,  and  all  the  testator's  children, 
which,  the  Lord  Chancellor  held,  made  the  widow  and 
children  joint  tenants,  with  a  trust  for  the  children  dur- 
ing minority,  each  child's  share  to  be  paid  over  on  the 
attainment  of  full  age  ;  but  also  upon  the  expression  of 


(a)  Vol.  II,  p.  376, 
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v— declares  his  anxious  desire  to  be,  to  make  provision  for 
Edlaii         family.   I  think  there  is  equal  reason  for  holding,  as 
in  JVewillv.  Newill,  that  the  trust  ceases  at  twenty-one, 
and  that  the  shares  are  then  to  be  paid  over.  I  under- 
stand the  testator  here  to  mean  that  the  widow  shall  re- 
tain the  control  of  the  shares  of  the  children  whilst  they 
belong  to  her  family,  which  they  cease  to  do  in  a  certain 
sense  when  on  attaining  twenty-one  they  become  eman- 
cipated from  her  control.    The  words,  "  to  be  by  her 
spent  in  the  most  judicious  manner  for  all,"  I  consider 
as  applying  to  the  income,  and  not  to  the  corpus,  and 
as  limited  to  the  minorities.     I  think  the  widow  is 
therefore  a  trustee  to  the  extent  I  have  indicated, 
having  the  right  to  apply  the  income  of  the  minor 
children  as  one  fund — in  what  she  may  judge  to  be  the 
most  beneficial  manner  for  the  maintenance  and  educa- 
tion of  the  whole  family.    This  discretion  will  only  be 
Judgment,  controlled  by  the  Court  in  case  of  a  misapplication  or 
other  abuse.     The  daughter,  Mrs.  Smith,  who  has 
attained  her  age,  is  entitled  to  have  her  share  paid  over 
at  once,  and  each  child  will  have  the  same  right  on 
reaching  majority.    The  decree  will  declare  the  con- 
struction of  the  will  accordingly.    The  costs  of  all 
parties  must  be  paid  out  of  the  estate. 
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BlGELOW  V.  BlGELOW. 

Will — Construction  of. 

A  testator  devised  as  follows : — "  My  will  is  that  J  B,  my  son,  shall 
have  the  homestead,  and  that  the  property  be  divided  in  the 
following  manner :  First,  that  all  my  just  debts  be  paid  out  of  the 
personal  property,  and  then  two-thirds  of  the  whole  to  be  given 
equally  among  my  six  boys  as  they  come  of  age,  and  the  other 
third  to  be  equally  divided  among  my  seven  girls  as  they  come  of 
age  or  marry,  or  as  it  can  be  raised  from  the  estate ;  that  the  pro- 
perty be  appraised  after  my  death.  My  will  is  that  my  wife,  E  B, 
so  long  as  she  remains  my  widow,  shall  have  two  cows  kept  for  her 
maintain,  with  meat  and  flour,  and  wool,  and  every  other  necessary 
for  her  age  and  maintenance,  and  a  girl,  should  her  have  one  left 
her,  and  doctor  if  necessary.  The  family  to  be  maintained  on  the 
place  with  every  necessary  thing  for  their  use.  That  the  younger 
branch  of  the  family  receive  a  common  education  equal  with  the 
rest  of  the  family." 

The  evidence  shewed  that  the  property  of  which  the  testator  was 
seized  in  fee  at  the  time  of  his  death  consisted  of  the  north-easterly 
fifty  acres  of  lot  number  twelve,  in  the  second  concession  of  the 
township  of  East  Flamborough,  and  of  150  acres,  part  of  lot 
thirteen  in  the  same  concession.  The  testator  lived  on  the  last- 
mentioned  farm ;  appurtenant  to,  and,  used  with  his  dwelling  house, 
there  were  a  yard,  garden,  orchard,  carriage  house,  and  lane,  con- 
taining in  all  about  four  acres  of  land. 

Held,  that  the  son,  J  B,  was  entitled  to  four  acres  only,  not  the  150 
acres  on  which  the  dwelling  house  was  situated. 

Held,  also,  that  the  testator's  children  took  vested  interests  in  the 
real  estate  on  the  the  death  of  the  father. 

Hearing  at  Hamilton. 

Mr.  Moss,  Q.  C,  for  the  plaintiff. 

Mr.  U.  Martin  and  Mr.  Lemon,  for  defendant,  Joab 
Bigelotv. 

Mr.  Lemon  for  the  other  defendants. 

Strong,  V.  C. — James  Bigelow,  the  husband  of  the 
plaintiff,  died  in  1847,  having  made  his  will  as  follows : 
"I  make  this  my  last  will  and  testament  in  manner 
following,  that  is  to  say  :  my  will  is,  that  Josiah  Bigelow, 
my  son,  shall  have  the  homestead,  and  that  the  property 
be  divided  in  the  following  manner  :  First.  That  all  my 


1872. 
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1872.  just  debts  be  paid  out  of  the  personal  property,  and  then 
two-thirds  of  the  whole  to  be  given  equally  among  my 
t.      six  boys  as  they  come  of  age,  and  the  other  third  to  be 

Bigelow.  *  j  0 

equally  divided  among  my  seven  girls  as  they  come  of 
age  or  marry,  or  as  it  can  be  raised  from  the  estate  : 
that  the  property  be  appraised  after  my  death.  My  will 
is  that  my  wife  Eunice  Bigelow,  so  long  as  she  remains 
my  widow,  shall  have  two  cows  kept  for  her  maintain 
with  meat  and  flour,  and  wool,  and  every  other  neces- 
sary for  her  age  and  maintenance,  and  a  girl  should 
her  have  one  left  her,  and  doctor  if  necessary.  The 
family  to  be  maintained  on  the  place  with  every  neces- 
sary thing  for  their  use.  That  the  younger  branch  of  the 
family  receive  a  common  education  equal  with  the  rest 
of  the  family.''  And  the  testator  appointed  his  wife, 
the  plaintiff,  and  one  Israel  Allen,  to  be  his  executors, 
and  directed  that  they  should  be  paid  for  their  services. 
The  plaintiff  and  Allen  proved  the  will.  Allen  never 
Judgment,  acted  in  the  trusts  of  the  will,  and  is  long  since  dead. 
The  property  of  which  the  testator  was  seised  in  fee  at 
the  time  of  his  death  consisted  of  the  north-easterly  50 
acres  of  lot  number  12,  in  the  2nd  concession  of  the 
Township  of  East  Flamborough,  and  of  150  acres,  part 
of  lot  13,  in  the  same  concession.  The  testator  lived  on 
the  last-mentioned  farm,  and  appurtenant  to  and  used 
with  his  dwelling  house  there  were  a  yard,  garden, 
orchard,  carriage  house,  and  lane,  containing  in  all  about 
four  acres  of  land.  The  testator's  children  who  survived 
him  were  six  sons  and  seven  daughters.  Of  these  Josiah, 
the  eldest  son  and  heir-at-law,  died  in  September,  1849, 
after  having  attained  the  age  of  twenty-one  years  with- 
out ever  having  been  married,  and  leaving  a  will  which  I 
shall  have  occasion  to  refer  to  hereafter,  and  whereby 
he  assumed  to  give  all  his  property  to  the  plaintiff.  In 
January,  1850,  two  other  of  the  testator's  sons,  James 
and  David,  died,  both  under  twenty-one  and  unmarried, 
leaving  their  eldest  surviving  brother,  the  defendant 
Joab  Bigelow  J  their  heir-at-law.    In  January,  1865, 
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Kesiah  Helen  Bigelow,  a  daughter  of  the  testator,  died  1872. 
after  having  attained  twenty-one,  intestate  and  unmar- 
ried,  and  leaving  her  mother  as  tenant  for  life  and  her  Bi?^w 
surviving  brothers  and  sisters  as  entitled  to  the  remain- 
der in  fee,  her  heirs-at-law.    And  in  May,  1869,  Sarah 
Olivia,  another  daughter  of  the  testator,  died  having 
reached  the  age  of  twenty-one,  and  being  married  to  the 
defendant,  the  Rev.  Richard  Potter,  leaving  the  infant 
defendant  Thomas  Potter  her  heir-at-law.  The  bill  is  filed 
by  the  testator's  widow  against  the  surviving  children, 
consisting  of  three  sons   Joab,  John  Jonathan,  and 
Richard  Oliver,  and  five  daughters,  and  the  husbands  of 
the  daughters,  and  the  husband  and  child  of  Mrs.  Potter, 
a  deceased  daughter.    The  plaintiff  asks  for  a  delaration 
as  to  the  construction  of  the  will  of  the  testator  James 
Bigelow,  and  as  to  what  proportion  of  his  estate  passed 
to  her  under  the  will  of  her  son   Josiah  Bigelow. 
Further,  that  it  may  be  declared  that  certain  conveyances 
executed  by  her,  purporting  to  convey  to  the  defendants,  Judgment 
her  daughters,  and  to  her  son  John  Jonathan  certain 
portions  of  the  testator's  lands,  may  be  declared  void, 
as  having  been  executed  by  mistake  and  improvidently, 
and  may  be  delivered  up  to  be  cancelled  ;  and  that  the 
interests  of  the  several  parties  to  the  suit  may  be 
declared,  and  partition  made  accordingly,  regard  being 
had  to  the  improvements  of  those  of  the  defendants  who 
have  built  upon  the  premises.    The  bill  has  been  taken 
pro  confesso  against  John  J.  Bigelow,  and  the  daughters 
have  answered  admitting  the  equity  on  which  the  plaintiff 
relies  to  have  the  conveyances  set  aside,  and  submitting 
their  rights  to  the  Court. 

The  defendant  Joab  Bigeloio  by  his  answer  has  set 
up  an  equitable  claim  to  a  certain  portion  of  the  lands, 
fifty  acres,  which  he  alleges  the  plaintiff  put  him  in 
possession  of  in  December,  1868,  contemporaneously 
with  the  execution  of  her  will,  whereby  she  devised  the 
same  land  to  him,  under  a  parol  agreement  that  he 
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1872.  should  have  the  particular  fifty  acres  as  his  share 
of  the  testator's  estate  ;  and  that  by  reason  of  this 
agreement  and  the  plaintiff's  conduct  in  encouraging 
him  to  incur  expenditure  in  building  and  otherwise, 
he  is  now  entitled  to  be  considered  the  absolute 
owner  of  these  fifty  acres.  Evidence  was  given  by 
both  the  plaintiff  and  defendant  Joab  Bigelow  upon 
the  case  raised  by  the  answer  of  the  last  named 
defendant ;  but,  in  the  view  which  I  take,  a  decision 
of  that  question  is  uncalled  for.  The  argument  of 
counsel  at  the  hearing  was  addressed  to  the  effect 
of  the  evidence,  and  to  the  construction  of  the  will 
of  James  Bigelow.  The  opinion  which  I  have  formed 
upon  the  latter  subject  will  enable  me  to  decide 
the  case.  The  word  "property"  in  the  will  of  James 
Bigelow  was  sufficient  to  pass  realty.  There  is  nothing 
in  the  context  shewing  an  intention  to  restrain  the 
generality  of  the  word,  and  the  direction  to  pay  debts 
judgment,  out  of  personalty,  aids  the  construction  :  Nichols  v. 
Butcher  (a),  Roe  d.  Shell  v.  Patteson  (b),  2  Jarman  on 
Wills  (ed.  2)  p.  233,  Hawkins  on  Wills,  p.  133. 
Next,  I  do  not  construe  the  devises  contained  in  the 
words  "  and  then  two-thirds  of  the  whole  to  be  given 
equally  among  my  six  boys  as  they  come  of  age,  and  the 
other  third  to  be  equally  divided  among  my  seven  girls 
as  they  come  of  age  or  marry,'*  as  gifts  to  a  class  of 
sons  and  a  class  of  daughters,  but  as  being  by  reason  of 
the  specification  by  the  testator  of  the  number  of  his 
children  of  each  sex,  a  devise  to  the  children  individu- 
ally, precisely  as  though  the  testator  had  named  each 
child.  This  was  the  opinion  I  formed  at  the  hearing, 
and  I  find  it  borne  out  by  authority,  if  any  is  required 
for  so  obvious  a  construction.  In  Havergal  v.  Harrison 
(c)  the  gift  was  to  brothers  and  sisters  of  A,  who  at  the 
date  of  the  will  had  several  brothers  and  only  one  sister, 
it  was  held  to  be  as  particular  a  description  as  if  each 


(a)  18  Ves.  193. 


(b)  16  East  22i. 


(c)  7  Beav.  49. 
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had  been  mentioned  by  name.  In  Bain  v.  Lescher  (a)  1872. 
the  bequest  was  to  the  children  of  A,  namely,  B,  C,  and 
D,  and  the  same  construction  was  adopted.  In  Leach 
v.  Leach  (b)  there  was  a  gift  to  U  the  eldest  son  of  J 
S  and  the  other  children  of  J  S,  he  then  having  three 
other  children,  it  was  held  that  the  terms  "children," 
" brothers,"  &c,  were  to  be  understood  as  confined  to 
those  living  at  the  date  of  the  will.  Further  authorities 
on  this  head  are  Clark  v.  Philips  (c),  Barber  v.  Barber 
(d)i  Cooper  v.  Cooper  (e),  1  Jarman  on  Wills  (ed.  2)  pp. 
216,  279,  280;  vol.  ii.,  p.  126,  Hawk  on  Wills,  pp.  69, 
234.  The  consequence  of  this  construction  is,  that  if 
any  of  the  children  had  predeceased  the  testator,  their 
shares  would  have  lapsed,  and  we  now  are  relieved  from 
any  inquiry  as  to  the  date  at  which  a  class  is  to  be 
ascertained.  The  children  then  taking  as  individual 
devisees,  the  next  consideration  is,  as  to  the  period  at 
which  their  shares  became  vested  in  interest,  which  is  in 
truth  the  only  question  of  difficulty  to  which  this  will  judgment, 
gives  rise.  Before  proceeding  to  consider  this  I  will, 
however,  notice  shortly  a  point  which  was  made  in  argu- 
ment as  to  the  effect  of  the  gift  of  the  homestead  to 
Josiah.  I  am  of  opinion  that  this  was  confined  to  the 
testator's  dwelling-house  and  the  outbuildings,  yard, 
garden,  and  orchard  adjoining,  said  to  be  all  comprised 
in  less  than  four  acres,  and  did  not,  as  was  contended  on 
the  part  of  the  plaintiff,  comprise  the  whole  150  acres 
of  lot  No.  13,  that  portion  of  the  testator's  farm  on 
which  the  dwelling-house  was  situated.  I  base  this 
conclusion  on  the  meaning  of  the  word  "homestead," 
which  is  said  to  be  "the  place  of  a  mansion  house,  the 
enclosures  immediately  connected  with  it,"  as  well  as 
upon  the  extreme  unreasonableness  of  a  construction 
which  would  give,  by  a  will  in  which  the  testator  has 
indicated  an  intention  to  treat  all  his  sons  with  equality, 

(a)  11  Sim.  397.  (b)  2  Y.  &  C.  C.  C.  495. 

(cj  17  Jur.  886.  (d)  3  M.  &  C.  688. 

(e)  29  Beav.  229. 
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150  acres  to  the  eldest,  and  only  fifty  acres  to  be  divided 
amongst  the  six  sons  and  seven  daughters.  Moreover 
the  testator  by  directing  that  "  two-thirds  of  the  whole 
be  given  equally,"  has  himself  expressly  declared  that 
the  division  was  to  be  an  equal  one,  and  has  shewn,  as  I 
hold,  the  proper  interpretation  of  his  will  to  be,  that  his 
reference  to  the  homestead  at  all  was  merely  to  direct 
that  the  share  of  the  land  in  which  the  house  and  appur- 
tenances would  be  comprised,  should  be  allotted  to  the 
eldest  son,  whose  portion,  with  this  exception,  should  not 
be  greater  than  that  of  his  other  sons. 

Then,  with  reference  to  the  vesting,  I  am  prepared  to 
determine  that  the  children  took  vested  interests  on  the 
testator's  death.  It  must  be  borne  in  mind  that  the 
interpretation  of  this  will  is  only  required  as  regards 
freehold  lands,  as  to  which  different  principles  of 
construction  are  applicable  than  those  which  govern 
judgment,  bequests  of  personalty. 

In  devises  of  realty  there  is  a  greater  tendency  to 
favour  a  vesting  than  in  the  case  of  legacies.  All  the 
authorities  from  Borastons  case  (a)  downwards  establish 
this,  which  is  to  be  accounted  for  by  the  consideration 
that  the  rules  applicable  to  each  class  of  property  have 
been  drawn  from  very  different  sources.  It  never  has 
been  expressly  decided  that  a  devise  to  A  when  he  shall 
attain  twenty-one  standing  isolated,  without  any  gift 
over,  or  any  disposition  of  an  intermediate  estate  or 
interest,  would  confer  a  mere  contingent  interest,  but  on 
principle,  and  from  what  is  to  be  found  stated  by  text 
writers  of  authority,  it  must  be  assumed  that  that  would 
be  the  proper  conclusion  :  1  Jarman  on  Wills  (ed.  2), 
p.  688 ;  Tudor  s  L.  C.  R.  P.  p.  682  ;  Hawk.  p.  240  ; 
fame's  Opinions,  191.  But  it  is  well  established  that 
if  there  is  either  a  gift  over,  or  a  gift  of  an  intermediate 

(a)  8  Rep.  19  a. 
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estate  or  interest  co-equal  with  the  period  which  must  1872. 
intervene  between  the  testator's  death  and  the  vesting  *    *  ' 

.  .  Bigelow 

in  enjoyment,  the  interest  is  vested  and  transmissible  BigJ^w 
from  the  first.  In  James  v.  Lord  Wynford  (a)  it  is  said, 
"The  principle  of  Boraston's  case  is,  that  an  interme- 
diate estate  carved  out  does  not  prevent  the  vesting, 
whether  it  be  so  carved  out  for  the  benefit  of  the  devisee 
or  of  any  other  person,  and  whether  it  exhausts  the 
whole  intermediate  rents  and  profits,  or  only  a  part. 
And  see  also  Boraston's  case,  ubi.  sup.,  Doe  CaBogan  v. 
Ewart  (5),  Doe  Wheedon  v.  Lea  (<?),  Jarman,  vol.  i.  p. 
688  (ed.  2)  and  cases  there  cited,  Tudor's  L.  C.  R.  P. 
p.  682,  Hawkins  on  Wills,  p.  239. 

To  apply  this  doctrine  to  the  present  case.  Whilst  it 
is  clear  that  there  is  no  gift  over,  there  is,  I  think,  a 
sufficient  gift  of  an  intermediate  interest  to  bring  this 
will  within  the  rule  just  stated.  I  find  this  in  the  words 
"the  family  to  be  maintained  on  the  place  with  every  judgment, 
necessary  thing  for  their  use.5'  This  undoubtedly 
amounts  to  a  gift  of  maintenance  out  of  the  rents  and 
profits  of  the  estate  to  each  child  until  the  attainment 
of  majority,  and  a  right  to  the  personal  enjoyment  of 
that  maintenance  on  the  land  itself.  The  context  shews 
that  the  word  "  family"  here  means  "children."  And 
like  every  gift  of  maintenance  this  must  be  taken  to 
mean  maintenance  during  minority.  There  is  therefore 
an  intermediate  interest  given  here  commensurate  with 
the  minority  of  the  youngest  child.  This  is  quite  suffi- 
cient on  the  authorities  just  quoted  to  satisfy  the  rule 
referred  to,  which  I  take  to  depend  on  this,  "that  where 
the  testator  shews  a  reason  for  postponing  the  possession 
it  is  evident  that  nothing  but  the  enjoyment  was 
intended  to  be  postponed,"  which  is  the  reason  given  by 
Sir  William  Grant  in  Hanson  v.  Graham  (d).    In  this 


(a)  1  Sm.  &  Giff.  40. 
(c)  3  T.  R.  41. 


(b)  7  A.  &  E.  636. 
(d)  6  Ves  239. 
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1872.  will  the  testator  shews  the  best  of  reasons  for  postponing 
^r^>  the  enjoyment,  namely,  that  a  maintenance  may  be 
BigJiow  reserved  to  eacn  child  during  minority.  It  may  be  well 
here  to  advert  to  the  distinction  between  wills  of 
personalty  and  realty,  and  to  point  out  that  the  doctrine 
which  I  have  just  applied  stands  clear  of  the  line  of 
authority  which  has  determined  that  in  the  case  of 
personalty  a  gift  of  maintenance  out  of  income  does  not 
vest  the  principal,  which  rule,  together  with  the  reason 
on  which  it  is  founded,  is  clearly  laid  down  by  Sir 
William  Grant,  in  Sanson  v.  Graham,  above  cited. 

There  is,  however,  an  additional  reason  for  holding 
the  interests  here  to  be  vested.  It  will  be  observed  that 
the  devise  of  the  homestead  to  Josiah  stands  alone,  pre- 
ceding the  directions  to  divide,  and  that  it  is  contained 
in  these  words  of  absolute  gift :  "  My  will  is,  that  my 
son  Josiah  shall  have  the  homestead."  Clearly  Josiah 
udgment.  to°k  a  vested  interest  in  the  homestead,  even  on  the 
strict  principle  applicable  to  personalty,  that  where 
there  is  a  gift  independently  of  the  direction  to  pay,  the 
direction  for  payment  does  not  create  a  contingency. 
Now  I  have  already  pointed  out  that  the  homestead  must 
be  considered  as  comprised  in  Josiah's  share  of  the 
"whole  ; "  therefore  as  he  is  to  take  in  the  homestead  a 
vested  interest,  by  force  of  the  unequivocal  words  just 
quoted,  it  must  be  assumed  that  he  is  to  take  the  whole 
of  his  allotment  in  the  same  manner.  And  if  this  is 
so  as  to  Josiah,  it  surely  is  not  straining  loo  much  the 
language  of  this  informal  will  in  favour  of  construing  an 
interest  to  be  vested,  to  hold  that  the  like  interest 
which  the  testator  intended  to  give  to  his  eldest  son  he 
meant  to  give  to  all  his  children,  the  gift  to  all  being 
included  in  the  same  words.  For  these  reasons  I  am 
of  opinion  that  the  testator's  sons  and  daughters  too*k 
vested  interests,  which  were  devisable,  and  which  upon 
the  death  of  any  under  twenty-one,  devolved  upon  their 
heirs-at-law. 
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Then  the  operative  part  of  the  will  of  Josiah  made  in 
1849,  is  in  these  words:  "I  give  and  bequeath  to  my 
beloved  mother  all  that  I  have  and  hold,  and  also  all  my 
rights  and  claims,  and  all  I  bequeath  to  my  beloved 
mother,  all  that  I  am  worth  for  her  to  do  and  act  as  she 
please  with." 

The  authorities  shew  that  this  is  sufficient  to  pass 
Josiah' s  interest  in  the  lands  devised  by  his  father's  will. 

In  Suxtep  v.  Brooman  (a)  the  words  "all  I  am 
worth"  were  held  sufficient  to  pass  realty  ;  and  this  case 
was  approved  in  Doe  d.  Bunny  v.  Rout  (b),  and  also  in 
Davenport  v.  Ooltman  (c).  In  Phillips  v.  Beal  (d)  there 
was  a  devise  of  "all  I  die  possessed  of,"  and  freehold 
lands  were  held  to  pass.  In  Doe  Morgan  v.  Morgan  (e) 
Bayley,  J.,  speaking  of  the  will  there  in  question,  says  : 
"It  is  much  the  same  thing  as  if  he  had  said,  4 all  I  have 
and  all  I  am  worth,'  and  it  is  quite  clear  that  real  estate 
would  have  passed  under  those  words."  Wilce  v.  Wilce 
(/),  and  Warner  v.  Warner  (g)  are  to  the  same  effect. 
The  plaintiff  therefore  took,  under  Josiah' s  will,  his  share, 
which  includes  the  homestead.  On  the  death  of  James 
and  David  in  January,  1850,  (under  age  and  unmarried) 
their  shares  being  vested,  devolved  upon  their  heir-at-law, 
who  was  then  their  eldest  brother,  the  defendant  Joab. 

The  share  of  Kesiah  Helen  who  died  unmarried,  after 
having  reached  twenty-one,  in  1865,  vested  under  the 
present  law  in  her  mother  for  life  with  remainder  to  her 
surviving  brothers  and  sisters  in  fee.  Mrs.  Potter  s 
share  goes  to  her  son  the  infant  defendant  as  her  heir- 
at-iaw,  subject  to  the  life  estate  of  his  father  as  tenant 
by  the  curtesy. 


1872. 

Bigelow 
v. 

Bigelow. 


(a)  1  B.  C,  C.  437. 
(c)  9  M.  &  W.  481 
(e)  6  B.  &  C.  518. 
(<7)  15  Jur.  141.  . 


{b)  7  Taunt.  79. 
{d)  25  Beav.  25. 
(/)  7  Bing.  664. 
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The  result  is,  that  the  defendant  Joab  is  entitled  to 
more  than  the  fifty  acres  which  he  has  in  possession, 
his  share  being  now  three-sixths  or  one-half  of  the  two- 
thirds  originally  given  to  the  sons,  the  remaining  three- 
sixths  belonging  to  the  plaintiff  and  her  two  sons 
Richard  and  John  in  equal  shares,  the  share  to  be 
allotted  to  the  plaintiff  to  include  the  homestead.  As 
to  the  one-third  of  the  whole  given  by  the  testator  to  his 
daughters,  the  four  surviving  daughters  are  each  entitled 
to  one- seventh  of  that  one-third.  Mrs.  Potter's  one- 
seventh  share,  as  already  indicated,  goes  to  her  husband 
for  life,  remainder  in  fee  to  her  son.  The  share  of 
Kesiah  Helen  belongs  to  the  plaintiff  for  life,  with 
remainder  in  fee  to  the  surviving  brothers  and  sisters 
and  the  infant  defendant  as  representing  his  mother. 
This  being  the  conclusion  at  which  I  have  arrived,  I 
need  not  enter  upon  the  case  set  up  by  the  defendant 
Joab,  and  I  express  no  opinion  concerning  it,  beyond 
saying  that  my  view  of  the  evidence  is  such  that  I  shall 
neither  order  him  to  pay  nor-  to  receive  costs.  I  take 
it  that  the  defendant  Joab  Bigelow  does  not  insist  upon 
an  administration  of  the  personalty,  which  would  now 
serve  no  useful  purpose,  and  for  which  he  only  asks  in 
the  event  of  a  decision  adverse  to  him. 

The  decree  must  declare  the  construction  of  the  will 
and  the  interests  of  the  parties  as  I  have  stated  them. 
It  must  declare  void  the  conveyances  of  1867  to  the 
daughters,  and  that  of  December,  1868,  to  John  ;  and 
order  them  to  be  delivered  up  to  be  cancelled.  And 
there  must  be  the  usual  decree  for  partition  to  be  made 
according  to  the  declaration  as  to  the  rights  and  respec- 
tive interests  of  the  parties,  regard  being  had  to  the 
possession  and  expenditure  of  such  of  the  defendants  as 
have  built  upon  or  otherwise  improved  the  premises, 
whose  enjoyment  should  only  be  disturbed  so  far  as  it  is 
absolutely  necessary  in  order  to  make  a  just  partition* 
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1672. 

Wightman  v.  Fields.  * — v — ' 

Injunction  against  trespass — Judgment  in  ejectment — Mortgage  for  1000 

years. 

An  injunction  against  cutting  timber  may  be  granted  (since  the 
Canadian  Statute  20  Victoria,  chapter  56)  without  proof  of  spoil, 
trespass  and  injury  to  the  extent  or  of  the  character  which  might  be 
necessary  in  England. 

A  judgment  in  ejectment  is  evidence  of  the  title  of  the  party  in  whose 
favor  it  was  given  ;«but  whether  it  is  conclusive,  and  may  be  pleaded 
by  way  of  estoppel,  has  not  been  determined. 

Before  equities  of  redemption  were,  by  statute,  made  saleable  under 
execution,  a  sheriff  might  sell  a  debtor's  reversionary  interest  in  the 
fee,  subject  to  a  lease  for  1000  years. 

The  bill  in  this  case  was  filed  by  George  Wightman 
and  John  A.  Paterson,  against  Nathan  Fields,  and,  as 
amended,  alleged  that  Pater  son,  being  seized  in  fee  of 
the  south-easterly  half  of  part  of  lot  17  in  the  Township 
of  Harwich,  on  the  River  Thames,  had  contracted  to  sell  statement, 
and  since  the  filing  of  the  bill  had  conveyed  the  said 
lands  to  the  plaintiff  Wightman  ;  that  valuable  white 
oak,  pine,  and  other  timber,  was  growing  and  standing 
on  the  lands  ;  that  the  defendant,  who  occupied  land 
adjoining,  had,  through  the  land  in  his  occupation, 
entered  upon  the  plaintiff's  said  land,  and  cut  and  was 
continuing  to  cut  and  take  away  divers  trees  of  the  said 
timber,  and  threatened  and  intended  to  continue  to  do 
so ;  that  defendant  sometimes  pretended  that  he  was 
owner  of  the  land  under  an  alleged  will  of  one  Nathan 
Fields,  the  patentee  thereof ;  but  that  even  if  such  will 
were  in  existence,  the  defendant  was  not  entitled  to  any 
estate  in  the  premises  by  virtue  thereof,  inasmuch  as  all 
the  estate  and  interest  of  the  said  patentee  had,  under  a 
writ  of  execution  against  his  lands  upon  a  certain  judg- 
ment against  him,  been  sold  by  the  sheriff  of  Kent  and 
conveyed  by  him  to  one  William  McCrea,  whose  title 
was  vested  in  the  plaintiffs ;  that  the  defendant  some- 
times claimed  to  be  entitled  to  the  said  land  by  length 
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1872.  of  possession,  but  the  plaintiffs  alleged  that  they  and 
those  through  whom  they  claimed  had  been  in  undis- 
turbed and  continuous  possession  for  more  than  twenty 
years  ;  that  the  defendant  sometimes  pretended  to  have 
recovered  judgment  in  an  action  of  ejectment  brought 
to  recover  possession  of  the  lands  ;  but  the  plaintiffs 
alleged  that  no  such  action  was  brought  against  Paterson, 
who  was  at  the  date  of  the  alleged  recovery  seised  of,  and 
in  possession  of  the  said  lands,  and  thai  if  as  defendant 
sometimes  pretended,  he  was  placed  in  possession  under 
color  of  such  pretended  judgment,  such  taking  of  posses- 
sion was  wholly  fictitious  and  colorable. 

The  bill  prayed  an  injunction  against  the  cutting  and 
removal  of  timber,  an  account,  and  further  relief. 

The  answer  denied  the  right  of  the  plaintiffs  to  the 
lands ;  alleged  that  the  defendant  was  entitled  to  the 
statement,  lands  under  the  will  of  his  father  Nathan  Fields,  the 
patentee  of  the  Grown  ;  that  when  the  sale  under  the 
execution  on  the  judgment  against  the  patentee  took 
place  (in  1824)  there  was  a  mortgage  outstanding  and 
unpaid  upon  the  said  lands  ;  that  the  said  sale  being  of 
an  equity  of  redemption,  which  was  not  then  saleable  at 
law  under  an  execution  against  the  mortgagor,  the  said 
sheriff's  deed  conveyed  no  interest ;  that  the  defendant 
had  been,  before  the  filing  of  the  bill,  and  still  was  in 
possession  of  the  lands  and  premises  in  question,  having 
been  placed  in  possession  by  the  Sheriff  of  the  County 
of  Kent  under  a  writ  of  hab.  fac.  pass,  issued  in  an 
action  of  ejectment  brought  by  the  defendant  to  recover 
possession  of  the  lands  ;  and  the  defendant  claimed  title 
by  length  of  possession  by  himself  and  those  through 
whom  he  claimed. 


Issue  was  joined  ;  and  the  cause  came  on  for  exami- 
nation of  witnesses  and  hearing  before  the  Chancellor, 
during  the  sittings  at  Chatham. 
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The  execution  of  the  deeds  forming  the  plaintiffs'  1872. 
paper  title  was  admitted,  saving  all  exceptions  to  the 

validity  of  the  title  created  by  the  said  deeds.  v- 

J                                               J  Fields. 


The  plaintiffs  admitted  the  execution  of  the  will  of 
Nathan  Fields,  the  father  of  the  defendant,  and  also 
the  execution  of  various  deeds  from  the  brothers  and 
sisters  of  the  defendant  to  him.  '  They  also  admitted 
that  an  action  of  ejectment  was  brought  by  the  defendant 
against  one  Cornelius,  a  brother-in-law  of  the  defendant, 
who  was  alleged  to  be  in  possession  of  the  lands,  and 
that  a  writ  of  habere  facias  possessionem  had  issued 
therein,  which  was  subsequently  lost. 

The  defendant  admitted  that  previous  to  the  issue  of 
the  writ  of  habere  in  the  action  of  ejectment  an  order 
had  been  obtained  in  that  action,  allowing  the  plaintiff 
Nightman  to  defend* as  landlord,  and  that  an  order  had 
been  made  staying  the  proceedings  in  the  said  action  as  statement, 
to  the  part  defended  for,  until  the  plaintiff  therein  (the 
defendant  in  this  suit)  gave  security  for  costs. 

Evidence  was  gone  into  on  both  sides  upon  the  ques- 
tion of  possession. 

The  defendant  gave  evidence  of  a  search  amongst  the 
papers  of  the  mortgagee  for  the  mortgage  from  Nathan 
Fields  the  elder,  said  to  have  been  on  the  lands  at  the 
time  of  the  sheriff's  sale  to  McCrea,  and  produced  a 
certified  copy  of  the  memorial  thereof. 

It  was  objected  by  counsel  for  the  plaintiffs  (1)  that 
no  sufficient  search  for  the  original  mortgage  had  been 
proved  ;  (2)  that  even  if  proper  or  sufficient  search  was 
shewn,  so  as  to  entitle  the  defendant  to  give  secondary 
evidence  of  the  mortgage,  it  appeared  that  the  mortgage 
money  was  payable  in  February,  1812,  and  that  the 
sale  by  the  sheriff  was  in  1824  ;  that  therefore  the  pre- 
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1872.  sumption  ought  to  be  that  the  mortgage  was  paid  off  at 
the  time  of  sale,  as  no  proof  was  given  of  its  then  being 
unpaid,  save  the  fact  of  its  remaining  undischarged  in 
the  registry  office  ;  (3)  that  the  absence  of  the  mortgage 
from  among  the  papers  of  the  mortgagee  raised  a  pre- 
sumption that  it  had  been  paid  off  and  handed  back  to 
the  mortgagor  ;  (4)  that  the  defendant  could  not  now 
insist  upon  the  invalidity  of  the  sheriff's  sale,  inasmuch 
as  the  question  of  the  validity  of  that  sale  had  been 
raised  and  determined  in  favor  of  the  plaintiff  Wightman, 
in  the  case  of  Fields  v.  Wightman  (a) ;  (5)  that  even  if 
the  question  was  open,  and  secondary  evidence  of  the 
mortgage  was  admissible,  the  copy  of  the  memorial 
produced  shewed  the  mortgage  to  be  for  a  term  of 
ninety-nine  years,  and  not  a  conveyance  of  the  fee 
simple. 


Statement. 


With  reference  to  the  fourth  objection,  counsel  for 
the  plaintiff  asked  to  be  allowed  to  amend  the  bill 
by  setting  up  the  res  judicata,  and  the  Chancellor 
allowed  the  amendment  to  be  made,  though  expres- 
sing his  opinion  to  be  against  the  plaintiffs'  con- 
tention as  to  the  effect  of  the  judgment  in  Fields  v. 
Wightman, 

Counsel  for  the  defendant  objected  (1)  that  the  Court 
had  no  jurisdiction,  inasmuch  as  it  appeared  that  the 
defendant  claimed  by  an  adverse  legal  title  and  was  in 
possession,  and  that  the  extent  of  the  cutting  and 
removal  of  timber  was  not  shewn  to  be  very  great ; 
(2)  that  the  sale  by  the  sheriff  to  McCrea  was  invalid 
by  reason  of  the  existence  of  the  mortgage. 

Mr.  G.  Moss,  for  the  plaintiffs. 

Mr.  W.  Douglas,  for  the  defendant. 


(a)  17  U.  C.  C.  P.  15. 
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The  following  cases  were  referred  to  by  counsel :  1872. 
Doe  dem.  Jarvis  v.  Cumminq  (a),  Doe  dem.  Cameron 

,v   v  Wightman 

v.  Robinson  (5),  Lundy  v.  Maloney  (c),  Thompson  v. 
Hall  (d),  Asher  v.  WhitlocJc  (e). 


Fields. 


Spragge,  C. — The  point  first  for  decision  is  that  raised 
by  Mr.  Douglas  at  the  opening  of  the  plaintiffs'  case, 
viz. :  whether  the  Court  will  grant  an  injunction  to 
restrain  such  a  cutting  of  timber  as  is  charged  in  the  bill 
and  proved  in  evidence.  It  may  be  conceded  that  in 
England  an  injunction  would  not  be  granted  in  such  a 
case,,  but  that  it  would  be  necessary  to  make  out  a  case 
of  spoil,  trespass,  and  injury,  to  an  extent,  and  of  a 
character  which  is  not  charged  or  proved  in  this  case. 
The  Earl  of  Talbot  v.  Hope  Scott  (f)  is  a  leading 
authority  upon  this  point,  and  the  cases  cited  by  Lord 
Hatherley, no  doubt,  fully  bear  out  his  Lordship's  position. 
Butthe  Canada  Chancery  Amendment  Act(#),passed  since 
the  case  of  Attorney  General  v.  McLaughlin  (A),  contains  judgment, 
this  provision  :  "The  said  Court  may  grant  an  injunction 
to  stay  waste  in  a  proper  case,  notwithstanding  that  the 
party  in  possession  claims  by  an  adverse  legal  title." 
This  Court  is  thus  left  to  exercise  its  discretion  in  each 
case,  as  it  arises,  as  to  whether  it  is  a  proper  case  for 
granting  an  injunction;  and  the  Court  would  probably 
interfere  more  readily  in  favor  of,  than  against  a  party 
in  possession. 

In  this  case  I  incline  to  think  that  possession  of  the 
land  in  question  was  actually  delivered  to  the  defendant 
by  the  sheriff  in  1866,  and  that  what  has  been  done  by 
the  plaintiff  Paterson  since,  has  been  of  the  character 
rather  of  a  disturbance  of  the  defendant's  possession,  than 
of  a  change  of  possession,  transferring  it  from  the  defend- 

(a)  4  U.  C.  Q.  B.  390.  (5)  7  U.  C.  .  Q.  B.  335. 

( c)  11  C.  P.  U.  C.  143.  (d)  31  U.  C.  Q.  B.  367. 

(*)  L.  R,  1  Q.  B.  1.  (/)  4  K,  &  J.  96. 

(g)  20  Vic.  ch.  56.  (h)  1  Gr.  34. 
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1872.  ant  to  the  plaintiff.  The  possession  obtained  by  the 
defendant  in  1866  was,  however,  obtained,  as  appears  by 
the  evidence,  by  a  collusive  recovery  in  ejectment,  to 
which  the  defendant  and  his  brother-in-law  Cornelius, 
the  defendant  in  ejectment,  were  parties  ;  Cornelius  not 
having  been  in  fact  in  possession  of  the  land  in  question 
at  the  time  the  action  of  ejectment  was  brought.  There 
is  no  reason  why  the  Court  should  regard  in  favor  of  the 
defendant  a  possession  so  obtained,  the  previous  posses- 
sion having  for  a  number  of  years  been  in  Paterson  and 
those  under  whom  he  claims.  As  to  the  cutting  of  the 
timber  I  think  it  has  been  such  as  to  warrant  the  inter- 
ference of  the  Court  in  favor  of  the  rightful  owner. 


Then,  as  to  the  question  of  title,  which  is  raised 
between  the  parties.  Without  saying  that  there  may 
not  be  cases  in  which  it  would  be  proper  to  put  a  plain- 
tiff to  prove  his  legal  title  in  a  court  of  law^  I  am  not  of 
judgment,  opinion  that  this  is  such  a  case.  The  same  title,  and 
virtually  between  the  same  parties,  has  already  in  the 
case  of  Fields  v.  Livingston  (a)  been  adjudicated  upon 
by  a  court  of  law,  and  decided  in  favor  of  the  title  under 
which  the  plaintiffs  in  this  case  claim. 

Mr.  Charles  Moss,  for  the  plaintiffs,  contends  now  that 
the  judgment  in  that  case  is  conclusive  ;  that  the  question 
of  title  is  res  judicata  to  the  same  extent  that  it  would 
be  if  the  question  had  been  decided  in  an  action  of 
ejectment  or  trespass.  There  may  not  be  any  very 
good  reason,  apart  from  authority,  why  such  judgment 
should  not  be  conclusive  as  to  the  right  to  possession  at 
the  time  to  which  it  relates  :  but  the  weight  of  authority 
appears  to  be  the  other  way ;  and  Thompson  v.  Hall  (5), 
the  latest  case  in  our  courts,  goes  no  further  than  this, 
that  a  judgment  in  ejectment  is  evidence  in  favor  of  the 
party  in  whose  favor  it  is  given.    Whether  it  could  be 


(a)  17  U,  C.  C.  P.  15. 


(b)  31  U.  C.  Q.  B.  367 
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pleaded  by  way  of  estoppel  now  that  the  form  of  the  1872. 
action   is   changed,  and   the    parties    are   real  not 
nominal  parties  has  not,  I  believe,  been  determined. 

The  question  of  title  raised  in  this  case  differs  from 
the  question  raised  in  Fields  v.  Livingston  in  this,  that 
the  title  of  the  defendant  as  a  purchaser  at  sheriff's  sale 
under  fi.  fa.  was  in  that  case  upheld  ;  while  in  this  case 
a  fact  appears,  which  did  not  appear  in  that  case,  viz. : 
that  the  execution  debtor  was  a  mortgagor,  and  it  is  con- 
tended that  it  was  his  equity  of  redemption  that  was  sold, 
and  the  sale  having  been  in  1824  that  nothing  passed  to 
the  purchaser  by  such  sale.  The  evidence  that  it  was 
the  estate  of  a  mortgagor  that  was  sold  is  the  production 
by  the  Registrar  of  the  County,  of  a  memorial  of  a  mort- 
gage dated  14th  February,  1808,  and  purporting  to  be 
made  by  Nathan  Fields,  the  father  and  devisor  of  the 
plaintiff,  to  Thomas  McOrea  and  Matthew  JDolsen,  to 
secure  payment  of  the  sum  of  £178  8s.  2d;  the  mort-  Judgment, 
gage  being  of  the  whole  lot,  200  acres,  of  which  the  50 
acres  in  question  is  a  portion.  The  mortgage  is  made 
to  the  mortgagees,  their  executors,  administrators,  and 
assigns,  and  is  for  the  term  of  ninety-nine  years.  The 
mortgage  being  for  a  term  of  years  differs  it  from  the 
case  of  a  mortgage  in  fee,  and  fi.  fa.  against  the  lands 
of  the  mortgagor.  In  that  case  there  is  nothing  in  the 
execution  debtor  but  an  equitable  estate,  and  so  nothing 
that  was  saleable  under  legal  process,  until  the  passing 
of  the  statute  making  equities  of  redemption  saleable  at 
common  law.  But  when  the  mortgage  is  for  a  term  of 
years  there  is  a  legal  estate,  the  reversion,  which  was 
always  saleable  by  legal  process.  That  was  the  point  in 
Chisholm  v.  Sheldon  (a)  in  this  Court,  which  Was  carried 
to  the  Court  of  Appeal  (b).  The  term  in  that  case  was  for 
one  thousand  years  ;  and  it  was  held  on  appeal  that  the 
reversion  was  saleable  by  legal  process,  and  carried  with 


(a)  2  Gr.  178. 


(b)  3  Gr.  655. 
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1872.  it  the  right  to  redeem  the  term.  It  results  from  that 
decision  that  a  mortgagor  for  years,  whose  reversion  has 
been  sold  by  the  sheriff,  has  nothing  in  him,  what  estate 
he  had  having  passed  to  the  purchaser. 

The  sheriff's  sale  in  this  case  was  in  December,  1824, 
and  the  sheriff's  deed  to  the  purchaser  William  McQrea 
was  made  in  December,  1830,  the  execution  debtor 
having  died  in  the  meantime,  and  in  Fields  v.  Livingston 
that  was  held  good.  The  plaintiffs  trace  title  from 
William  McCrea.  At  the  time  of  the  sheriff's  sale 
Nathan  Fields,  the  mortgagor,  was  in  possession,  occu 
pying  a  house  with  about  thirty  acres  of  cleared  land  on 
the  front  or  northerly  part  of  the  lot.  This  occupation 
was  continued  until  his  death,  and  the  like  occupation 
was  continued  by  his  widow  (her  son,  the  present  plain- 
tiff being  with  her)  until  1848  or  1849,  when  they  were 
put  out  of  possession  by  McCrea.  It  would  appear  by 
the  evidence  given  in  Fields  v.  Livingston  that  there 
had  been  a  much  earlier  eviction,  viz.,  about  1825, 
but  possession  was  probably  resumed.  From  1848  or 
1849  up  to  1866,  at  any  rate,  the  possession  was  in 
McCrea  and  those  claiming  under  him,  with  the  exception 
of  a  portion  of  the  southerly  part  of  the  lot  comprising 
the  fifty  acres  in  question,  which  I  will  notice  presently. 

As  between  the  plaintiffs  and  the  defendant  in  this 
suit  there  seems  to  me  to  be  no  serious  question  of  docu- 
mentary title.  There  is  no  evidence  whether  the  mort- 
gage debt  has  been  paid  or  not ,  and  it  seems  to  me  quite 
immaterial.  At  the  worst  the  plaintiffs  have  to  pay  it. 
Since  the  sheriff's  sale  Fields,  the  mortgagor,  and  those 
claiming  under  him  are  mere  strangers,  and,  assuming 
the  mortgage  debt  not  paid,  and  still  payable,  the  case  is 
that  of  the  owner  of  land  subject  to  a  mortgage  coming 
to  this  Court  to  enjoin  a  stranger  from  committing  depre- 
dations upon  it. 


Judgment. 


The  possession  of  the  fifty  acres  in  question  appears 
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to  have  been  for  some  years  in  strangers,  from  about  1872. 
1841  for  some  eleven  or  more  years,  not  exceeding  four- 
teen,  under  a  mistake  as  to  boundaries,  when  ihe  then 

'  Fields. 

owner  of  the  whole  lot  took  possession,  and  retained  it 
at  a,ny  rate  to  1866. 

It  was  contended  for  the  plaintiffs  that  the  existence  of 
a  mortgage  by  Nathan  Fields,  the  father,  was  not 
proved.  The  mortgage  itself  was  not  produced,  and  the 
evidence  of  search  so  as  to  let  in  secondary  evidence  was 
not  perfect.  If  there  was  no  mortgage  the  question  as 
to  a  sale  of  the  equity  of  redemption  would  not  arise.  If 
there  had  been  a  mortgage  in  fee  it  would  be  very 
material.  I  have  assumed,  to  put  the  defendants  case 
as  high  as  possible,  that  a  mortgage  in  the  terms 
described  in  the  memorial  was  proved,  but  without 
deciding  that  there  was  such  proof  given,  as  to  let  in 
secondary  evidence. 

Judgment. 

I  have  not  thought  it  necessary  to  determine  the 
question  whether  or  not  the  plaintiffs  acquired  title  by 
possession. 

The  plaintiffs  are  entitled  to  a  decree  continuing  and 
making  perpetual  the  injunction  granted  and  for  an 
account,  and  the  defendant  must  pays  the  costs. 
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Mitchell  v.  Weir. 


The  statute  22  Victoria,  chapter  73,  (Consol.  Stat.  U.  C.)  does  not 
authorize  a  married  woman,  who  has  any  child  or  children,  to  de- 
vise or  bequeath  her  property  otherwise  than  to  or  among  such 
child  or  children  :  any  disposition  of  her  property  in  favor  either  of 
her  husband  or  other  parties  is  void,  and  as  to  the  portion  attempted 
to  be  so  disposed  of,  there  is  an  intestacy. 

Motion  for  decree  declaring  the  rights  of  parties 
under  the  will  of  one  Elizabeth  Mitchell,  deceased. 

Mr.  Moss,  Q.  C.,  for  the  plaintiff. 

Mr.  E.  Blake,  Q.  C,  for  the  infant  defendant. 

Mr.  Lash,  for  the  residuary  legatees,  contended  that 
the  property  of  the  testratrix  here  being  entirely  per- 
sonalty, the  question  is,  had  Mrs.  Mitchell  power  to  make 
the  will,  leaving  part  of  the  property  away  from  her  child. 
At  Common  Law,  the  husband  might  empower  the  wife 
to  make  a  will  of  personalty,  because  the  personalty 
belonged  to  him,  and  he  could  waive  his  right  to  dispose 
of  it :  Scammel  v.  Wilkinson  (a),  Roper,  H.  TP.  (b). 
The  husband  consented  to  this  will,  and  at  Common 
Law  it  would  be  valid  ;  and  special  consent  is  not  neces- 
sary, as  it  may  be  implied  from  circumstances  :  Brooke  v. 
Turner  (c).  Independently  of  any  statute  a  married 
woman  could  dispose  of  her  separate  estate  by  will : 
Fitty place  v.  Georges  (d),  recognized  in  Rich  Y.Gockell  (e), 
Wag  staff  v.  Smith  (f),  Sturgis  v.  Corp  (g),  Taylor  v. 
Meads  (h).  The  property  here  was  either  Mrs.  Mitch- 
ell's separate  estate,  or  belonged  to  her  husband  by  the 
marriage  ;  if  her  separate  estate,  then  she  had  power  to 
bequeath  it,  if  her  husband's,  then  his  consent  makes  the 
will  good.    Section  one  of  chapter  seventy-three,  Con- 


fa)  2  East.  552. 
{d)  1  Ves.  Jr.  46. 
(g)  13  Ves.  190. 


(b)  Vol.  1,  170.  (c 
(e)  9  Ves,  369.  (. 
(h)  11  Jurist,  N,  S.  167. 


(c)  2  Mod.  170. 
(/)  9  Ves.  520. 
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solidated  Statutes,  U.  C,  makes  it  her  separate  estate.  1872. 
and  section  sixteen  should  not  be  construed  as  limiting 

the  wife's  power,  but  must  be  taken  to  be  cumulative,  w^ir 
and  if  so  taken,  then  the  will  is  good. 

From  Kramer  v.  Glass  (a),  it  would  seem  that  under 
this  statute,  both  husband  and  wife  had  an  interest  in  the 
wife's  estate  ;  if  so,  this  will  would  still  be  good  as  the 
husband  consents  to  it. 


Lett  v.  Commercial  Bank,  (b)  seems  to  recognize  the 
wife's  jus  disponendi,  and  the  judgment  of  A.  Wilson, 
J.,  in  Wright  v.  Garden  (c),  shews  that  the  statute  makes 
a  difference  between  real  and  personal  estate. 

The  Royal  Canadian  Bank  v.  Mitchell  (d),  appears 
to  be  rather  against  the  right  of  disposition  by  the  wife, 
but  that  case  related  to  real  estate  only,  and  there  is 
good  reason  for  the  distinction  taken  by  A.  Wilson,  J., 
between  realty  and  personalty. 

Leys  v.  McPherson  (e),  gives  the  act  the  effect  of  a 
marriage  settlement,  and  if  a  marriage  settlement  con- 
tained the  words  of  the  first  section,  it  would  clearly 
make  the  property  separate  estate,  and  so  carry  with  it 
the  jus  disponendi. 

The  act  was  passed  for  the  benefit  of  the  wife,  and  to 
enlarge  her  common  law  rights,  and  should  be  liberally 
construed  to  carry  out  that  purpose ;  McCargar  v. 
McKinnon  (/). 

Strong,  V.C. — This  bill  is  filed  to  obtain  a  declaration 
as  to  the  validity  of  certain  bequests  contained  in  the  will 
of  Elizabeth  Mitchell,  who  died  on  the  9th  day  of  June, 


(a)  10  U.  C.  C.  P.  475. 
(c)  28  U.  C.  Q.  B.  609. 
(e)  17  U.  C.  C.  P.  266. 

72 — VOL.  XIX.  GR. 


(b)  24  U.  C.  Q.  B.  552. 
(d)  14  Grant  412. 
(f)  15  Grant  361. 
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1872,  1870,  having  been  married  in  the  year  1869.  The  bill 
'rTTTT'  is  filed  by  the  husband  and  executor  of  the  testratix, 

Mitchell  > 

^7eir  who  left  surviving  her  one  child,  the  infant  defendant, 
Mary  Georgina  Mitchell.  The  testatrix  who  was  en- 
titled to  considerable  personal  estate  under  the  will  of 
her  father,  devised  and  bequeathed  all  her  estate,  real 
and  personal,  to  her  husband,  the  plaintiff,  (who  alone 
has  proved  the  will),  and  certain  other  trustees  and 
executors,  who  have  all  renounced,  upon  trust  to  convert 
the  same  forthwith,  and  out  of  the  proceeds  after  paying 
in  the  first  place  a  legacy  of  $10,000  to  her  child,  the 
infant  defendant ;  she  gave  $10,000  to  her  husband,  the 
plaintiff,  and  certain  other  legacies  to  persons  named, 
and  then  the  ultimate  residue  to  be  divided  amongst  the 
defendants,  her  brothers  and  sisters.  The  will  does  not 
upon  its  face  purport  to  have  been  authorized  by  the 
testatrix's  husband,  nor  is  there  any  evidence  that  it  was 
so  authorized,  although  the  plaintiff  has  proved  it  in  the 
Surrogate  Court. 

judgment.  It  has  been  argued  before  me  on  behalf  of  the  infant 
defendant,  that  this  will,  so  far  as  it  gives  legacies  to 
persons  other  than  this  infant  daughter  of  the  testatrix, 
is  void,  inasmuch  as  the  testatrix  had  no  power  to  be- 
queath personalty,  otherwise  than  in  the  manner  pre- 
scribed by  section  16  of  Consol.  Stats,  of  U.  C.  22  Vict., 
ch.  73,  which  authorizes  a  married  woman  to  make  a 
will  leaving  her  property  to  her  child  or  children,  and 
in  default  of  issue  to  her  husband,  or  as  she  may  see 
fit,  as  if  she  was  sole  and  unmarried.  I  think  the  con- 
struction of  this  clause  leaves  no  room  for  doubt  that  the 
right  to  devise  or  bequeath  to  the  husband  or  otherwise, 
only  arose  in  default  of  issue  ;  "  failing  such  issue,"  as 
the  words  are.  Any  other  construction  would  com- 
pletely silence  these  words  just  quoted.  This  being  so 
it  could  not  be  contended  that  separate  property  under 
this  act  in  the  face  of  the  direct  enactment  contained  in 
the  clause  referred  to,  could  as  at  common  law,  be  at  the 
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free  disposal  of  a  married  woman  by  a  will  executed  1872. 
with  the  assent  of  her  husband  ;  and.  although  the  con-  ""^J^ 
trary  was  very  properly  and  ably  argued  by  Mr.  Lash  ^r 
for  the  residuary  legatees,  I  think  it  equally  clear  that 
a  married  woman  in  respect  of  separate  property  under 
this  Act,  has  no  authority  to  deal  with  her  personalty 
by  will,  as  she  may  with  personalty  so  settled  as  to  be 
her  separate  estate  in  equity.  The  property  of  the  wife 
under  this  Act  is  altogether  the  creature  of  the  statute  ; 
and  the  married  woman's  power  of  disposition  in  respect 
of  this  parliamentary  property  must  be  ascertained  from 
the  statute  itself,  and  the  common  law  can  in  no  way 
apply,  except  where  the  statute  is  silent.  Further, 
there  is  no  analogy  between  the  power  of  disposi- 
tion of  a  woman  under  this  statute  and  a  married 
woman  having  separate  estate  in  equity,  with  no  fetter 
on  her  power  of  alienation,  for  here,  as  I  construe  sec- 
tion 16,  there  is  an  express  restriction  of  the  power  of 
bequeathing,  and  if  a  like  limitation  were  contained  in  judgment. 
a  declaration  of  trust  to  the  separate  use  of  a  feme 
covert,  it  would  have  a  like  effect. 

I  find  no  cases  decided  bearing  on  this  point,  which  I 
confess,  although  a  case  of  the  first  impression,  seems  to 
me  so  clear  as  to  require  no  authority.  The  cases  on 
the  other  clauses  of  the  Act  have  not  much  bearing  on 
this  question.  The  principle  to  be  followed  in  constru- 
ing the  statute  is,  however,  very  clearly  put  by 
high  authority  in  the  case  of  Kramer  v.  Glass  (a), 
where  Draper,  C.  J.,  says  : — "Every  provision  for  these 
purposes  is  a  departure  from  the  common  law,  and  so 
far  as  it  is  necessary  to  give  these  provisions  full  effect 
we  must  hold  the  common  law  is  superseded  by  them. 
But  it  is  against  principle  and  authority  to  infringe  any 
further  than  is  necessary  for  obtaining  the  full  measure 
of  relief  and  benefit  the  Act  was  intended  to  give." 

I  am  of  opinion,  therefore,  that  the  will,  in  so  far  as 


(a)  10  C,  P.  U.  C.  475. 
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1872.  it  dealt  with  the  residue  left,  after  deducting  the 
^   v-/  $10,000  bequeathed  to  the  infant  defendant,  is  abso- 

Mitchell  7  .      x  7 

wv-r  lutely  void,  and  that  this  residue  therefore  falls  to  be 
distributed  under  the  provisions  of  section  17,  which 
provides  that  it  shall  be  divided  betweeen  the  husband  and 
child,  in  the  proportion  of  one-third  to  the  husband  and 
two-thirds  to  the*  child. 

.It  is  however  argued  that  the  husband  has  dissentitled 
himself  to  insist  on  his  rights  under  section  17,  by 
reason  of  his  having  proved  the  will. 

I  am  also  against  this  contention  in  support  of  which 
Ex  parte  Fane  (b)  was  cited.  I  do  not  regard  that  case 
as  an  authority  for  the  proposition  of  the  residuary 
legatees.  There  the  husband  taking  probate  was  held 
to  have  placed  himself  in  the  same  position  as  if  he  had 
authorized  the  will  a  prio?i,  in  which  case  the  will  would 
judgment. have  been  geod  ;  but  in  the  present  case  no  assent  of 
the  husband  could  have  authorized  this  will.  So  far  as 
it  relates  to  the  bequests  of  residue,  it  was  a  disposition 
which  the  married  woman  was  positively  forbidden  to 
make  by  Act  of  Parliament,  and  being  a  nullity  from  the 
beginning,  is  not  susceptible  of  confirmation.  Therefore 
Ex  'parte  Fane  does  not  apply,  and  there  is  no  pretence 
for  saying,  and  it  is  not  argued,  that  the  husband  was 
bound  to  elect,  or  that  he  has  by  conduct  given  the 
legatees  any  equity  against  him. 

I  must  therefore  declare  the  will  void  as  to  all  dis- 
positions contained  in  it,  ultra  the  legacy  to  the  infant, 
and  that  the  residue  is  to  be  distributed  as  on  an 
intestacy. 

The  point  is  a  new  one,  and  I  think  I  may  give  the 
costs  of  all  parties  out  of  the  estate. 


05)  16  Sim,  406. 
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1872. 

Willis  v.  Willis.  1 — -y— 

Judgment  against  executors — Heirs. 

The  opinion  acted  upon  by  Vice  Chancellor  Mow  at,  in  Lovell  v.  Gibson, 
19  Grant,  280,  (having  reference  to  27  Victoria,  chapter  15,)  that 
for  the  purpose  of  an  execution  against  lands,  heirs  are  now  prima 
facie  bound  by  a  judgment  against  the  executor,  was  followed  by 
Strong,  V.  C,  with  an  intimation  that,  but  for  that  case,  he  (V.  C. 
Strong)  would  not  have  arrived  at  the  same  conclusion. 

Appeal  from  the  Master  at  Goderich. 
Mr.  Moss,  Q.  C,  for  the  appeal. 

Mr.  S.  Blake,  Q.  C,  contra. 

Strong,  V.  G. — This  was  an  appeal  from  the  report 
of  the  Master  at  Goderich,  finding  that  the  appellants 
Jane  Holland  and  Mary  Ross  had  not  proved  any  claim 
against  the  estate  of  Castor  Willis  under  the  decree  in  .]U(ig.men 
this  cause.  It  appears  that  William  McGonnell  made 
his  will,  and  appointed  George  McGonnell  and  Castor 
Willis  his  executors,  and  devised  to  them  upon  trust  for 
the  payment  of  debts  and  legacies  a  large  quantity  of 
land.  The  executors  accepted  the  trust,  and  proceeded 
to  carry  it  into  execution.  After  having  made  large 
sales  of  the  lands,  both  the  executors  died  intestate. 
John  Robert  McGonnell  then  obtained  letters  of  adminis- 
tration to  the  estate  of  George  McGonnell,  and  John 
Willis  obtained  administration  to  the  estate  of  Castor 
Willis.  Then  a  bill  was  filed  by  Mrs.  Holland  and  Mrs. 
Ross,  the  present  appellants,  as  daughters  and  legatees 
of  the  late  William  McGonnell,  against  John  Robert 
McGonnell  and  John  Willis,  the  administrators  of 
the  executors,  seeking  to  make  the  estates  of  the  ex- 
ecutors liable  for  breaches  of  trust  in  respect  of  their 
dealings  with  the  lands  devised  to  be  sold.  By  the 
decree  made  in  the  cause  of  Holland  v.  McGonnell  it 
was  declared  that  the  estate  of  William  McGonnell  was 


574  CHANCERY  REPORTS. 

the  primary  fund  for  the  payment  of  his  debts  and 
legacies,  and  it  directed  that  the  accounts  of  the  estate 
of  William  McGonnell  should  be  taken,  and  it  further 
directed  an  account  of  the  dealings  of  the  executors  in 
their  capacity  of  trustees  with  the  lands  devised  to  them 
upon  trust  by  William  McConnell.  I  may  say,  in 
passing,  that  this  decree  seems  to  have  been  made  per 
in  curiam,  as  a  personal  representative  was  not  a  party 
to  the  suit. 

Under  this  decree  the  Master  took  the  accounts 
directed,  and  found  that  the  personal  and  real  estate  of 
William  McConnell  was  exhausted,  and  that  the  respec- 
tive estates  of  George  McConnell  and  Castor  Willis  the 
executors  were  liable  to  the  plaintiffs  in  the  sum  of 
$5,794.80.  Subsequently  separate  administration  de- 
crees were  procured  by  creditors  or  next  of  kin  of  the 
estates  of  both  Castor  Willis  and  George  McConnell,  and 
Judgment,  in  the  suit  of  Willis  v.  Willis,  the  decree  in  which  was  for 
the  administration  of  the  estate  of  Castor  Willis,  and  to 
which  his  personal  representative  was  originally  the  only 
party,  the  heirs-at-law  having  been  added  in  the  Master's 
office,  the  appellants  sought,  pursuant  to  an  order  made  in 
Chambers  permitting  them  so  to  do,  to  prove  their  claim 
by  putting  in  the  decree  on  further  directions  in  the  suit 
of  Holland  v.  McConnell,  the  Master's  report,  and  an 
affidavit  negativing  payment.  This  they  contended  was 
sufficient  prima  facie  evidence  of  their  equitable  debt 
due  by  the  estate  of  Castor  Willis  even  against  the  heirs- 
at-law,  although  the  latter  were  not  parties  to  the  suit 
of  Holland  v.  McConnell  in  which  that  demand  was 
established.  The  heirs-at-law  on  the  other  hand  contend 
that  they  are  not  in  any  way  bound  by  the  proceedings 
in  Holland  v.  McConnell ;  that  the  report  and  decree  on 
further  directions  in  that  suit  does  not  constitute  res 
judicata  as  to  them,  and  that  the  appellants  are  bound 
to  make  out  their  claim  against  them  de  novo  without 
deriving  any  aid  in  doing  so  from  these  proceedings. 


1872. 

Willis 
v. 
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The  Master  who  has  stated  his  opinion  in  a  clear  and  1872. 
able  judgment,  which  I  have  found  of  considerable  v-^iiT 
assistance,  rejected  the  evidence,  and  found  against  the  wJj.g 
claim  of  the  appellants,  and  they  now  appeal  from  that 
finding. 


Were  it  not  for  the  authority  which  I  will  hereafter 
refer  to,  I  should  be  of  the  same  opinion  as  the  Master. 
Notwithstanding  the  case  of  Gardiner  v.  Gardiner  (a) 
had,  long  before  the  establishment  of  this  Court,  deter- 
mined that  lands,  although  not  assets  in  the  hands  of  the 
administrator  or  executor,  could  yet  be  sold  in  the  hands 
of  the  heir,  under  a  judgment  to  which  he  was  not  a 
party,  this  Court  had  never  acted  on  analogy  to  that 
decision  so  far  as  to  hold  the  heir  bound  here  by  the 
result  of  an  account  taken  against  the  executor  in  an 
administration  suit  to  which  he  was  not  a  party.  It  had 
declined  to  do  so,  even  to  the  extent  of  holding  the  account 
taken  against  the  personal  representative  to  he  prima  facie  Judgment, 
evidence  against  the  heir.  This,  which  is  the  law  in 
England  (6),  is  established  also  to  be  the  law  here  by  the 
case  of  Norris  v.  Bell  (c)  where  it  appears  from  an  extract 
from  the  Registrar's  book,  with  which  I  have  been  fur- 
nished, that  his  Lordship,  the  present  Chancellor,  made 
the  following  order:  "  Ordered,  that  the  accounts  be  taken 
anew  if  the  said  guardian  should  think  that  the  same 
will  be  for  the  interests  of  the  said  children,  but  not 
otherwise  ;"  thus  clearly  recognizing  the  right  of  the 
heir  to  have  the  whole  case  proved  against  him  over 
again.  Some  doubt  which  was  cast  on  the  case  of 
Gar diner  v.  Gardiner  by  the  decision  of  the  Judicial 
Committee  of  the  Privy  Council  in  the  case  of  Bullen  v. 
Ay  Beckett  (d),  an  appeal  from  New  South  Wales,  led  to 
the  passing  of  the  Act  27  Victoria,  chapter  15,  by  the 


(a)  2  U.  C.  Q.  B.  Rep.  (0.  S.)  p.  520. 

(6)  Wilson  v.  Leonard,  3  Beav.3  73. 

(c)  9  Grant  23.  (d)  9  Jurist  N.  S.  973 
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1872.  first  section  of  which  it  was  enacted  that  u  under  the 
^^Jj?^  Imperial  Statute  (a)  the  title  and  interest  of  a  testator 
Willis  or  intestate  in  real  estate  in  Upper  Canada,  might 
be  and  hereafter  may  be  seized  and  sold  under  a 
judgment,  and  execution  recovered  by  a  creditor  of 
the  testator  or  intestate  against  his  executor  or  ad- 
ministrator in  the  same  manner  and  under  the  same 
process  that  the  same  could  be  sold  under  a  judgment 
and  execution  against  the  deceased  if  living."  If  the 
question  was  res  Integra  I  should  have  held  that  the 
former  practice  of  this  Court  was  in  no  way  affected  by 
this  Act  of  Parliament.  I  should  have  said  that  as  this 
Court  had  previous  to  the  Act,  though  recognizing  the 
case  of  Gardiner  v.  Gardiner  as  laying  down  a  binding 
rule  of  law,  nevertheless  held  the  heir  not  bound  here  by 
proceedings  against  the  executor,  it  would  still  continue 
to  follow  the  same  course,  although  the  same  rule  at 
law  which  previously  had  depended  on  an  authoritative 
Judgment,  judicial  decision,  had  received  a  Parliamentary  sanction. 

In  other  words  I  should  have  thought  the  first  section  of 
the  statute  as  in  the  nature  of  a  declaratory  Act 
establishing  the  rule  of  Gardiner  v.  Gardiner  as  the 
correct  interpretation  of  the  Imperial  Act,  5  Geo.,  2  cap. 
7.  And  there  being  nothing  in  the  enactment  applying 
to  proceedings  in  equity,  I  should  have  thought  a  decree 
against  the  personal  representative  inadmissible  against 
the  heir.  I  am,  however,  precluded  from  giving  effect 
to  such  a  view  by  the  judgment  of  Vice  Chancellor 
Mowat,  in  the  case  of  Lovell  v.  Gibson  (6),  decided 
in  the  present  year,  the  proof  sheets  of  which  have 
been  handed  to  me.  There  this  very  point  arose 
for  adjudication,  and  the  Vice  Chancellor  thus  stated 
his  opinion  :  "  Having  reference  to  27  Victoria,  chapter 
15,  it  must  now  be  held,  I  think,  that  for  the  purpose  of 
an  execution  against  lands,  heirs  are  prima  facie  bound 
by  a  judgment  against  the  executor  or  administrator  of 
their  ancestor  in  the  same  way  as  the  next  of  kin  are 


[o)  5  Geo.  II.  cap,  {b)  19  Grant,  1280. 
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bound.  After  such  a  judgment  I  think  that  the  heirs  1872. 
are  not  entitled  as  of  course  to  have  the  issues  tried  over  y^y^ 

Willis 

again,  but  I  think  it  is  open  to  them  to  shew  not  only  wjUg 
fraud  and  collusion,  but  that  the  judgment  and  decree 
though  proper  against  the  executor  or  administrator  was 
in  respect  of  a  matter  for  which  the  heirs  were  not 
liable."  Although  the  learned  Vice  Chancellor  here 
speaks  of  the  heir  being  bound  by  a  judgment  against 
the  executor,  the  case  with  which  he  was  dealing  was 
one  in  which  a  demand,,  in  an  administration  suit  in  this 
Court,  had  been  established  against  the  executor,  which 
his  Honour  held  lo  be  binding  upon  the  heir. 

I  am  bound  by  that  case,  and  I  must  follow  it ; 
although,  with  great  respect  for  the  opinion  of  the  learned 
Judge,  I  must  say  that  I  should  not  have  arrived  at  the 
same  conclusion. 

Since  writing  the  above  I  have  been  referred  to  the  judgment, 
case  of  Harvey  v.  Wilde  (a),which  is  decidedly  in  favour 
of  this  appeal. 

The  appeal  must  be  allowed  with  costs. 


(a)  L.  R.  14  Eq.  438. 
73 — VOL.  XIX.  OR. 
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Dalglish  v.  McCarthy. 

Conveyance. 

A  conveyance  made  between  a  debtor  and  a  third  party  bona  fide,  and 
for  valuable  consideration,  when  the  property  was  intended  to  pass 
and  the  consideration  money  paid,  held  valid  under  13  Eliz.,  cb. 
5,  notwithstanding  that  the  intent  of  the  parties  to  the  transaction 
was  to  defeat  a  creditor  who  had  obtained  judgment. 

Held,  also,  that  a  bona  fide  purchaser  from  a  grantee  who  had  given 
no  consideration,  and  who  had  taken  a  conveyance  fraudulent 
against  creditors  under  Stat.  13  Eliz.,  was  valid  notwithstanding 
such  bona  fide  purchaser  had  notice  of  the  former  fraud,  and  pur- 
chased the  property  with  a  view  of  carrying  out  the  intent  to 
defeat  creditors.    [Spbaggb,  C,  dissenting.] 

The  bill  in  this  suit  was  filed  prior  to  the  passing  of 
the  Act  35  Vic.,  (Ont.)  ch.  11,  and  consequently  came 
.  under  the  exception  contained  in  clause  2  of  that  Act. 
The  plaintiff,  by  the  bill,  sought  to  set  aside  three  con- 
tatement.  yeyances — ^st.  Conveyance  from  defendant  McCarthy 
to  defendant  Bratton,  bearing  date  the  29th  October, 
1870.  2nd.  Conveyance  from  defendant  Bratton  to 
defendant  John  Cook,  bearing  date  the  29th  October, 
1870.  3rd.  Conveyance  from  John  Cook  to  Gfeorge 
Cook,  made  subsequent  to  the  filing  of  the  bill) — as  frau- 
dulent and  void,  as  being  made  with  intent  to  defeat  the 
plaintiff  and  other  creditors  of  the  defendant  McCarthy 
in  recovering  their  debts. 

The  suit  came  on  for  hearing  at  the  Spring  Sittings 
of  1872,  at  Owen  Sound,  before  his  Honour  Vice 
Chancellor  Strong. 

Mr.  W.  Barrett,  for  the  plaintiff. 

Mr.  Kennedy  for  defendants  McCarthy  and  Bratton. 


Mr.  McFayden  for  defendants  Cook. 
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The  following   cases  were  cited  for  the  plaintiff :  1872, 
Moffat  v.  Smith  (a),  Insolvency  Act  of  1869.    For  the 
defendants,  Wood  v.  Dixie  (b),  Totten  v.  Douglas  (e),  McCJrthv 
Moreivood  v.  South  Yorkshire  Railway  Company  (d), 
George  v.  Millbanks  (e),  Smith's  Equity  Cases,  pp.  20 
and  21. 


His  Honour  found,  on  the  evidence,  that  the  deed,  from 
McCarthy  to  Bratton  was  made  without  consideration,  and 
was  fraudulent  and  void :  that  the  deed  from  Bratton  to 
Cook  was  made  with  intent  to  defeat  creditors,  but  that 
the  sale  was  bond  fide,  and  intended  to  pass  the  pro- 
perty, and  that  full  consideration  actually  passed,  and 
that  it  was  really  a  sale,  though  made  with  intent  to 
defeat  creditors.  His  Honour  intimated  at  the  hear- 
ing that  the  deed,  Cook  to  Cook,  was  also  fraudulent  and 
void,  and  without  consideration  :  that  in  his  own  judg- 
ment the  authorities  were  in  favor  of  upholding  the  deed 
from  Bratton  to  Cook,  but  that  as  his  Lordship  the 
Chancellor,  in  Wood  v.  Irwin  (f),  and  his  Honour 
Vice  Chancellor  Mowat,  in  Carradice  v.  Currie,  had 
taken  a  different  view  of  the  authorities,  he  felt  bound  to 
concur  in  their  judgments,  and  granted  a  decree  in 
favor  of  the  plaintiff. 

The  suit  came  on  for  rehearing  at  the  instance  of  the 
defendants  Cook. 


Mr.  Bain,  for  the  plaintiff. 


Mr,  Blake,  Q.C.,  and  Mr.  Kennedy,  for  defendants. 

As  to  the  Court,  on  rehearing,  considering  the  evi- 
dence, the  following  cases  were  cited  by  Mr.  Blake  : 


(a)  28  U.  C.  Q.  B,  686, 
(c)  18  Gr.  341. 
(e)  9Ves.  901, 


(6)  7  Q.  B.  892. 
(d)  3H.  &  N.  798, 
(/)  16  Gr,  p;  398, 
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1872.   Northwood  v.  Keating  (a),  Orton  v.  McLeod  (6),  Monro 
v.  Watson  (c). 


Dalglish 
v. 

McCarthy 


Judgment. 


On  the  question  of  the  construction  of  the  Statute  of 
Elizabeth  the  following  cases  were  cited :  Wood  v.  Irwin 
(d),Carradice  v.  Qurrie(e),  Attorney  General  v.  Harmer 
(/),  Alton  v.  Harrison  (g),  Qottwalls  v.  Mulholland  (h). 

Spragge,  C. — My  learned  brothers  hold  the  law  upon 
the  Statute  13  Elizabeth  differently  from  what  it  was 
held  by  me  in  Smith  v.  Moffatt  (i),  and  in  Wood  v. 
Irwin  (j ),  and  by  the  late  Vice  Chancellor  Mowat  in 
the  Merchants'  Bank  v.  Clark  (k),  not,  as  I  understand, 
that  they  would  be  prepared  to  put  a  different  construc- 
tion upon  the  Statute  of  Elizabeth  if  the  question  were 
res  integra  ;  but,  as  they  read  the  English  authorities, 
that  a  different  construction  has  been  put  upon  the  statute 
by  the  English  Courts. 

They  are  of  opinion  that  in  this  case  the  conveyance 
from  Bratton  to  John  Cook  was  a  real  transaction,  not 
merely  colorable  ;  and  that  it  was  for  valuable  conside- 
ration, and  that  although  it  may  have  been  with  notice 
that  the  conveyance  from  McCarthy  to  Bratton  was  in 
order  to  defeat  creditors,  and  although  it  may  have 
been  in  aid  of  that  design,  it  is  not  under  the  English 
authorities,  and  under  Totten  v.  Douglas  (1),  decided  in 
our  Court  of  Appeal,  impeachable  under  the  Statute. 
The  late  learned  Vice  Chancellor  gave  his  reasons  at 
large  in  the  Merchants1  Bank  v.  Clark,  for  coming 
to  a  different  conclusion  upon  the  effect  of  the  English 
cases  ;  and  I  had  previously  given  mine  in  Smith  v. 


(a)  18Gr.  643. 
(c)  6  Gr.  385. 
(e)  ante  108. 

(g)  L.  R.  4  Chy.  App.  622. 
(t)  28  U.  C.  486. 
(*)  18  Gr.  341. 


(b)  17  Gr.  84. 

(<f)  16  Gr.  398. 

(/)  16  Gr.  533. 

(A)  3  U.  C.  E.  &  A.  194. 

(j)  16  Gr.  398. 

(0  18Gr.594. 
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Moffatt  and  Wood  v.  Irwin.  In  Totten  v.  Douglas  1872. 
the  judgment  was  delivered  by  Mr.  Justice  Qwynne. 
His  own  opinion  undoubtedly  was,  that  where  the  trans-  McC^thy 
action  was  real,  the  Statute  does  not  apply ;  but  there 
were  other  grounds  in  that  case  for  holding  the  statute 
not  to  apply.  The  property  sought  to  be  affected  had 
passed  into  the  hands  of  one  Nesbitt,  a  purchaser  from 
a  Dr.  Qooh  without  notice;  Dr.  Cook  himself  having 
purchased  from  the  debtor  :  and  further,  Dr.  Cook 
himself  having  been  a  creditor  of  the  debtor,  from  whom 
he  purchased ;  and  the  case  in  that  aspect  being  one  of 
a  debtor  preferring  his  creditor. 

In  the  two  cases  in  which  I  gave  judgment,  I  gave  the 
question  every  consideration ;  and  though  my  learned 
brothers  may  probably  be  right  in  their  reading  of  the 
English  authorities,  I  am  unable  to  come  to  the  same 
conclusion.  To  give  the  grounds  of  my  opinion  would 
be  only  to  reiterate  the  reasons  given  by  me  in  those  judgment, 
cases,  fortified  by  the  reasoning  of  the  late  Vice  Chan- 
cellor in  the  Merchants'  Bank  v.  Clark. 


It  would  be  unprofitable  to  enter  into  a  critical  exami- 
nation of  the  facts  of  this  case,  inasmuch  as  whether  I 
agree  or  disagree  with  my  brother  Strong  as  to  the  facts, 
the  result  will  be  the  same. 

Strong,  V.  C. — I  have  read  the  judgment  of  my 
brother  Blake,  and  I  concur  in  the  statement  of  the  law 
which  he  there  gives.  1  had  always,  until  a  short  time 
before  the  hearing  of  this  cause,  acted  on  this  view  of  the 
authorities,  and  had  made  several  decrees  in  accordance 
with  it.  The  cases  of  Wood  v.  Irwin  (a),  and  the 
Merchants7  Bank  v.  Clark  (b),  having,  however,  shewn 
that  a  majority  of  the  members  of  the  Court  entertained 
a  different  opinion,  I  thought  it  my  duty  in  the  present 


(a)  16  Gr.  398. 


(6)  17  Gr.  594. 
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case  to  follow  them,  rather  than  to  set  up  my  own  opinion, 
which  I,  at  the  hearing,  expressed  to  be  as  I  have  now 
stated  it,  of  the  result  of  the  decisions  both  in  England 
and  in  our  own  Courts  of  Common  Law  and  Appeal. 

I  am  now,  however,  bound  to  act  on  my  own  judg- 
ment, which  compels  me  to  say  that  I  think  this  decree 
should  be  reversed  as  being  against  the  weight  of 
authority. 

Whilst  I  say  this  I  cannot  forbear  from  adding  that  the 
true  construction  of  the  Statute  13  Elizabeth,  chapter  5, 
has  always  appeared  to  me  to  be  that  which  Lord  Mans- 
field attributed  to  it  in  the  case  of  Worseley  v.  Bemattos 
(a),  where  he  says  :  "  If  a  man  knowing  that  a  creditor 
has  obtained  judgment  against  his  debtor,  buys  the 
debtor's  goods  for  a  full  price  to  enable  him  to  defeat 
the  creditor's  execution,  it  is  fraudulent." 

Judgment. 

This  effect  being  now  ascribed  to  the  Act,  by  the 
Declaratory  Statute  35  Victoria,  chapter  11,  which  has 
brought  the  law  back  to  the  state  in  which  it  was  in  the 
time  of  Lord  Mansfield,  such  questions  as  the  present 
will  seldom  arise  in  the  future. 

It  is  not  material,  in  the  view  which  I  take,  to  dis- 
cuss the  questions  arising  on  the  evidence  which  were 
fully  argued  on  the  rehearing.  I  may  say,  however, 
that  I  proceeded,  as  regards  the  facts,  on  the  ground 
that  the  first  transaction,  that  between  McCarthy  and 
Bratton,  was  fraudulent,  and  without  consideration,  as 
was  also  that  between  John  Cook  and  George  Cook. 
The  intermediate  sale,  that  between  McCarthy  or  Brat- 
ton and  John  Cook,  was  clearly  proved  to  have  been  for 
value,  though  I  thought  it  equally  clear  that  it  was  the 
design  of  the  parties,  by  means  of  it,  to  defeat  the 


(a)  1  Burr,  467. 
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present   plaintiff.     This,  however,   according  to  the  1872. 
authorities  by  which  this  case  must,  in  my  opinion,  be 
adjudged,  and  which  are  stated  by  my  brother  Blake, 
does  not  invalidate  the  conveyance. 


Dalglish 
v. 

McCarthy. 


Upon  the  question  of  costs  I  have  had  some  doubts, 
but  on  the  whole  I  think  the  sounder  rule  is  that 
which  is  stated  in  the  judgment  of  the  Vice  Chancellor, 
and  which  was  indeed  acted  upon  in  this  Court  in  a 
stronger  case  than  the  present,  that  of  the  Great 
Western  Raihvay  Company  v.  Warner  (a).  There 
the  plaintiffs  having  filed  their  bill,  and  obtained  a 
decree  on  the  authority  of  a  case  in  the  Exchequer 
Chamber,  the  decree  was  reversed,  and  the  bill  dis- 
missed with  costs ;  upon  the  decree  of  the  Exchequer 
Chamber  being  afterwards  reversed  in  the  House  of 
Lords,  although  no  report  of  the  reversal  had  been 
received  in  this  country  when  the  decree  was  made. 

Judgment. 

I  think  the  decree  Should  be  reversed,  and  the  bill 
dismissed  with  costs. 


Blake,  V.  C. — The  Vice  Chancellor  before  whom  the 
witnesses  were  examined  and  the  cause  was  heard,  finds 
the  transaction  between  McCarthy,  Bratton,  and  John 
Cook,  to  be  one  in  which  it  was  intended  that  the  pro- 
perty in  question  should  pass — and  that  there  was  an 
actual  sale  and  an  actual  satisfaction  of  the  purchase 
money  which  was  the  full  value  of  the  interest  of 
McCarthy  in  the  premises.  After  a  perusal  of  the  evi- 
dence, I  concur  in  this  finding ;  and,  doing  so,  in  the 
view  I  take  of  the  case,  it  is  not  necessary  to  consider 
the  first  transaction  between  McCarthy  and  Bratton,  or 
the  subsequent  one  between  John  and  George  Cook. 

My  own  view  on  the  statute  under  which  this  trans- 


(a)  Ante  p.  506. 
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1872.  action  is  impeached,  is,  that  although  there  may  be  an 
"^2^  actual  sale  with  the  intent  to  pass  the  property  in  ques- 

MccJrthy  ^on'  an(^  a  satisfacti°n  °$  tne  purchase  money  agreed 
to  be  paid  therefor,  yet,  notwithstanding  this,  if  there 
be  the  intention,  in  the  parties  to  the  transaction  im- 
peached, of  defeating,  hindering,  or  delaying,  the  cre- 
ditors of  the  grantor,  it  is  fraudulent  and  liable  to  be 
impeached  under  this  statute.  I  should  have  preferred 
coming  to  the  conclusion  that  the  authorities  warranted 
this  reading  of  the  Act ;  but  it  is  not  now  a  question  of 
what  may  be  the  view  of  an  individual  member  of  this 
Court,  upon  the  construction  of  the  statute  itself,  but 
rather  what  construction  has  been  placed  upon  it  by  the 
decisions  which  conclude  us — for,  whether  in  the  judg- 
ment of  a  Judge,  these  cases  may  be  right  or  wrong, 
still  we  are  bound  to  follow  them  (a). 

In  such  a  case  as  the  present,  there  is  no  principle 
Judgment,  peculiar  to  this  Court  which  can  be  invoked  in  aid  of  the 
plaintiff  in  attacking  the  transaction  objected  to  by  the 
bill.  The  claim  of  the  plaintiff  is  the  assertion  of  a 
Common  Law  right  confirmed  by  the  statute ;  and,  in 
discussing  this  right,  the  decisions  at  Common  Law  are 
entitled  to  the  same  consideration  as  those  in  Equity ; 
and  are  equally  binding  upon  us.  In  Totten  v.  Doug- 
las (b),  Mr.  Justice  Grwynne,  who  delivered  the  judgment 
of  the  Court  of  Error  and  Appeal,  thus  remarks  upon 
this  subject : — "  It  has  been  often  said  that  the  statute 
of  13  Elizabeth,  chapter  five,  is  but  declaratory  of  the 
Common  Law,  and  that  no  deed  can  be  avoided  under  the 
statute,  which  could  not  equally  have  been  avoided  under 
the  Common  Law  without  the  statute;  when,  then,  a  credi- 
or  wishes  to  avoid  a  deed  as  fraudulent  against  him,  it  is  to 
the  principles  of  the  Common  Law  that  he  appeals ;  and 
although  a  Court  of  Equity  has  concurrent  jurisdiction 
with  the  Courts  of  Common  Law,  to  set  aside  such  a 


(a)  Merry  v.  Nickalls,  L.  R.  7  Ch.  Ap.  750.         {b)  18  Grant  at  345. 
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deed,  still  the  principles  of  decision  in  both  Courts  must  1872. 
be  the  same.    The  common  law  being  the  rule  of  decision,  "^"^  J 

to  '  Dalglish 

the  deed  cannot  be  avoided  in  a  Court  of  Equity,  or  dealt  „  v> 

*      f '  McCarthy. 

with  there  upon  any  other  principle  than  that  upon 
which  it  would  be  avoided  in  the  Court  of  Common  Law 
— namely,  the  principles  governing  fraud  in  the  eye  of 
the  common  law  and  of  the  statute;  all  rules  and  doctrines 
which  are  peculiar  creatures  of  the  Court  of  Equity, 
in  the  admidistration  of  purely  equitable  principles, 
must,  of  necessity,  be  excluded,  and  can  have  no  place 
whatever  in  an  inquiry  whether  or  not  a  deed  is  void,  as 
fraudulent,  upon  the  principles  of  the  common  law,  or 
in  the  eye  of  a  statute  declaratory  of  the  common  law.'' 
I  refer  at  length  to  this  passage,  as  it  furnishes  the 
ground  upon  which  I  conclude,  we  are  not  at  liberty  to 
attach  any  less  weight  to  the  decisions  at  common  law 
upon  the  statute,  than  to  those  in  equity. 

It  is  said  on  the  finding  of  the  Vice  Chancellor  judgment, 
upon  the  facts,  that  the  cause  is  disposed  of  by  the  oft 
cited  case  of  Wood  v.  Dixie.  For  the  reasons  I  have 
given,  this  is  an  authority  that  would  be  binding  upon  a 
court  of  co-ordinate  jurisdiction,  and  one  we  would  be 
bound  to  follow,  unless  it  must  be  considered  as  over- 
ruled, or  so  far  weakened  by  counter  authorities  as  to 
justify  a  Court  in  following  these  latter,  rather  than  the 
authority  to  which  I  am  referring,  There  appears  then 
to  be  two  matters  to  be  determined  :  First,  the  effect  of 
Wood  v.  Dixie;  and,  Second,  is  the  law  as  there  laid  down 
to  be  taken  as  our  rule.  The  head  note  to  that  case  is,  "a 
sale  of  property  for  good  consideration,  is  not,  either  at 
common  law  or  under  statute  13  Elizabeth,  chapter  five, 
fraudulent  and  void,  merely  because  it  is  made  with  the  in- 
tention to  defeat  the  expected  execution  of  a  judgment 
creditor."  I  think  this  is  a  correct  result  of  the  judgment. 

The  Chief  Justice  says,  44  The  jury  were  given  to  un- 
derstand that,  although  the  conveyance  was  made  bona 
74 — VOL.  XIX.  G.  R. 
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1872.  fide,  and  with  a  full  intention  that  the  property  should 
be  parted  with,  it  would  yet  be  fraudulent  if  made  with 
intent  to  defeat  the  execution.  Such  a  motive  does  not 
defeat  the  assignment.  We  are  clearly  safe  in  going  so 
far  as  to  say  that  a  mere  intent,  to  defeat  a  particular 
creditor,  does  not  constitute  a  fraud." 

Williams,  Justice,  concludes  with,  "  I  think  Mr. 
Humphrey  has  not  overstated  the  law,  when  he  said  it 
had  been  long  settled  that  the  mere  intention  to  defeat  an 
execution  creditor,  did  not,  in  itself,  constitute  a  fraud." 

Coleridge,  Justice,  finds  fault  with  the  Judge's  charge 
to  the  jury,  because  he  "  told  them  that  assumiug  the 
fact  of  payment,  and  the  reality  of  the  transaction,  still 
if  the  intent  was  to  defeat  the  execution  creditor,  the 
transaction  was  void  and  he  also  adds,  that  I  think 
was  going  too  far."  This  case,  Darvill  v.  Terry  (a),  and 
judgment.  Halev.  The  Saloon  Omnibus  Company  (b),  are  cited  by  the 
text  writers  on  the  subject,  as  the  authorities  that  lay 
down  the  law  as  accepted  in  England  ;  and  this  is  done 
notwithstanding  Bolt  v.  Smith,  (c)  and  other  cases  re- 
ferred to  as  apparently  in  conflict  with  them.  I  quote 
from  the  following — Goote  on  Mortgages,  3rd  edition,  page 
241 — "  But  otherwise  independently  of  the  Bankrupt 
and  Insolvent  Acts,  an  assignment  for  the  benefit  of  all 
the  creditors,  or  of  a  particular  creditor  is  valid,  and,  a 
security  given  to  a  particular  creditor,  is  valid  though 
executed  with  the  intent  to  defeat  the  execution  of 
another  creditor"  :  Sugdens,  V.  &  P.,  14th  edition, 
page  706,  note  J.,  "  A  sale  for  good  consideration  is 
not  void  ;  though  it  was  made  for  the  purpose  of 
defeating  an  execution  creditor  or  judgment  creditor." 

Smith's  Leading  Oases,  page  19,  6th  edition,  "  It  is 
broadly  laid  down  in  Wood  v.  Dixie,  that  a  sale  of  pro- 


fa)  6  H.  &  N.  807. 


(b)  £  Drew  492. 


(c)  21  Beav.  511. 
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pert j  for  good  consideration,  is  not,  either  at  common  1872. 
law,  or  under  the  statute  void,  merely  because  it  is  made 
with  intent  to  defeat  the  expected  execution  of  a  judg- 
ment creditor." 


Addison  on  Contracts,  pages  150  and  151,  6th  edition. 
"  The  mere  intention  to  defeat  an  execution  creditor, 
does  not,  in  itself,  constitute  a  fraud  ;  the  question  is, 
whether  there  was  a  bona  fide  intention  on  the  part 
of  both  parties  to  buy  or  sell  in  reality,  or  whether 
the  transaction  was  only  colourable,  and  it  was 
secretly  intended  that  the  grantor  should  preserve  his 
dominion  over  the  property,  using  the,  bill  of  sale  as  a 
mere  pretext  to  keep  off  an  execution.  What  is  meant 
by  a  bill  of  sale  being  fraudulent,  is,  that  the  parties 
never  intended  it  to  have  operation  as  a  real  instrument 
according  to  its  apparent  character  and  effect." 

May  on  Fraudulent  Alienations,  page  83.  "  But  it  judgment, 
has  long  been  settled  beyond  dispute,  that  a  sale  of  pro- 
perty for  good  consideration,  is  not  either  by  the  common 
law,  or  by  the  statute  of  Elizabeth,  fraudulent  against 
creditors,  merely  because  it  was  made  with  the  intention 
of  defeating  a  particular  creditor  ;  up  to  the  day  of  the 
delivery  of  the  writ  of  execution,  the  debtor  may  sell 
his  property,  provided  it  is  not  a  mere  trick,  or  the  con- 
sideration a  sham.  This  was  expressly  decided  in  the 
case  of  V/ood  v.  Dixie,  where  the  point  was,  whether, 
where  a  debtor  executes  a  bill  of  sale  by  way  of  convey- 
ance of  - his  goods  as  a  security  for  money  lent,  if  the 
object  be  to  defeat  an  expected  execution,  the  bill  of 
sale  is  void.  Coltman,  J.,  told  the  jury  that  if  the  in- 
tention of  the  transaction  was  to  defeat  the  execution 
creditor,  the  conveyance  was  void  as  against  him  ;  and 
the  Court  of  Queen's  Bench  held  that  direction  wrong. 
The  principle,  however,  is  much  older  than  that  case, 
and  much  more  extensive.  There  the  consideration  was 
money  lent  at  the  time ;  but  it  applies  equally  when  the 
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consideration  is  an  antecendent  debt,  for  there  is  no  rule 
of  law  which  prevents  a  man  from  preferring  one  bona  fide 
creditor  to  another  ;  and  a  debt  due,  is  a  good  and  valu- 
able consideration  ;  and  it  seems  clear  that  the  doctrine 
on  this  point,  is  the  same  in  equity  as  at  law,  and  a  deed 
executed  honestly  for  the  purpose  of  giving  a  security 
to  the  creditor,  and  not  being  a  contrivance  resorted 
to  for  the  benefit  of  the  debtor  himself,  will  be  valid." 

Kerr  on  Frauds,  page  155.  a  The  fact  that  an  assign- 
ment may  have  been  expressly  made  with  the  intent  to 
defeat  the  claims  of  a  particular  creditor,  is  of  no  con- 
sequence either  at  common  law  or  under  the  statute  of 
Elizabeth,  if  the  consideration  be  adequate." 

We  are,  therefore,  I  maintain,  forced  to  the  conclu- 
sion that  the  case  of  Wood  v.  Dixie,  lays  down  the 
rule  that  an  instrument  cannot  be  impeached  under  the 
judgment,  statute  in  question,  if  it  is  otherwise  unimpeachable, 
simply  because  the  parties  intended  to  defeat,  thereby, 
the  execution  of  a  judgment  creditor. 

The  rule  in  equity,  does  not  seem  to  differ  from  that 
laid  down  by  the  Courts  of  Common  Law.  In  the  case 
of  Alton  v.  Harrison  (a),  Sir  6r.  M.  Griffard  says,  in  his 
judgment,  "  If  the  deed  is  bona  fide — that  is,  if  it  is  not 
a  mere  cloak  for  retaining  a  benefit  to  the  grantor — 
it  is  a  good  deed  under  the  statute  of  Elizabeth." 

There  is  no  case  expressly  overruling  the  authorities, 
to  Avhich  I  have  referred,  and  which  I  submit,  correctly 
express  the  views  held  now  by  the  Courts  in  England, 
although  there  are  some  authorities  which  it  is  difficult 
to  reconcile  with  them ;  and,  as  the  question  has  not 
been  disposed  of  by  any  higher  tribunal  in  England, 
than  the  Courts  which  I  have  mentioned,  and  it  has 


1872. 

Dalglisb. 
v. 

McCarthy. 


{a)  L.  R.  4  Ch.  Ap.  622. 
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Judgment. 


been  brought  before  the  Court  of  Error  and  Appeal  1872. 
in  this  country,  we  have  further  to  consider  which 
class  of  cases  has  been  here  followed.  It  is  not 
necessary  to  refer  at  length  to  the  English  decisions, 
as  they  are  all  collected  and  commented  upon  in  the 
authorities  in  this  country,  from  which  I  am  about 
to  quote.  It  would  not  be  necessary  to  cite  so  largely 
from  the  decisions  in  our  Court  of  Error  and  Appeal, 
were  it  not  for  the  cases  of  Wood  v.  Imvin  (a),  and 
The  Merchants'  Bank  v.  Clark  (b)  which  question  the 
effect  of  these  authorities. 

In  Qraivford  v.  Meldrum  (c)  it  was  held  that  the 
consideration  was  inadequate,  and  therefore  the  Court 
relieved  the  plaintiff. 

In  Gottwalls  v.  Mulholland  (d),  at  page  200,  there 
occurs  the  following  passage,  which  apparently  sustains 
the  position  of  the  defendants;  "as  the  law  stands,  the 
charge  would  more  clearly  have  expressed  our  v'ews  if 
it  had  been  to  the  effect,  that  although  the  sale  may  have 
been  bona  fide  with  the  intention  to  pass  the  property  ; 
yet,  if  made  with  intent  by  vendor  and  purchaser  to  de- 
feat and  delay  creditors,  it  would  be  void  against  the 
defendants  ;  but  if  made  as  the  facts  in  this  case  shew, 
to  dispose  of  the  proceeds  ratably  among  all  his  credi- 
tors, it  is  valid."  But  it  is  to  be  observed  in  answer  to 
this  case  as  an  authority  for  the  plaintiff  :  Firstly,  that 
the  statement  of  the  law  thus  laid  down,  was  not  neces- 
sary to  the  disposition  of  the  question  in  that  suit. 
Secondly,  that  this  expression  of  opinion,  was  in 
respect  of  the  rights  of  the  parties  under  Consolidated 
Statutes  U.  C,  chapter  26,  and  not  under  the  statute 
of  Elizabeth.  Thirdly,  that  when  the  same  Judge, 
the  Chief  Justice  of  the  Court  of  Error  and  Appeal, 
came  to  deal  with  the  proper  construction  of  this  latter 

(a)  16  Gr.  398.  {b)  18  Gr.  594. 

(c)  3  Gr.  E.  &  A.  101.  (d)  3  U.  C.  E.  &  A.  194. 
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1872.  statute,  as  he  does  in  Smith  v.  Moffatt  (a) ;  he  says,  "  I 
have  again  and  again  considered  the  case  of  Wood  v. 
Dixie,  and  in  the  first  instance,  because  Ihad,  very  shortly, 
before  I  had  an  opportunity  of  seeing  it,  laid  down  the  law 
to  a  jury,  to  the  same  effect  as  Mr.  Justice  Coltman  had 
done  in  that  case.  I  think  that  case  is  a  sound  exposi- 
tion of  the  law.  It  has  been  often  discussed,  but  never 
overruled."  Mr.  Justice  Adam  Wilson  and  Mr.  Justice 
Morrison,  concurred  in  the  judgment  of  the  Chief  Justice 
of  the  Court.  The  Chief  Justice  of  the  Common 
Pleas,  adhered  to  his  judgment  in  the  Court  below ;  and 
Chancellor  VanKoughnet  agreed  with  the  judgment  in 
the  Court  below.  Mr.  Justice  G-wynne  in  his  judgment, 
referring  to  Wood  v.  Dixie,  says,  "  we  must  be  governed 
by  that  case,  the  principle  of  which  is  now,  I  think  I 
may  say,  universally  adopted  by  all  the  Courts  of  Law 
and  Equity  in  England."  He  then  proceeds  to  deal 
with  the  authorities  which,  it  was  argued  were  wholly 
judgment,  at  variance  with  that  case,  in  these  words,  "  as  to  those 
prior  to  it,  I  shall  not  refer  to  them,  further  than  to 
say,  that  such  of  them  as  may  be  either  manifestly  or 
apparently  at  variance  with  it,  must  now  be  treated  as 
overruled  by  it,  but  as  to  those  contemporaneous  with, 
or  subsequent  to  the  case,  I  do  not  think  they  are  open 
to  the  imputation."  After  reviewing  these  decisions, 
the  learned  Judge  concludes  his  judgment  as  follows  : 
"  Upon  a  review  then  of  all  the  cases,  it  appears  to  me 
that  the  principle  of  Wood  v.  Dixie,  is  recognized  as 
undoubted  law  at  the  present  day,  in  all  the  Courts 
both  of  Law  and  Equity.''  There  can  be  no  doubt  then 
of  the  view  of  Mr.  Justice  Grwynne  upon  the  point  in 
question.  •  Mr.  Mowat,  in  Merchants'  Bank  v.  Clark, 
says,  "  it  is  distinctly  and  unequivocally  opposed  to  what 
had  been  laid  down  in  Grottivalls  v.  Mulholland."  I 
admit  that  the  case  of  Smith  v.  Moffatt,  is  not  a  satis- 
factory authority,  and  that  from  it,  there  would  be  a 


(a)  28  U.  C.  Q.  B.  486. 
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difficulty  in  determining  the  true  view  of  the  Court,  1872. 
although  I  should  be  inclined  to  the  opinion,  looking  at 
the  Judge's  charge  as  set  out  in  the  Appeal  book,  and 
after  a  careful  perusual  of  the  judgments  given  by  the 
various  members  of  the  Court,  that  the  majority  disap- 
proved of  the  ruling  of  Mr.  Justice  Coltman  in  Wood  v. 
Dixie,  and  approved  of  the  reversal  of  it  by  the  full  Court. 
I  think  it  well,  however,  to  refer  to  it  at  the  length  I 
have,  because  the  same  Judge  whose  views  were  so  well 
known  through  his  judgment  in  that  case,  a  couple  of  years 
afterwards  delivered  the  judgment  of  the  same  Court 
upon  the  same  question,-  in  which  all,  but  one  member, 
agreed,  and  there  we  find,  not  only  that  Wood  v.  Dixie 
is  followed,  but  that  it  was  the  intention  of  the  Court  to 
recognize  and  follow  it  in  Smith  v.  Moffatt.  At  page  349 
of  the  report,  we  read:  "In  the  view  which  I  take,  it 
is  a  matter  of  no  importance  what  was  the  motive  or 
consideration  for  the  father  making  the  assignment  to 
the  son,  for  it  is  upon  the  assumption  that  there  was  no  judgment, 
consideration  which  could  have  supported  it,  standing 
alone  and  consistently  with  Cook's  belief,  that  it  had 
been  executed  in  June  with  an  intent  fraudulent  as 
against  creditors,  that  I  hold,  in  accordance  with  the 
principles  laid  down  in  Moreivood  v.  The  South  York- 
shire Railway  Company,  and  with  the  other  cases  quo- 
ted above ;  and  with  Wood  v.  Dixie,  and  all  the  cases 
of  that  class,  down  to  Alton  v.  Harrison,  the  subse- 
quent transaction  between  Alexander  and  James  Doug- 
lass on  the  one  part,  and  Cook  on  the  other,  to  be 
unassailable  under  the  13  Elizabeth,  although  as  I  have 
said,  it  may  be  assailable  under  the  provisions  of  the 
Insolvent  Act."  Again,  at  page  351:  UI  cannot  see 
wherein  this  case  differs  from  Wood  v.  Dixie,  and  that 
class  of  cases  which  holds  that  a  security  given  for  an 
actual  advance  made,  or  partly  for  an  advance  made, 
and  partly  to  prefer  a  creditor  for  an  old  debt,  where 
there  is  no  secret  trust  in  favor  of  the  grantor  is  unassail- 
able under  the  statute  of  13  Elizabeth."  And,  at  page 
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1872.  352 :  "  Nor  do  I  see  how  we  can  deprive  Cook  of  the 
benefit  which  he  has  obtained  without  overruling  the 
authority  of  Wood  v.  Dixie,  so  recently  confirmed  in 
this  Court,  in  Smith  v.  Moffatt,  and  in  the  Court  of 
Appeal  in  Chancery,  in  England,  in  Alton  v.  Harrison, 
wherein  it  was  held  as  settled  beyond  doubt,  as  this 
Court  had  also  held,  that  the  bona  fides  referred  to  in 
the  statute,  means  an  execution  of  the  instrument 
for  the  actual  purpose  of  passing  the  estate  honestly  to 
'  the  vendee  or  mortgagee,  claiming  under  it  ;  and  not  as 
a  mere  cloak  for  retaining  a  benefit  to  the  grantor." 

The  case  of  Totten  v.  Douglas  was  not  decided  when 
the  Chancellor  disposed  of  Wood  v.  Irwin ;  and  it  is 
not  referred  to  in  Merchants'  Bank  v.  Clark.  As  in  the 
present  case,  it  has  been  established  there  was  an  actual 
sale  to  John  Cook,  and  a  conveyance  executed  for  the 
purpose  of  actually  passing  the  property,  and  not  as  a 
Judgment,  mere  cloak  for  the  purpose  of  retaining  a  benefit  for  the 
grantor,  I  must  hold  that  the  transaction  is  not  within  the 
statute,  under  which  it  is  sought  to  be  impeached,  though 
the  parties  to  it  may  have  been  aware  of  the  claim  of 
the  plaintiff,  and  desired  to  prevent  his  execution  attach- 
ing upon  the  premises,  the  subject  of  the  agreement. 
This  construction  of  the  statute,  opens  the  door  to  such 
obvious  frauds,  that  we  cannot  but  see  with  much  satis- 
faction, the  passing  of  the  Act  35  Victoria,  chapter  11, 
which  I  humbly  submit,  lays  down  that  which  should 
always  have  been  declared  to  be  the  true  construction 
of  the  act,  and  which,  in  the  future,  will  prevent  much 
of  the  dishonesty  that  might  otherwise  be  practised  upon 
creditors.  v 

I  think  the  appeal  of  the  defendants  should  be  allowed; 
and  that  the  bill  should  be  dismissed  with  costs.  I  say 
with  costs,  advisedly,  for  if  they  were  disallowed,  the 
costs  to  be  borne  by  the  Cooks  and  Bratton,  who,  I  find, 
were  justified  under  the  rule  of  law,  as  it  then  stood  in 
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what  they  did,  would  amount  to  such  a  sum  as  that  it  1873. 
would  have  been  better  for  them  in  the  first  instance  to  '  v-""' 

Dalglish 

have  paid  the  plaintiff's  claim,  rather  than  have  defen-  „  „v- 

r        ,        r  ...  .  McCarthy. 

ded  the  suit.  I  cannot  think  this  a  just  termination  of 
the  litigatian  ;  and  I  desire  in  every  case,  so  far  as  pos- 
sible, to  follow  the  more  modern  rule  of  the  Court  as 
laid  down  in  Bartlett  v.  Wood  (a),  where  Lord  West- 
bury  says  :  "  I  have  had  occasion  to  observe  upon  the 
general  rule,  and  it  is  one  from  which  most  undoubtedly, 
so  far  as  lam  concerned,  I  shall  seldom  depart — namely, 
that  in  contentious  cases,  the  costs  of  the  litigation 
must  be  considered  as  following  the  result  of  it." 


The  Edinburgh  Life  Assurance  Company  v.  Allen. 

Pleading — Practice — A  dministration . 

Where  a  bill  is  filed  against  the  estate  of  an  intestate,  alleging  that 
letters  of  administration  have  been  granted  to  the  defendant  of  the 
estate  of  the  deceased  ;  such  allegation  is  sufficiently  established  by 
shewing,  that  at  the  hearing  of  the  case,  the  defendant  has  obtained 
letters  of  administration  ;  although  the  grant  thereof  may  have  been 
made  subsequently  to  the  filing  of  the  bill  and  the  putting  in  of  the 
answer  ;  and  although  the  defendant  has  taken  the  objection  by  way 
of  defence  in  answer. 

The  plaintiffs,  The  Edinburgh  Life  Assurance  Co. 
and  John  W.  Gamble,  in  September,  1871,  filed  their  bill 
against  the  defendant  to  have  an  account  taken  of  the 
dealings  of  the  plaintiff  Gamble  under  a  certain  trust 
deed  dated  in  the  year  1855,  made  by  one  James  Allen 
(who  died  in  1869)  to  the  plaintiff  Gamble,  and  to  have 
the  trusts  of  the  deed  carried  into  effect  under  the  di- 
rection of  the  Court.  The  bill  alleged  that  the  defend- 
ant, who  was  the  daughter  of  James  Allen,  had  taken 
out  letters  of  administration  to  the  estate  of  her  father, 
and  was  administratrix  to  his  estate. 


(a)  9  W.  E.  317, 
75 — VOL.  XIX.  GR. 
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1873.       The  defendant  by  her  answer  set  up  that  she  was  not 
administratrix  as  alleged  in  the  bill,  but  had  only  taken 
Life  ass.  Co.  out  limited  letters  of  administration  to  her  father's  estate 

T. 

Alien.  ag  regards  the  subject  matter  of  the  suit  as  one  of  the 
next  of  kin,  and  that  she  did  not  represent  any  other  or 
further  interest,  and  that  consequently  the  suit  was 
defective,  as  the  estate  of  her  father  was  not  fully 
represented. 

Subsequently,  and  in  November,  1872,  she  obtained 
further  letters  of  administration  constituting  her  admin- 
istratrix of  the  whole  estate  of  her  father. 


The  plaintiffs  then  set  the  cause  down  to  be  heard  by 
way  of  motion  for  decree. 

Mr.  Moss,  Q.  C,  and  Mr,  Kennedy,  for  the  plaintiffs. 

Mr.  Hodgins,  for  the  defendant. 

judgment.  Blake,  V.  C. — In  this  cause  I  gave  judgment  at  the 
hearing  upon  all  the  points  raised  by  the  counsel  for  the 
defendant,  except  the  one,  whether  the  suit  was  properly 
constituted.  The  litigation  affects  the  personal  estate 
of  the  late  James  Allen.  Limited  letters  of  adminis- 
tration issued  to  one  of  his  daughters,  the  defendant 
Victoria  Allen,  but  these  letters  were  not  of  a  scope 
wide  enough  to  cause  her  sufficiently  to  represent  the 
estate  of  her  deceased  father  for  the  purposes  of  this 
litigation.  The  father  died  in  November,  1869,  intes- 
tate. Limited  letters  of  administration  issued  to  Vic- 
toria Allen  in  January,  1871,  the  present  bill  was  filed 
in  September,  1871,  and  general  letters  of  administra- 
tion issued  to  Victoria  Allen  in  November,  1872.  It  is 
admitted  that  the  allegation  in  the  bill  as  to  the  letters 
issuing  to  Victoria  Allen  is  sufficient ;  but  it  is  contended 
that  this  statement  is  untrue ;  that  as  a  fact  at  the  time 
of  the  filing  of  the  bill  the  only  letters  granted  were 
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limited  to  matters  other  than  those  involved  in  this  suit ;  1873. 
that  the  general  letters  did  not  issue  until  after  bill  filed :  v-"^ 

°  7  Edinburg 

that  these  did  not  relate  back  to  the  period  of  the  filing^  asb.< 


of  the  bill,  and  therefore  the  suit  was  defective,  and  the  Allen 
bill  should  be  dismissed.  The  plaintiff's,  on  the  other 
hand,  while  admitting  the  insufficiency  of  the  limited 
letters  for  the  purposes  of  this  suit,  contended  that  it 
was  not  necessary  that  general  letters  of  administration 
should  issue  until  the  hearing  of  the  cause,  and  that  when 
produced  they  related  back  to  the  death  of  the  intestate, 
and  gave  the  plaintiffs  the  right  of  suit.  At  the  close  of 
the  argument  I  expressed  my  opinion  that  the  letters  had 
this  retrospective  effect,  and  that  the  suit  was  so  consti- 
tuted as  to  entitle  the  plaintiff's  to  the  decree  they  asked ; 
but  in  deference  to  the  argument  of  counsel  for  the 
defence,  I  reserved  my  judgment  to  look  into  the 
practice.  Further  consideration,  and  an  examination  of 
the  authorities,  have  convinced  me  that  the  plaintiffs' 
contention  is  correct.  In  Williams  on  Executors,  vol.  i., 
p.  389,  the  rule  is  laid  down  as  follows :  "  Thus,  though  Judgmei 
an  executor  may  commence  an  action  before  proving  the 
will,  and  it  is  sufficient  if  he  has  probate  in  time  for 
his  declaration,  the  letters  of  administration  must  issue 
before  the  commencement  of  a  suit  at  law  by  an  admin- 
istrator ;  for  he  has  no  right  of  action  until  he  has 
obtained  them.  He  may,  however,  file  a  bill  in  Chancery 
before  he  has  taken  out  letters  of  administration,  and  it 
will  be  sufficient  to  have  them  at  the  hearing ;  but  the 
bill  must  allege  that  they  are  already  obtained ;"  and  the 
authorities  prove  Sir  Edward  Williams  to  be  as  correct 
on  this  point  as  he  would  seem  to  be  in  the  other  matters 
treated  upon  by  him  in  the  work  from  which  I  have 
quoted.  Without  referring  to  Cleland  v.  Cleland  (a), 
which  having  carried  the  rule  clearly  too  far,  is  weakened 
as  an  authority,  we  proceed  to  Fell  v.  Lutwidge  (6), 
which  was  a  bill  that  could  not  be  sustained  without  the 


(a)Prec,  Chan,  63, 


(6)  2  Atk.  120, 
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1873.  presence  of  a  personal  representative  of  one  John  Fell, 
K~~~y~~'  deceased,  and  upon  the  cause  being  brought  on  for 

Edinburgh  '  r    .  „  &  °  . 

Life  ass.  co.  hearing,  an  exception  was  first  or  all  taken  that  the 
Alien,  plaintiff  had  not  procured  administration  to  her  husband, 
John  Fell,  until  after  the  filing  of  the  bill,  and  therefore 
that  the  bill  was  brought  too  early.  Whereupon  Lord 
Hardwiehe  held  that  "  it  was  very  true  that  this  would 
be  an  exception  in  an  action  at  law,  but  that  it  was  not 
so  to  a  bill  brought  in  this  Court,  accordingly  the  excep- 
tion was  overruled." 

In  the  case  of  Humphreys  v.  Humphreys  (a),  to  a  bill 
filed  by  a  beneficiary  under  the  will  of  one  Lancashire 
deceased,  there  being  no  executor  or  administrator  of  the 
estate  sought  to  be  administered,  a  demurrer  was  filed 
and  allowed,  because  the  bill  demanded  an  account  of 
the  personal  estate  of  Lancashire,  and  no  personal 
representative  was  before  the  Court.  Afterwards  the 
plaintiff  took  out  letters  of  administration  to  the  estate 
judgment.  Q£  Lancashire,  and  amended  the  bill,  charging  the  fact. 
To  this  the  defendant  pleaded  that  the  taking  out  of  the 
letters  was  subsequent  to  the  institution  of  the  suit,  and 
that  consequently  the  bill  was  filed  before  the  right  to 
sue  commenced.  The  Chancellor,  however,  overruled 
the  plea,  observing  that  "it  was  sufficient  that  the 
plaintiff  had  now  taken  out  letters  of  administration, 
which,  when  granted,  related  to  the  time  of  the  death  of 
the  intestate,  like  the  case  where  an  executor,  before  his 
proving  the  will,  brings  a  bill,  yet  his  subsequently 
proving  the  will  makes  such  bill  a  good  one,  though 
the  probate  be  after  the  filing  thereof." 

In  Moses  v.  Levi  (b),  it  was  submitted  that  the  bill 
was  not  sustainable,  having  been  filed  by  the  plaintiff 
as  the  administrator  of  his  wife,  before  he  had  taken  out 
administration,  and  thereby  clothed  himself  with  the 


(a)  3  P.  Wm.  351. 


(6)  3  Y.  &  C.  359. 
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legal  character  of  administrator.    Whereupon  Baron  1873. 
Alderson,  who,  as  a  Common  Law  Judge,  would  have 
the  rule  of  his  Court  in  his  mind,  answers,  that  "  it  Life  ^ss.  Co. 
appears  from  the  case  cited  from  Peeve  Williams,  that  Alle11- 
the  administration,  when  granted,  relates  back  to  the 
time  of  the  death  of  the  intestate,  which  was  before  the 
filing  of  the  bill.    Therefore  I  think,  in  this  respect, 
that  the  bill  is  well  founded,  and  that  the  objection 
cannot  be  sustained." 

In  Homer  v.  Horner  (a),  a  bill  was  filed  to  administer 
the  estate  of  Anthony  Horner,  deceased.  His  executor 
had  died,  and  there  was  no  personal  representative  to 
the  estate.  The  plaintiffs  in  their  bill  alleged  that 
letters  of  administration  had  been  granted  to  two  of 
the  plaintiffs  in  the  original  bill.  By  plea,  two  of  the 
defendants  objected,  that  as  a  matter  of  fact  no  such 
administation  had  been  taken  out.  Whereupon  Vice 
Chancellor  Kindersley  says,  "The  only  question  I  have 
to  decide  is,  whether  this  is  a  good  plea.  It  is  said  that 
the  defendants  must  sustain  the  character  of  administra- 
tors when  the  bill  is  filed  against  them.  By  the  same 
rule  it  would  be  necessary  that  a  plaintiff,  if  he  were 
the  person  to  take  out  letters  of  administration,  must 
sustain  the  character  of  administrator  before  he  can  file 
his  bill ;  but  that  is  not  the  case ;  and  it  would  be  quite 
sufficient  for  the  plaintiff  to  obtain  the  letters  before  the 
case  comes  on  for  hearing  to  give  him  a  right  of  suit. 
Here  the  case  is  just  the  reverse,  and  the  bill  is  filed 
against  the  parties  who  were  about  to  take  out  adminis- 
tration, and  they  put  in  a  plea  saying  they  were  not 
administrators  when  the  bill  was  filed.  That  is  no  plea 
in  bar.  It  does  not  prevent  relief  being  granted  if  the 
administration  is  taken  out  before  the  hearing  of  the 
cause.  The  plea  amonnts  to  this,  that  because  at  a 
particular  moment  the  administration  was  not  granted, 


Judgment. 


{a)  23  L.  J.  Ch.  10. 
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1873.  the  plaintiff  can  have  no  relief,  although  when  the 
v-"~v-^-  suit  comes  to  a  hearing,  the  administration  will  have 

Edinburgh  P.        »  . 

Life  ass.  Co.  been  granted, — my  opinion  is,  that  this  is  a  useless 
Alien,  plea,  and  is  not  tenable."  Perry  v.  Watts  (a),  Creasor 
v.  Robinson  (6),  Bradmore  v.  Gregory  (c),  the  other 
cases  cited  on  the  argument  and  the  text  writers  on 
the  subject,  are  to  the  same  effect  as  the  authorities 
from  which  I  have  quoted,  and  some  of  them  shew 
that  where  a  personal  representative  is  necessary  to 
the  plaintiff's  suit  and  is  not  in  existence,  the  Court, 
so  far  from  treating  the  bill  as  one  improperly  filed, 
will  allow  the  cause  to  stand  over,  in  order  that  the 
defect  may  be  remedied.  None  of  the  cases  lay  down 
the  rule  as  contended  for  by  the  defendants ;  nor  is  it 
restricted,  as  Mr.  Hodgins  argued  to  a  case  where  the 
unrepresented  estate  is  only  incidentally  affected;  but 
I  find  that  it  applies  to  a  case  such  as  the  present,  and 
that  where  the  sole  object  of  the  bill  is  to  administer 
an  estate,  the  rule  of  pleading  and  practice  will  be 

judgment.  corQpiie(j  witn?  if  y0U  allege  the  existence  of  a  duly  con- 
stituted personal  representative,  and  make,  that  person 
a  party  to  the  suit,  although  he  may  not  actually  be 
clothed  with  the  office  of  administrator  until  the  hearing 
of  the  cause.  The  decree  may,  therefore,  issue  in  the 
terms  noted  by  the  Registrar. 


(a)  2  Ph.  154. 

(c)  34  L.J.  Ch,392. 


(b)  14  Beav.  589. 
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Collver  v.  Shaw. 

Reforming  deed — lnsolveny — Registration . 

Where  there  was  a  contract  for  the  sale  of  a  reversion  and  the  deed 
purported  to  relinquish  and  quit  claim  the  property,  and  contained 
no  other  words  of  transfer,  the  Court  held  that  in  order  to  remove 
any  doubt,  the  vendee  was  entitled  to  have  the  deed  reformed  and 
proper  technical  words  introduced. 

An  assignee  in  Insolvency  cannot  acquire  priority  over  a  prior  vendee 
of  the  Insolvent  by  prior  registration  of  the  instrument  appointing 
such  assignee. 


1873. 


The  plaintiff,  in  1863,  contracted  for  the  purchase  from 
one  A.  W.  Kelly,  of  the  reversionary  interest  of  the 
vendor  in  fourteen  acres  of  land  in  the  township  of 
Gainsborough  in  which  the  mother  of  the  vendor  had  a 
life  estate.  The  price  was  $175,  which  the  plaintiff  duly 
paid.    The  bona  fides  of  the  transaction  was  admitted. 

Statement, 

In  pursuance  of  the  purchase  a  deed  was  executed  in 
1863  by  the  vendor.  This  deed  purported  to  be  made 
in  pursuance  of  the  act  for  the  conveyance  of  real  pro- 
perty, and  thereby  for  the  consideration  aforesaid  the 
vendor  relinquished  and  forever  quitted  claim  the  pro- 
perty to  the  plaintiff,  his  heirs  and  assigns,  to  his  and 
their  own  use  forever  ;  but  contained  no  covenants.  The 
vendor  afterwards  became  insolvent  and  the  defendant 
was  duly  appointed  his  assignee.  The  instrument  under 
which  the  appointment  of  the  defendant  as  such  assignee 
was  effected,  was  registered  before  the  deed  to  the  plaintiff 
and  the  defendant  claimed  the  property  on  the  grounds 
(1)  that  the  deed  was  inoperative  ;  and  (2)  that  the  prior 
registration  gave  priority  of  title. 

The  cause  came  on  by  consent  by  way  of  motion  for 
decree  before  his  honour  Vice  Chancellor  Strong. 

Mr.  Mowat,  Attorney  General,  for  the  plaintiff 
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1873.       Mr.  Crooks,  Q.  C.,  for  defendant. 

Reference  was  made  to  Fraser  v.  Sutherland  (a)  ; 
Nicholson  v.  Dillabaugh  (6)  ;  J.<?re  v.  Livingstone  (<?)  ; 
Cameron  v.  Crunn  (d) ;  the  Insolvent  Act  of  1869,  sec- 
tions 10  and  12,  and  the  Registry  Act,  Consolidated 
Statutes  of  Upper  Canada,  chapter  89. 

Strong,  V.  C,  did  not  concur  in  the  decisions  reported 
in  the  25th  and  26th  volumes  of  the  Upper  Canada 
Queen's  Bench  reports ;  and  although  those  judgments 
were  by  a  majority  only  of  the  Judges  of  that  Court, 
and  were  opposed  to  the  unanimous  judgment  reported 
in  the  21st  volume  of  those  reports  his  Honour  doubted  if 
he  was  at  liberty  to  disregard  them ;  he  therefore  pre- 
ferred deciding  the  case  on  the  ground  that  if  the  deed 
was  inoperative  the  plaintiff  was  entitled  to  have  it  re- 
formed in  Equity  in  order  to  give  effect  to  the  contract 
of  purchase  which  all  parties  admitted  had  been  entered 
into  in  the  most  perfect  good  faith. 

The  Vice-Chancellor  was  of  opinion,  also,  that  the 
Registry  Act  did  not  entitle  the  assignee  to  claim,  on 
the  ground  of  prior  registration,  property  which  the 
Insolvent  had  parted  with  long  before  his  insolvency. 


(a)  2  Gr.  442. 

(c)  26  U.  C.  Q.  B.  282 


(6)  21  U.  0.  Q.  B.  591. 
{d)  25  U.  C.  Q.  B.  77. 
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1873. 

Tylee  v.  Deal.  — * 

Will,  construction  of — Right  heirs. 

A  testator,  who  owned  lands  in  England  and  Ontario  in  fee  simple, 
devised  the  same  to  his  wife  for  life  and  after  her  decease  gave  and 
devised  them  unto  his  "right  heirs  for  ever:" 

Held,  that  the  Act  14  &  15  Victoria,  ch.  6,  (Con.  Stat.  U.  C.  ch.  82,) 
under  which  the  defendants  claimed  to  share  in  the  property,  did 
not  apply,  and  therefore  the  eldest  son  took  the  estates  here  as  in 
England : 

Held  also,  that,  even  if  the  Act  did  apply,  the  common  law  heir  was 
the  party  to  take  the  estates  under  this  residuary  devise. 

The  facts  of  this  case  are  set  forth  in  the  judgment. 
The  question  between  the  parties  was,  whether  the  des- 
cents or  passing  of  the  estate  in  Upper  Canada,  subject 
to  the  life  estate  of  the  widow  of  Henry  By,  was  or  was 
not  affected  or  controlled  by  14  &  15  Victoria,  (Con. 
Stat.  U.  C.  ch.  82,)  the  Act  abolishing  primogeniture  in 

this  Province.  Statement. 

Mr.  Blake,  Q.  C,  for  the  plaintiffs,  contended  that 
the  statute  did  not  apply;  (1)  because  Henry  By  died 
after  the  1st  January,  1852,  having  devised  his  real 
estate  ;  (2)  because  there  is  a  devise  to  testator's  own 
"right  heirs,"  and  that  the  heir  at  common  law  Of 
England  was  entitled ;  (3)  because  by  reason  of  this 
devise,  and  by  virtue  of  sec.  5,  Con.  Stat.  U.  C.  ch.  82, 
the  same  person  who  would  have  been  entitled  before 
the  passing  of  the  Act  is  still  entitled  notwithstanding 
the  passing  of  that  Act,  and  he  acquired  the  land  by 
devise  and  not  by  descent.  And  referred  to  Thorpe 
v.  Owen  (a),  Sladen  v.  Sladen  {b\  Con.  Stat.  U.  C. 
ch.  82,  sees.  5,  33,  and  41. 

Mr.  Snelling  (with  him  Mr.  Wardrop)  for  the  defend- 
ants, contended  that  even  admitting  that  Charles  Wm. 


(a)  2  Sm.  &  G.  90.  (6)  2  J.  &  H.  369  ;  8  Jur.  N.  S.  1075. 

76  —  VOL.  XIX.  GR. 
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1873.  By  was,  as  far  as  English  lands  are  concerned,  the 
v — <r— '  heir-at-law  of  Henry  By,  the  question  arose  did  the 
words,  "my  right  heirs"  mean  to  denote  the  person 
who  would  be  his  heir  general  at  Common  Law,  or  did 
they  designate  such  persons  as,  according  to  the 
different  laws  and  customs  governing  the  several  lands, 
would  be  entitled  thereto  in  case  he  had  died  intestate. 
The  difficulty  is  to  get  over  the  fact  that  there  is 
a  devise — to  get  over  the  circumstance  which  is  claimed 
by  the  plaintiffs,  that  Henry  By  did  not  die,  following 
the  words  of  Sec.  23,  "  without  having  lawfully  devised" 
The  laws  should  be  interpreted  according  to  their  spirit, 
and  our  Courts  should  strain  a  point  to  give  them  effect. 
Here  the  will  speaks  from  the  death,  March,  1852 ; 
when  it  was  actually  made  is  of  no  consequence,  there- 
fore, and  it  speaks  in  Ontario  in  March,  1852.  Our 
Legislature,  had  declared  two  months  previously,  that 
it  was  the  policy  of  the  country  to  abolish  primo- 
statement.  geniture,  and  make  all  deceased's  children  his  heirs. 
Had  deceased  made  no  will,  no  question  that  the  law 
would  declare  Charles  Wm.  By  and  Mrs.  Deal  to  be 
his  "right  heirs;"  but  he  made  a  will,  and  thereby 
devised  to  his  "right  heirs  ;"  and  the  question  now  is, 
who  are  they  ?  Counsel  contended  it  was  those  to 
whom,  had  there  been  no  will,  the  law  would  give  the 
property ;  and  that  the  Court  should  read  the  will 
as  devising  to  those  parties  whom  the  law  of  Ontario 
declared  to  be  his  heirs. 

Or  suppose  the  will  confined  to  estates  in  Canada  only, 
who  then  would  this  Court  say  were  the  "right  heirs?" 
The  heir  at  Common  Law,  as  in  England,  or  the  heir  by 
our  statute  ?    Clearly  the  latter. 

The  object  of  the  law  was  to  abolish  primogeniture, 
and  to  regulate  succession  consequent  on  its  abolition. 
It  still  reserved  to  the  owner  the  right  to  devise  to  whom 
he  pleased,  but  he  must  lawfully  devise  it, — -that  is, 
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according  to  the  laws  of  Ontario, — and  when  Henry  By 
devised  to  "his  right  heirs,"  what  other  can  it  techni- 
cally mean  than  those  heirs  whom  the  law  declares  to 
be  "his  right  heirs."  In  the  case  of  the  present  will, 
Henry  By  died  quasi  intestate,  that  is,  the  law  will 
declare  his  right  heirs  to  be  those  that  the  law  points 
out  in  case  of  intestacy  ;  giving  those  heirs  the  benefit 
of  the  statute  of  1834,  as  to  taking  by  purchase  and 
not  by  descent. 

It  was  also  argued  on  behalf  of  the  defendants 
that  before  the  5th  sec.  of  Con.  Stat.,  cap.  82,  came 
into  force,  a  devise  of  lands  of  free  and  commom 
socage  tenure  to  the  "right  heirs"  of  the  testator  was 
of  no  avail,  and  that  the  "right  heirs"  took  by  descent 
as  if  there  had  been  no  devise ;  that  the  heirs,  according 
to  law  of  gavelkind  in  England  in  a  similar  case,  would 
likewise  take  by  descent,  as  if  there  had  been  no  devise  ; 
and  also,  that  if  both  gavelkind  and  free  and  common  judgment, 
socage  lands  were  included  in  the  same  devise,  the 
gavelkind  lands  would  go  to  the  heirs  according  to  the 
law  of  gavelkind,  and  the  free  and  common  socage  land 
to  the  heirs  at  Common  Law.  What  was  the  change 
introduced  by  the  Statute  (Con.  Stat.  c.  82,  s.  5)  ? 
Simply  that  those  who  formerly  took  by  descent  in 
the  cases  above  stated,  would  now  take  as  pat  chasers, 
that  is,  they  would,  for  the  purpose  of  tracing  descent, 
be  considered  as  the  root  or  stock,  not  that  the  devolu- 
tion of  the  estate  was  thereby  altered.  As  to  the  words 
in  the  23rd  section,  "  without  having  lawfully  devised 
the  same  :  "  Suppose  a  person  seised  of  lands  in  Ontario 
made  a  will,  and  devised  them  to  his  "right  heirs,"  who 
are  to  take  ?  His  right  heirs.  Who  are  his  right  heirs  ? 
Those  whom  the  law  would  call  to  the  succession  in  case 
the  owner  of  the  lands  had  died  intestate.  And  those 
are  the  persons  pointed  out  under  the  23rd  section. 

As  to  the  41st  section :    It  might  as  well  be  said 
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that  a  limitation  to  A.  and  his  heirs,  or  to  the  heirs  of 
A.,  is  within  the  section,  as  to  say  that  a  limitation  to 
the  right  heirs  of  the  testator  is.  That  the  heirs  under 
the  Con.  Stat.  C.  82,  s.  23,  would  be  preferred  in  this 
Province,  as  the  Common  Law  heir  is  preferred  in 
England. 

Blake,  V.  C. — The  facts  of  this  case,  as  set  out  in 
the  bill,  and  admitted  by  the  answers  of  the  defendants, 
are  as  follows :  Henry  By  died  in  England  in  March, 
1852,  having,  while  domiciled  there,  made  his  last  will 
and  testament,  bearing  date  the  28th  clay  of  November, 
1851.  The  testator  died  seised  for  an  estate  in  fee 
simple,  in  possession  of  real  estate  in  England  and  in 

e  Province  of  Ontario,  and  the  will,  after  specifically 
devising  certain  lands  in  the  county  of  Sussex,  in  Eng- 
land, proceeded  as  follows  : — "  I  give  and  devise  all  and 
singular  the  remainder  of  my  real  estate  unto  and  to  the 
use  of  my  said  dear  wife,  Frances  Ann  By,  for  and 
during  the  term  of  her  natural  life,  and  from  and  after 
her  decease  I  give  and  devise  the  same  unto  my  right 
heirs  for  ever."  The  testator's  widow  died  in  1862. 
In  a  suit  instituted  in  the  Court  of  Chancery  in  England, 
for  the  administration  of  the  testator's  estate,  it  was 
declared  that  Charles  William  By,  who  is  now  repre- 
sented by  the  above  plaintiffs,  was,  at  the,  time  of  the 
testator's  death,  his  right  heir,  so  far  as  the  English 
estates  are  concerned,  which  passed  under  the  residuary 
clause  above  set  forth.  Charles  William  By  had  a 
sister,  Elizabeth  By,  now  represented  by  the  defendants 
to  this  suit,  and  they  claim  that  their  ancestor  took, 
under  the  above  devise,  a  share  of  the  Canadian  estate, 
to  which,  as  representing  her,  they  are  now  entitled. 

The  question  submitted  for  the  judgment  of  the  Court 
is,  whether  the  devolution  of  the  real  estate  in  Canada, 
belonging  to  the  testator,  is  affected  by  the  Act  14  &  15 
Victoria  cap.  6.  If  it  is  not  affected  by  this  Act,  then,  it  is 
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admitted  that  the  plaintiffs,  as  representatives  of  Charles  1873. 


William  By,  take  here  as  in  England.  If,  on  the  other  V^J^' 
hand,  it  is  held  that  this  act  applies,  it  is  contended,  ^ 
that  the  defendants  are  entitled  to  share  these  estates 
with  the  plaintiffs.  The  Act  in  question  was  passed  on 
the  2nd  day  of  August,  1851,  and  came  into  force  on 
the  first  day  of  the  January  following.  It  is  to  be  found 
as  a  portion  of  cap.  82  of  the  Consolidated  Statutes  of 
Upper  Canada.  In  construing  the  statute  in  question, 
it  is  necessary  to  bear  in  mind  section  5  of  the  consoli- 
dated Act:  "When  any  land  shall  have  been  devised 
by  any  testator,  who  shall  die  after  the  1st  day  of  July, 
1834,  to  the  heir  or  to  the  person  who  shall  be  the  heir 
of  such  testator,  such  heir  shall  be  considered  to  have 
acquired  the  land  as  a  devisee  and  not  by  descent.*'  So 
that,  as  the  testator  died  subsequent  to  July,  1834, 
under  this  clause  Charles  William  By,  the  heir,  (apart 
from  our  Primogeniture  Act),  must  be  taken  to  have 
acquired  this  land  as  devisee.  We  have,  therefore,  judgment, 
before  the  Act  under  consideration  came  into  force,  the 
devise  above  set  forth  to  one  who,  section  5  says,  takes 
as  devisee.  Following,  then,  the  finding  of  the  English 
Court,  we  would  have  Charles  Wm.By  the  devisee  of  these 
premises,  and  the  question  is,  whether  our  Primogeniture 
Act  has  altered  this  position,  or  whether  such  a  case  as 
the  present  is  excepted  from  its  effect.  In  my  judgment 
there  can  be  but  little,  if  any,  doubt  upon  this  point.  The 
alteration  in  the  law  of  descent  begins  with  sec.  23  of 
the  above  mentioned  Act,  which  is  as  follows . — "  When- 
ever, on  or  after  the  1st  day  of  January,  in  the  year  of 
our  Lord,  1852,  any  person  shall  die  seised  in  fee  simple? 
or  for  the  life  of  another,  of  any  real  estate  in  Upper 
Canada,  without  having  lawfully  devised  the  same,  such 
real  estate  shall  descend  or  pass,  by  way  of  succession, 
in  manner  following,  that  is  to  say:"  and  then  we  find 
the  sections  under  which  the  defendants  claim  title  to  a 
share  in  the  lands  in  Canada.  But  it  seems  to  me  clear 
that  it  is  impossible  to  hold  the  sections  following  the  23rd 
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1873.  can  apply  to  the  present  case,  for  they  only  affect  real 
v-"v~/  estate  where  the  person  entitled  thereto  shall  die  "  with- 

Tylee  . 

out  having  lawfully  devised  the  same."  Here  the  will, 
under  which  the  plaintiffs  claim,  brings  them  within  the 
exception  in  this  clause.  The  41st  section  seems  also 
plainly  to  shew  that  it  was  not  the  intention  of  the 
Legislature  to  interfere  in  these  sections  with  this  branch 
of  the  law,  except  in  cases  of  intestacy.  After  provid- 
ing that  certain  estates  "shall  not  be  affected  by  any  of 
the  provisions  of  the  last  preceding  nineteen  sections" 
of  the  Act,  it  goes  on  to  add,  "  nor  shall  the  same  affect 
any  limitation  of  any  estate  by  deed  or  will,  *  *  * 
but  all  such  estates  shall  remain,  pass,  and  descend,  as 
if  the  last  19  sections  of  this  Act,  numbered  from  22  to 
40,  both  included,  had  not  been  passed."  I  cannot 
come  to  the  conclusion  that  the  Act  affects  the  devise 
in  question  ;  and  I  therefore  find  that  Charles  William 
By,  who,  it  is  admitted,  but  for  this  Act,  would  take 
Judgment,  the  Canadian  estates,  is,  notwithstanding,  entitled 
thereto. 

I  think  also  that  there  is  much  to  be  said  in  favor  of 
the  position  taken  by  the  plaintiffs,  that  under  the  words 
"my  right  heirs  forever,"  the  Common  Law  heir  (who 
would  be  here  Mr.  Charles  William  By)  would  take.  In 
2  J arman  on  Wills,  p.  71,  the  rule  is  laid  down  as  follows  : 
"  If  the  subject  of  disposition  be  real  estate  of  the  tenure 
of  gavelkind  or  borough  English,  or  copy-hold  lands, 
held  of  a  manor,  in  which  a  course  of  descent  different 
from  that  of  the  Common  Law  prevails,  it  becomes  a 
question  whether,  under  a  disposition  to  the  testator's 
heir  as  purchaser,  the  intended  object  of  gift  is  the  heir 
general  at  Common  Law,  or  his  heir  quoad  the  particular 
property  which  is  the  subject  of  the  devise,  and  the 
authorities  at  a  very  early  period,  established  the  claim 
of  the  Common  Law  heir — supposing,  of  course,  that 
there  is  nothing  in  the  context  to  oppose  the  con- 
struction." 
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In  Thorpe  v.  Owen  (a),  the  Vice  Chancellor  says,  "  It  1873. 

has  been  long  settled  that  where  a  testator  devises  lands  v-"v— * 

.      .  T.ylee 
to  his  heir  male,  he  must  be  held  to  mean  his  heir  male 

7  Deal. 

at  Common  Law."  Thefword  heir  is  used  as  persona 
designata,  and  not  as  the  person  that  may  be  heir 
according  to  the  law  of  the  land  where  the  property  is 
situate,  or  according  to  the  particular  nature  of  the  estate 
the  subject  of  the  devise. 

See  further  on  this  point,  Wright  v.  Atkyns  (6), 
G-ivynneY.  Muddoek  (c),  Conndenv.  Clarke  (d),  Roberts 
v.  Dixwell  (e),  DeBeauvoir  v.  DeBeauvoir  (/),  Sladen 
v.  Sladen  (g).  I  think  also  it  may  fairly  be  said,  con- 
sidering the  will,  the  date  of  its  execution, |the  period  of 
the  passing  of  the  Act,  the  place  of  residence  of  the 
testator,  and  looking  at  all  the  surrounding  circumstances 
which  a  Judge  is  bound  to  take  into  consideration  in 
endeavoring  to  ascertain  the  intention  of  a  testator,  that 
here  it  was  not  desired  that  a  class  of  persons  should  Judgment, 
take  the  Canadian  estates  differing  from  those  to  whom 
the  English  ones  are  devised.  However,  I  base  my 
decision  upon  the  first  ground  to  which  I  have  referred ; 
and  for  the  reasons  set  forth  in  dealing  with  it,  I  declare 
that,  according  to  the  true  construction  of  the  will,  the 
lands  of  the  testator  in  Canada  passed  to  Charles 
William  By. 

As  the  question  arises  on  the  construction  of  the  will, 
the  costs  of  all  parties  to  the  suit  will  be,  as  is  usual  in 
such  cases,  borne  by  the  estate. 


(a)  2  Sm.  &  Giff.  90.  (b)  19  Ves.  299. 

(c)  14  Ves.  489.  (d)  Hobart  -29. 

0)  1  Atk.  607.  (/)  15  Sim.  163. 
(g)  2  John.  &  Hem.  369. 
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-"~v^-  Lapp  v.  Lapp. 

Dower — Election. 

A  testator  at  the  time  of  making  his  will  and  of  his  death  had  real 
estate  to  the  value  of  $7,600,  and  personal  estate  to  the  value  of 
$305,  of  which  realty  to  the  amount  of  about  $3,805  he  disposed  of 
by  his  will  during  his  wife's  life  ;  and  he  left  legacies  to  the  amount 
of  $3,100.  To  his  wife  he  left  a  life  interest  in  his  homestead  farm 
and  a  legacy  of  $1,000.  The  other  real  estate  he  directed  to  be 
sold.  The  residue  he  divided  ;  but  there  would  be  no  residue  if  the 
widow  was  to  have  her  dower : 

Held,  that  this  was  such  a  disposition  of  his  estate  as  evidenced  an 
intention  that  his  widow  should  be  put  to  elect  between  the  pro- 
vision made  for  her  by  the  will  and  her  dower. 


The  facts  giving  rise  to  this  suit  are  fully  stated  in 
the  judgment  reported  ante  volume  xvi.  page  159. 

In  pursuance  of  the  decree  then  pronounced  the 
Master  at  Cobourg  made  his  report,  the  effect  of  which 
is  sufficiently  stated  in  the  judgment,  and  the  cause  was 
brought  on  for  further  directions. 

Mr.  S.  Blake,  Q.C.,  for  the  plaintiff. 

Mr.  Moss,  Q.  C,  for  the  defendants. 

SpRAGGE,  C. — Upon  the  hearing  of  the  cause  a 
principal  question  was,  whether  the  widow  was  put  to 
her  election  between  the  provision  made  for  her  by  her 
husband's  will,  and  her  dower.  I  disposed  of  the  other 
questions,  and  expressed  my  opinion  that  there  should 
be  an  inquiry  as  to  the  value  of  the  husband's  estate. 
The  decree  in  reference  to  this  question  declares  that 
there  is  nothing  on  the  face  of  the  testator's  will  against 
the  right  of  the  widow  to  have  her  dower  in  the  property, 
called  in  the  pleadings  the  mill  property,  as  well  as  the 
provision  made  for  her  benefit  by  the  will,  and  the  de- 
cree proceeds  thus  :  "  but  the  defendants  alleging  that 
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the  value  of  the  testator's  estate  at  the  time  of  the  mak- 
ing of  the  will,  and  at  his  death,  was  such  as  to  indicate 
an  intention  on  his  part  that  his  wife  should  not  have 
both  her  dower  and  the  provision  made  for  her  by 
the  said  will ;  this  Court  doth  order  that  it  be  referred 
to  the  Master  of  this  Court  at  Cobourg,  to  inquire  and 
report  as  to  the  value  of  the  said  testator's  estate,  real 
and  personal,  at  the  said  respective  dates,  and  as  to  the 
annual  value  thereof;"  and  the  question  whether  the 
widow  was  bound  to  elect  was  reserved  till  after  the 
Master  should  have  made  his  report ;  and  now,  with  the 
information  furnished  by  the  report,  the  question  comes 
before  me  on  further  directions. 

Counsel  agree,  and  I  concur  with  them,  that  it  is  the 
state  and  value  of  the  testator's  estate  at  the  date  of  his 
will ;  not  at  the  date  of  his  death,  that  is  material  upon 
this  point.  It  must  be  so  ;  for  the  Court  is,  as  far  as  it 
can,  by  means  of  extrinsic  evidence,  to  place  itself  in  judgment, 
the  situation  of  the  testator.  The  directions  in  the  will, 
as  to  a  division  of  a  residue  before  his  wife's  death ; 
and  a  division  of  what  he  had  devised  to  her,  after  her 
death  are  material,  inasmuch  as  they  shew  that  the  tes- 
tator contemplated  that  there  would  be  a  residue  to  be 
divided  independently  of  what  he  had  devised  to  his 
wife. 

After  giving  legacies  to  his  wife  and  daughters  (re- 
ferred to  in  my  former  judgment)  amounting  in  the 
aggregate  to  $3,100,  he  proceeds  thus,  "  the  above  sums 
to  be  levied  out  of  my  estate,  together  with  all  my 
household  goods,  debts,  and  movable  effects ;  and 
whatever  shall  be  left,  after  the  above  sums  are  paid, 
shall  be  equally  divided  among  my  children  by  my 
executors."  The  will  then  goes  on  to  say,  "  and  what 
I  have  above  deeded  to  my  wife,"  which  I  have  inter- 
preted as  meaning  the  homestead  farm,  and  a  town 
lot  in  Cobourg ;  "  shall,  after  her  death,  (the  Cobourg 

77— VOL.  XIX.  G.  R. 


1873. 

Lapp 

v. 
Labp. 
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lot  excepted,  it  being  devised  to  her  absolutely,)  be 
also  equally  divided  between  my  children."  We  have, 
therefore,  to  take  out  of  the  property  divisable  among 
the  children,  during  the  life  of  the  widow,  the  home- 
stead farm  and  Cobourg  lot,  and  the  life  estate  of  the 
testator's  father-in-law  in  another  Cobourg  lot,  which 
lot  is  valued  by  the  Master  at  only  $100. 

The  whole  value  of  the  real  estate  at  the  date  of  the 


will  is  placed  by  the  Master  at  $7,600 

And  the  value  of  the  personalty  at   305 


$7,965 

Take  from  this  as  not  presently  divis- 
able the   value  of  the  homestead 

farm   $3,600 

Of  the  lot  in  Cobourg  devised  to  the 

wife   160 

judgment.  Of  the  other  Cobourg  lot,  subject  to 

life  estate,  say   45 

 ■ —  $3,805 


$4,160 

Against  this  are  chargeable  the  legacies......  3,100 

This  would  leave  a  surplus  apart  from  dower  of  1,060 
that  is,  assuming  that  the  testator  owed  no  debts  at  the 
time  of  making  his  will.  I  observe  that  the  Master  does 
not  state  the  item  of  debts  either  at  that  date  or  at  the 
death  of  the  testator,  but  he  credits  the  executor  with 
the  amount  of  $3,213  23  for  debts  paid  by  him.  If  the 
testator  was  indebted  when  he  made  his  will  to  one- 
third  of  the  amount  that  he  was  indebted  at  the  time  of 
his  death  there  would  be  no  surplus  to  divide,  even 
putting  dower  out  of  the  case. 

The  real  estate  comprised,  besides  the  homestead, 
and  the  two  lots  in  Cobourg  to  which  I  have  referred, 
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Lapp 
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Lapp. 
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a  mill  property  valued  at  $3,000,  and  other  properties  1873. 
valued  at  $800,  (one  of  these  a  tannery  valued  at  $400),  V-L^^ 
so  that  the  widow,  if  entitled  to  dower,  would  be  dow-  Tv- 

Lapp. 

able  in  $3,800  worth  of  land.  The  provisions  of  the 
will  involve  a  direction  to  sell  these  properties,  and, 
as  no  day  is  named  for  the  payment  of  the  legacies,  an 
early  sale  must  have  been  contemplated,  and  a  sale 
for  cash.  The  question  is,  could  the  testator,  looking 
at  the  nature  and  the  value  of  his  property  and  the 
provisions  of  his  will,  have  contemplated  a  sale  of  this 
property,  subject  to  his  wife's  dower  ;  must  he  not  have 
contemplated  a  sale  free  from  dower.  The  primary 
right  of  the  wife  is  to  have  her  dower  set  off  by  metes 
and  bounds:  and  it  probably  was  not  at  that  date 
generally  known  among  laymen,  that  there  were  excep- 
tions to  this  rule :  judging  of  the  testator  by  his  will, 
it  may  well  be  doubted  whether  he  was  aware  of  any 
exceptions.  But  assuming  that  he  knew  that  the  mill 
and  tannery  would  be  exceptions  to  this  rule,  still  the  rule  juAgment 
of  that  day  applying  to  property  of  that  description  was 
onerous  enough,  to  affect  most  seriously  its  market  value; 
for  the  purchaser  would  have  to  take  it,  with  the  liability 
to  account  to  the  dowress  for  one-third  of  his  profits. 
The  property,  I  apprehend,  could  not  be  expected  to 
realize,  as  much  by  at  least  one-fourth,  subject  to  dower, 
as  would  be  its  saleable  value  if  free  from  dower. 


These  several  things  are  material  upon  the  question 
of  intention  as  appearing  upon  this  will  and  the  sur- 
rounding circumstances — the  provision  made  for  the 
widow — the  direction  to  sell  that  not  given  to  the  widow, 
and  the  direction  as  to  the  disposition  of  an  expected 
surplus.  The  provision  for  the  widow  was  a  life 
estate  in  the  homestead  farm,  upon  which  the  testator 
and  his  family  were,  as  I  gather  from  the  will,  living ; 
a  lot  in  Cobourg,  in  fee,  valued  at  $160,  and  a  legacy 
of  $1,000.  The  then  actual  value  of  the  homestead  is 
stated  by  the  Master  at  $3,600,  ($600  more  than  the 
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value  of  the  mill  property,)  and  its  annual  value  at 
$150.  The  provision  for  the  widow  was  liberal  under 
the  circumstances,  even  assuming  that  she  was  to  take 
that  provision  in  lieu  of  dower. 

The  direction  to  sell  is  also  material  as  indicating 
the  mind  of  the  testator.  If  there  were  no  direction  to 
sell,  it  might  with  some  reason  be  assumed  that  he 
meant  his  property  to  remain  as  it  was,  and  incident 
to*  any  rights  which  would  accrue  upon  his  death.  But 
when  he  directs  a  sale,  the  question  of  the  effect  of  a 
sale  upon  his  wife's  rights  would  be  more  likely  to  pre- 
sent itself  to  his  mind ;  if  he  did  not  conceive  that  he 
had  provided  for  her  otherwise. 

The  direction  as  to  the' disposition  of  a  surplus,  after 
payment  of  legacies,  is  also  material.  The  will  assumes 
that  there  will  be  a  surplus,  "  whatever  shall  be  left  after 
judgment.  lne  above  sums  are  paid  shall  be-  divided  equally  among 
my  children  by  my  executors."  This  surplus  would  be 
utterly  insignificant  (perhaps  about  $100),  if  not  abso- 
lutely nil,  if  the  sale  were  made  subject  to  the  widow's 
dower ;  while  the  testator  might  reckon  upon  a  surplus  if 
not  subject  to  her  dower.  In  the  one  case  this  provision 
of  the  will  would  be  defeated ;  in  the  other  it  would 
have  the  operation  intended. 

It  comes  to  this  :  can  the  Court,  placing  itself  in  the 
situation  of  the  testator,  see  with  sufficient  distinctness, 
that  "  the  testator  intended  to  dispose  of  his  property 
in  a  manner  inconsistent  with  the  wife's  right  to  dower  V 
Per  Lord  Cranworth  in  Parker  v.  Sowerby  (a). 

This  case  is,  I  suppose,  not  so  strong  as  some  that 
have  been  referred  to,  less  strong,  I  think,  than  Becker 
v.  Hammond  (b);  but  the  provisions  of  the  will,  and  the 
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v. 
Lapp. 


(a)  4  D.  M.  &  G.  at  325. 


(b)  12  Gr.  485. 
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situation  of  the  testator  leave,  upon  my  mind,  a  very 
strong  impression  that  it  was  his  intention  that  his 
widow  should  have  the  provision  he  made  for  her,  and 
that  only.  I  do  not  mean  to  say  that  it  is  a  case  which 
admits  of  no  doubt,  but  I  am  able  to  say  that  I  have  no 
doubt  that  such  was  the  intention  of  the  testator. 

The  Master  reports  that  since  1869  the  defendant 
Henry  Lapp,  has  been  in  possession  of  nineteen  acres 
of  the  homestead  farm,  he  reports  only  the  bare  fact,, 
without  stating  how  Lapp  came  to  occupy,  or  the  value 
of  the  occupation.  He  reports  also,  that  payments  have 
been  made  by  Henry  Lapp  to  the  widow  as  on  account 
of  her  dower.  In  one  part  of  the  report  the  amount  is 
stated  at  $307.  In  another  part  payments  are  stated 
which  amount  in  the  aggregate  to  §250.  I  think  it  just, 
under  all  the  circumstances  of  the  case,  that  no  charge 
should  be  allowed  in  respect  of  either  of  these  matters. 
The  dower  paid  would  probably  exceed  the  value  of  Judgment, 
the  occupation,  but  in  making  payments  on  that  ac- 
count to  the  widow,  Henry  Lapp  was  acquiesing  in  her 
right  to  dower.  Her  style  of  living  would  probably  be 
based  upon  the  amount  so  paid  being  part  of  her 
proper  income  ;  and  it  would  be  hard  now  to  compel  her 
to  refund.  I  make  no  order  of  payment  on  either  of 
these  two  accounts.  The  Master  reports  that  Henry 
Lapp  claims  that  he  and  the  plaintiff  are  the  only  par- 
ties interested  in  the  testator's  estate. 

I  think  this  is  not  a  case  in  which  costs  should  be 
given  to  any  party  except  Weir,  who  is  entitled  to  his 
costs  from  the  plaintiff.  In  Becker  v.  Hammond,  I 
thought  it  proper  to  give  no  costs. 
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Goodenow  V.  Farquhar. 

Tenants  in  common — Stone  quarry — Account  of  profits. 

One  of  two  tenants  in  common  of  land,  leased  part  of  it  as  a  stone 
quarry  : 

Held,  that  the  other  tenant  in  common  was  entitled  to  an  injunction 
against  further  quarrying,  and  to  an  account  against  the  lessee  for 
one  moiety  of  what  had  been  already  quarried. 

One  of  two  tenants  in  common  made  a  lease  of  a  portion  of  the 
joint  estate  for  the  purposes  of  a  quarry.  On  a  bill  filed  by  the  co- 
tenant  against  the  lessor  and  lessee,  alleging  that  the  lessee  had 
quarried  stone  outside  the  limits  as  well  as  within  the  limits  of  the 
lands  demised,  the  lessee  by  his  answer  insisted  on  his  right  to 
quarry  where  he  had,  the  limits  of  the  acre  really  agreed  to  be 
demised  being  different  from  those  mentioned  in  the  lease,  but  did 
not  submit  to  account  for  the  stone  quarried.  At  the  hearing  the 
Court  made  a  decree  for  an  acoount  with  costs  against  the  lessee. 

tatement.  The  plaintiff,  an  infant,  and  the  defendant  L.  W.  Groode- 
now,  were  tenants  in  common  as  devisees  of  a  lot  of 
land  of  which  the  parcel  in  question  formed  a  part.  The 
defendant,  L.  W.  Groodenow,  was  acting  executor,  and 
leased  the  land  in  question,  an  acre,  to  his  co-defendant 
Farquhar  for  the  term  of  five  years,  ending  1st  July, 
1872,  for  the  purpose  of  a  stone  quarry,  it  being  useless 
for  any  other  purpose,  with  a  covenant  to  renew  as  to 
his  (Groodenow's)  interest. 

The  plaintiff  charged  the  defendant  Farquhar  with 
quarrying  stones,  both  before  and  since  the  1st  July, 
1872,  outside  the  acre  demised,  and  with  quarrying  stone 
since  that  date  within  such  acre,  and  prayed  that  Far- 
quhar might  be  restrained  from  so  quarrying,  and  also 
for  an  account  and  payment  of  the  value  of  the  stone 
quarried  outside  the  acre ;  and  of  one  half  the  value  of 
the  stone  quarried  within  the  acre,  since  the  said  1st 
July. 
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An  interim  injunction  had  been  granted  to  the  hearing,  1873. 


fendant  submitted  to  account  to  the  plaintiff  for  his  share 


Mr.  KosJcin,  for  the  plaintiff. 

Mr.  Murray  for  defendant  Farquhar. 

Spragge,  G. — An  injunction  until  the  hearing  was 
granted  in  this  case  by  my  brother  Strong.  At 
the  hearing,  counsel  differed  as  to  whether  my  learned 
brother  had  granted  the  injunction  simply  to  preserve 
the  property  in  medio,  and  without  expressing  any  de- 
cided opinion  upon  the  question  involved  ;  or  had  con- 
sidered the  question  ;  and  had  held  upon  the  law  of  the 
case  that  the  plaintiff  was  entitled  to  an  injunction. 

I  find  that  my  learned  brother  did  consider  the  law  Judsment- 
of  the  case,  and  held  it  governed  by  cases  in  this  Court ; 
particularly  the  case  of  Dougall  v.  Foster,  (a)  That  was 
the  case  of  a  tenant  in  common  using  the  land  for  the 
making  of  bricks,  and  using  and  consuming  the  land  it- 
self for  the  porpose.  Proudfoot  v.  Bush  (6),  was  a  case 
upon  the  same  point.  The  land  held  in  common  was 
mill  property,  consisting  of  a  saw  mill,  with  land  said  to 
be  of  no  value  except  for  its  timber,  and  I  thought  it 
came  within  the  same  rule. 

The  land  in  question  in  this  case  is  a  quarry  of  free- 
stone ;  and  I  said  at  the  hearing,  that  if  the  law  of  the 
case  was  with  the  plaintiff,  he  would  be  entitled  to  an 
injunction,  and  to  an  account  as  prayed.  I  must  hold 
him  so  entitled;  and  that  his  decree  must  be  with  costs. 

* 

Mr.  Murray  subsequently  moved  to  vary  the  minutes 


and  on  the  cause  being  brought  on 


Goodenow 


of  the  profits. 


(a)  4  Gr.  319. 


(b)  7  Gr.  531. 
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1873.    of  decree  by  striking  out  the  direction  as  to  payment 


Qoodenow 
v. 

Farquhar. 


of  costs  by  the  defendant  Farquhar. 
Mr.  HosJcin,  contra. 


Spragge,  C. — Upon  speaking  to  minutes,  counsel  for 
the  defendant  Farquhar  contend  that  costs  should  not 
be  adjudged  against  him  ;  on  the  ground  that  the  locality 
of  the  acre  agreed  to  be  leased  to  him  by  Lafayette  W. 
Goodenow,  his  co-defendant,  was  not  that  described  in 
the  bill,  and  in  the  lease,  but  that  described  in  the  answer, 
or  rather  that  the  limits  varied.  I  am  inclined  to  think 
that  Farquhar  is  right  upon  that  point ;  and  I  doubt  if 
it  is  proved  that  he  quarried  outside  of  the  limits  really 
agreed  upon,  but  that  is  quite  a  subordinate  point.  The 
bill  is  by  an  infant  tenant  in  common,  and  he  sets  out 
the  demise  as  he  finds  it ;  and  he  complains  that 
Farquhar  quarried  stone  on  the  premises  demised ;  and 
judgment,  also  outside  the  limits  of  those  premises,  and  as  a  fact 
he  did  quarry  outside  of  those  limits,  though  I  do  not 
think  it  is  proved  that  he  quarried  outside  the  real 
limits.  Since  the  expiry  of  the  lease  it  is  admitted  that 
he  has  not  quarried  outside  of  the  limits  defined  in  the 
written  lease. 


If  Farquhar,  instead  of  setting  up  that  the  lease  from 
his  co-defendant  gave  him  a  right  to  quarry,  had  submitted 
to  account  to  the  plaintiff  for  a  moiety  of  the  value  of  the 
stone  quarried  ;  and  if  the  plaintiff  had  then  gone  on 
with  the  suit  upon  the  question  of  boundary,  there  would 
have  been  some  ground  for  exempting  the  defendant 
Farquhar  from  the  costs  of  the  hearing ;  but  he  chose 
to  stand  upon  his  rights,  or  what,  I  suppose,  he  was 
advised  were  his  rights.  In  that  he  has  failed.  He 
•  continued  to  quarry  in  despite  of  a  warning  from  the 
plaintiff,  and  I  do  not  see  upon  what  ground  I  can 
exempt  him  from  the  payment  of  costs. 
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1873. 

Jardine  v.  Wood.  *-*ty~ 

Executor — Statute  of  Limitations — Judgment  by  collusion. 
Where  a  judgment  is  successfully  impeached  on  the  ground  of  fraud 
and  collusion  between  the  creditor  and  the  executor  of  the  debtor, 
it  is  open  to  the  parties  interested  in  the  estate  of  the  deceased  to 
set  up  the  Statute  of  Limitations  to  the  claim  of  the  creditor, 
which  the  executor  had  omitted  or  neglected  to  plead. 

Hearing  at  Ottawa. 

The  evidence  shewed  that  on  the  23rd  June,  1867, 
one  Jonas  Wood  died  intestate,  leaving  him  surviving 
his  daughter,  the  plaintiff  Sarah  Ann  Jardine,  wife  of 
the  defendant  Andrew  Jardine,  his  sole  heiress-at-law 
and  next  of  kin.  Jonas  Wood  at  the  time  of  his  death 
was  seised  of  real  estate  and  possessed  of  considerable 
personal  property.  Letters  of  administration  to  his 
estate  and  effects  were,  on  the  12th  day  of  July,  1867, 
granted  to  the  defendant  Mary  Wood,  who  alleged  that 
she  was  the  second  wife  of  Jonas  Wood.  On  or  about  statement, 
the  13th  of  February,  1869,  one  William  Dixon  Wood, 
brother  of  Jonas  Wood,  commenced  an  action  against 
the  defendant  Mary  Wood,  to  recover  payment  of  a 
debt  alleged  to  be  due  from  Jonas  Wood  to  William  D. 
Wood.  The  action  having  been  undefended,  judgment 
was  entered  on  the  15th  of  March,  1869,  and  execution 
issued.  The  plaintiff  charged  that  that  judgment  had  been 
obtained  by  fraud  and  collusion  between  William  D. 
•  Wood  and  Mary  Wood.  The  bill  was  filed  against 
Mary  Wood  and  G.  U.  Wood,  the  executor  of  William 
D.  Wood  and  Andrew  Jardine.  The  bill  prayed 
(amongst  other  things)  an  account  of  the  dealings 
between  William  D.  Wood  and  Jonas  Wood,  and  that 
further  proceedings  upon  the  judgment  might  be  stayed. 

Mr.  Moss,  Q.  C,  for  the  plaintiff. 

Mr.  Maclennan  (Cornwall),  for  the  defendants  Mary 
Wood  and  G.  II.  Wood. 
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1873,       Spragge,  C. — At  the  hearing,  I  held  the  judgment 
s~^d™  recovered  by  William  Dixon  Wood  against  Mary  Wood, 
wj£d     as  administratrix  of  the  estate  of  Jonas  Wood,  success- 
fully impeached. 

I  reserved  one  point — whether  it  was  competent  to  the 
plaintiff,  who  is  heiress-at-law  and  next  of  kin  of  Jonas 
Wood,upon  the  inquiry  directed  before  the  Master,  as  to 
what,  if  anything,  was  really  due  to  William  D.  Wood, 
by  the  estate  of  Jonas,  to  set  up  the  Statute  of  Limita- 
tions. 

I  am  satisfied  that  it  is  open  to  her  to  set  up  the 
Statute  :  Shewen  v.  Vanderhorst  (a),  Moodie  v.  Ban- 
nister (b),  Fuller  v.  Redman  {c).  In  the  last  case  Lord 
Bomilly,  while  affirming  the  principle  that  it  was  com- 
petent to  other  creditors,  or  to  any  person  interested  in 
the  estate,  to  set  up  the  Statute  against  the  claim  of  any 
creditor,  (with  the  exception  of  that  of  the  creditor  who 
judgment.  -g  pjajn^  'm  an  administration  suit,)  though  the  execu- 
tor should  neglect  or  decline  to  do  so  :  adds,  "  It  is  a 
different  thing  when  judgment  has  been  obtained  against 
the  executor,  or  where  he  has  known  nothing  of  the 
objection  ;  and  has  paid  the  debt."  This  cannot  apply 
to  the  case  of  a  judgment  successfully  impeached. 

I  agree,  however,  with  the  argument  of  Mr.  Maclennan 
to  this  extent :  that  it  is  competent  to  the  plaintiff  only 
to  set  up  the  Statute  where  it  might  have  been  set  up  in 
answer  to  the  action  at  law,  or  to  any  of  the  items  for 
the  recovery  of  which  that  action  was  brought,  and  that 
the  time  which  has  elapsed  since  the  commencement  of 
that  action,  is  not  to  run  against  the  creditor.  Taking 
the  account  upon  that  footing,  there  will  be  allowed 
against  the  estate  all  that  the  estate  was  then  liable  to 
pay,  and  only  that  which  the  estate  was  then  liable  to 

pay-   

{a)  1  R.  &  M.  347.  (5)  4  Drewry  432. 

(c)  26  Beav.  614. 
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I  disposed  of  the  costs  up  to  the  hearing  by  directing  1873. 
that  they  should  be  paid  by  the  defendants  Mary  Wood 
and  0.  H.  Wood.     Further  directions  and  subsequent 
costs  to  be  reserved. 


Anderson  v.  Trott. 

Vendor's  lien. 

Where  a  vendor  on  the  sale  of  land  takes  a  mortgage  thereon  for 
part  of  the  price  agreed  to  be  paid,  he  loses  his  lien  for  such  por- 
tion as  remains  unsecured. 

The  bill  alleged  that  the  plaintiff  sold  land  to  the 
defendant  on  the  terms  that  a  portion  of  the  purchase 
money  should  be  paid  in  two  weeks  after  the  com- 
pletion of  the  purchase,  and  the  residue  should  be 
secured  by  mortgage  ;  that  the  purchase  was  accord- 
ingly completed  by  the  execution  of  a  conveyance, 
con*taining4n  it  the  usual  receipt  for  purchase  money,  B1 
as  well  as  having  the  common  receipt  indorsed;  that,  con- 
temporaneously with  this  deed,  the  defendant  executed  a 
mortgage  for  the  part  of  the  price  which  had  been  agreed 
to  be  secured  ;  that  the  defendant  refused  to  pay  the 
sum  which  he  had  agreed  to  pay  two  weeks  after  comple- 
tion, and  that  to  an  action  which  had  been  brought  against 
him  for  the  recovery  of  that  money,  he  had  pleaded  the 
release  as  to  the  whole  purchase  money  contained  in  the 
deed.  The  prayer  of  the  bill  was  that  the  plaintiff  might  be 
declared  entitled  to  a  lien  in  respect  of  the  unsecured 
purchase  money,  and  that  he  might  be  restrained  from 
setting  up  the  release  in  the  action. 

To  so  much  of  the  bill  as  sought  to  have  a  lien  estab- 
lished, the  defendant  demurred  for  want  of  equity. 

Mr.  Bird,  for  the  demurrer. 
Mr.  Ashton  Fletcher,  contra. 
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.  1873.  Strong,  V.  C. — It  seems  clear,  fao'th  on  authority  and 
^"v^  principle,  that  a  vendor  who  completes  the  sale,  and 
T  v.  takes  a  mortgage  for  part  of  the  purchase  money,  disen- 
titles himself  to  a  lien  for  the  residue  remaining  unpaid 
and  unsecured :  Bond  v.  Kent  (a),  Hughes  v.  Karney 
(6),  Gait  v.  Erie  and  Niagara  Railway  (<?),  Sug den's 
V.  &  P.  (ed.  xiv.),  675  ;  Fisher  on  Mortgages  (ed.  ii.), 

Judgment.   ^  g-^  .  y    &  p    ^  p  m 

The  demurrer  must  be  allowed  with  costs. 


O'Donnell  v.  Black. 

Vendor  and  purchaser — Specific  performance — Damages. 

An  intending  purchaser  attended  an  auction  sale  of  lands  and  bid  off 
the  property,  but  no  memorandum  or  agreement  was  signed  evi- 
dencing the  contract,  and  the  vendor  having  refused  to  complete  the 
sale,  the  purchaser  filed  a  bill  for  specific  performance  : 

Held,  that  this  was  not  a  case  in  which  the  Court  would,  on  refusing 
specific  performance,  direct  an  inquiry  as  to  damages  under  the 
statute  28  Victoria,  ch.  17,  and  that  the  plaintiff  should  pay  the 
costs  of  the  suit. 

This  was  a  bill  for  specific  performance  of  a  contract 
!Dt-  alleged  to  have  been  entered  into  between  the  parties. 
It  appeared  that  the  premises  in  question  had  been  ad- 
veitised  for  sale  by  auction,  and  that  the  plaintiff,  with 
others,  attended  at  the  auction,  when  he  bid  off  the  pro- 
perty and  was  declared  the  purchaser  thereof.  The 
defendant  having  refused  to  carry  out  the  sale,  the 
plaintiff  instituted  the  present  suit. 

The  cause  came  on  for  hearing  before  His  Lordship 
the  Chancellor,  at  the  Sittings  at  Guelph. 

Mr.  J.  A.  Boyd,  for  the  plaintiff. 

Mr.  Moss,  Q.  C,  for  the  defendant. 


(a)  2  Vern.  281.  (6)  1  Sch.  &  Lef.  132. 

(c)  15  Grant  507. 
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Spragge,  C. — [After  briefly  stating  the  facts  of  the  1873. 
case,  remarked  to  the  effect  that]  The  principal  ques- 
tion raised  at  the  hearing  of  this  cause  was,  whether 
there  existed  a  sufficient  contract  in  writing  under  the 
Statute  of  Frauds  to  entitle  the  plaintiff  to  a  decree 
for  specific  performance.  I  held  not.  A  question  was 
then  raised  as  to  whether  I  should  direct  a  reference  as 
to  damages,  and  I  was  referred  to  How  v.  Hunt  («), 
as  being  a  case  strongly  in  favor  of  the  plaintiff's 
contention. 

I  have  referred  to  the  case,  but  fail  to  find  anything 
in  it  to  warrant  me  in  directing  the  inquiry  here  sought. 

In  that  case,  the  defendant,  by  his  agent,  had  in  Sep- 
tember, 1861,  entered  into  an  agreement  in  writing  to 
lease  to  the  plaintiff  the  ground  floor  of  certain  premises 
for  a  term  of  seven  years,  at  a  rental  of  £300  a  year, 
which  agreement  provided  that  certain  alterations  and  judgment. 
improvements  should  be  made  by  the  plaintiff  at  his  own 
expense ;  the  plaintiff  paid  a  year's  rent  in  advance, 
entered  into  possession  and  commenced  making  the  alter- 
ations. Within  a  month  afterwards  notice  was  given  to  the 
plaintiff  that  the  premises  had  been  mortgaged  to  secure 
£1,200,  and  he  was  informed  that  the  mortgagor  had  no 
power  to  rent  the  premises  ;  and  that  an  action  of  eject- 
ment had  been  brought  to  recover  possession  of  the 
whole  estate.  The  mortgagees  having  refused  to  con- 
cur in  the  lease,  the  plaintiff  stopped  the  works.  After- 
wards he  was  called  upon  to  restore  the  premises,  which 
he  did,  and  retired  from  the  possession.  In  February, 
1862,  the  plaintiff  filed  his  bill  praying  for  specific  per- 
formance of  the  agreement  for  lease,  and  that  defendant 
might  be  ordered  to  pay  off  the  mortgage  in  order  that 
a  good  title  could  be  made  to  the  plaintiff  ;  and  for  an 
inquiry  as  to  the  damages  sustained  by  the  plaintiff  by 

(a)  31  Beav.  420. 
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1873.  reason  of  the  defendant's  breach  of  the  agreement.  The 
defendant  answered  the  bill,  alleging  that  he  was  unable 
to  redeem  the  mortgage  ;  and  that  when  he  entered  into 
the  agreement,  he  had  no  reason  to  believe  the  mort- 
gagees would  object  to  the  lease,  or  to  the  alterations, 
and  submitted  that  the  plaintiff  could  not  obtain  a  specific 
performance. 

.At  the  hearing  of  the  cause,  counsel  for  the  plaintiff 
asked  for  a  decree  as  prayed,  or  in  the  alterative,  for 
an  inquiry  as  to  damages,  under  Sir  Hugh  Cairns 
Act,  (a)  and  referred  to  the  case  of  Soames  v.  Edge  (b). 
For  the  defendant  it  was  contended  that  the  plaintiff 
must  be  left  to  his  remedy  at  law,  as  the  Court  would 
not  make  a  decree  for  specific  performance,  where  it  in- 
volved an  order  for  redemption  ;  and  that,  therefore,  the 
case  did  not  come  within  the  provisions  of  the  act ;  and 
that  as  the  plaintiff,  when  he  instituted  the  suit,  had  full 
Judgment  notice  of  the  facts,  and  was  fully  aware  that  he  was  not 
entitled  to  a  decree,  the  bill  ought  to  be  dismissed  with 
costs.  The  Master  of  the  Rolls  in  .giving  judgment, 
expressed  considerable  doubt  about  the  case,  but  stated 
a  clear  opinion  that  Sir  Hugh  Cairns'  Act  was  never 
meant  simply  to  transfer  the  jurisdiction  from  a  Court  of 
Law  to  a  Court  of  Equity.  I  confess  my  own  feeling  is 
that,  in  that  case  the  plaintiff  should  not  have  come  into 
a  Court  of  Equity  at  all ;  but  the  Master  of  the  Rolls  goes 
on  to  say,  "In  a  bona  fide  case  where  the  Court,  at  the 
hearing,  has  thought  that  the  contract  could  not  be 
specifically  performed,  the  Court  is  enabled,  'if  it  shall 
think  fit,  to  award  damages  to  the  party  injured.'  I  am 
disposed  to  think  that  if  the  plaintiff  did  not  know  he 
had  good  reason  for  believing,  that  this  Court  could  not 
give  specific  performance  of  this  contract ;  and  that  if 
the  mortgagees  refused  to  join  in  the  demise,  he  could 
do  nothing  but  recover  damages  at  law.  But,  consider- 
ing the  way  the  defendant  entered  into  this  contract,  I 

(a)  21  &*22  Vic.  ch.  27,  sec.  2.  (b)  John  669. 
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am  not  disposed,  in  this  instance,  to  send  the  case  to  law,  1873. 
and  I  will  make  an  order  to  assess  the  damages  sus-  v 

°  O'Donnell 

tained  by  the  plaintiff ;  and  I  shall  give  no  costs  up  to  Bj-k 
and  including  the  hearing  ;  the  plaintiff  will  get  all  sub- 
sequent costs.  The  reason  why  I  do  not  dismiss  the 
bill  is,  that  it  is  a  new  case,  and  I  do  not  think  it  right 
under  the  peculiar  circumstances  of  the  case,  to  put  the 
plaintiff  to  his  action  at  law,  to  recover  the  damages 
which  he  has  sustained." 


The  case  as  decided,  appears  to  me,  to  break  through 
a  general  rule,  and  was  treated  as  an  exceptional  case, 
owing  to  the  special  circumstances  existing  in  it,  and  the 
Master  of  the  Rolls  says,  that  he  had  some  difficulty 
in  coming  to  the  conclusion  that  he  arrived  at ;  and 
with  all  respect,  I  hardly  think  his  premises  warrant  his 
conclusion  ;  at  all  events  it  can  hardly  be  considered  as 
an  authority  in  this  case,  where  no  such  special  circum- 
stances exist.  Here,  there  was  simply  an  auction,  at 
which  the  plaintiff  with  other  parties  attended,  and  he 
bid  off  the  property ;  but  no  contract  whatever  was 
signed,  and  he  has  incurred  no  expense  whatever ;  and, 
as  I  remarked  at  the  hearing,  a  bill  should  never  have 
been  filed  at  all.  I  do  not  think  the  present  comes  within 
the  case  in  Beavan,  and  unless  it  did  so  clearly,  in 
such  a  way  as  to  make  that  case  of  binding  authority, 
I  should  not  be  disposed  to  follow  it. 

I  am  therefore  of  opinion  that  the  bill  should  be  dis- 
missed. 

Then  as  to  costs  :  It  was  contended  before  me,  that 
if  even  the  bill  were  dismissed,  costs  should  not  be 
given  against  the  plaintiff.  The  modern  rule,  it  must  be 
admitted,  is,  that  costs  follow  the  result  ;  and,  I  must 
say,  I  consider  this  a  salutary  rule,  as  under  it,  parties 
will  naturally  be  led  to  consider  beforehand  wh'at  their 
rights  are,  and  weigh  them  carefully  before  embarking 
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1873.    in  a  kind  of  speculative  litigation,  where,  should  they 
^T^Jj  fail,    they  may  still  be  exempted  from  payment-  of 
m7r      costs  on  the  ground  of  some  peculiar  circumstances 
existing  in  the  case,  rendering  it  an  exception  to  the 
generalrule. 


In  Millington  v.  Fox  (a),  Lord  Cottenham  says, 
"  The  question  of  costs  in  Chancery  is  left  to  the  discre- 
tion of  the  Court.  That  discretion  ought  to  be  exercised, 
as  far  as  possible,  according  to  some  principle,  and  I  am 
very  much  disposed  as  a  general  rule  to  make  the  costs 
follow  the  result;  because,  however  doubtful  the  title 
may  be,  or  however  proper  it  may  be  to  dispute  it,  it  is 
but  fair  that  the  party  who  really  has  the  right  should 
be  reimbursed,  as  far  as  giving  him  the  costs  of  the  suit 
can  reimburse  him.  But  then  there  is  another  object 
the  Court  must  keep  in  view,  namely,  to  repress  unne- 
cessary litigation,  and  to  keep  litigation  within  those 
Judgment,  bounds  which  are  essential  to  enable  the  parties  to 
vindicate  and  establish  their  rights." 


In  Bartlett  v.  Wood  (6),  Lord  Westbury,  in  speaking 
of  the  question  of  costs,  says,  "  From  my  long  experience 
in  this  Court,  I  have  observed  that  nothing  requires  to 
be  more  carefully  directed  or  attended  to  than  the  mode 
in  which  the  costs  of  litigation  should  be  dealt  with  by 
this  Court  in  ordinary  cases.  Nor  is  there  anything 
which  opens  the  doors  of  the  Court  so  widely,  and 
induces  persons  to  come  up  with  unfounded  litigation 
more  than  the  unfortunate  degree  of  uncertainty  which 
exists  upon  the  subject  of  the  payment  of  costs.  I  have 
had  occasion  to  observe  upon  the  general  rule,  and  it  is 
one  from  which  most  undoubtedly,  as  far  as  I  am  con- 
cerned, I  shall  seldom  depart,  namely,  that  in  contentious 
cases  the  costs  of  the  litigation  must  be  considered  as 
following  the  result  of  it." 


(a)  3  M.  &  C.  at  p.  352. 


(b)  9  W.  R.  at  p,  8}?. 
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There  is,  therefore,  not  only  the  authority  of  these  1873. 
two  eminent  judges,  but  also  the  current  of  modern 

decision  against  the  views  expressed  by  some  learned  m£,k 
judges  as  to  the  question  of  costs  not  following  the  result. 

I  was  also  referred  to  Houck  v.  The  Town  of  Whitby  (a,) 
before  the  late  Vice  Chancellor  Mowat,  a  case  for  spe- 
cific performance  against  a  corporation,  which  could  not 
be  enforced,  because  of  the  fact  that  the  defendants 
were  a  corporate  body,  although,  as  the  Vice  Chancellor 
says,  that  sufficient  had  occurred  to  entitle  the  plaintiff 
to  relief  against  a  private  individual  or  an  unincor- 
porated company  ;  and  there,  on  dismissing  the  bill, 
the  Vice  Chancellor  merely  says,  "  It  is  not  a  case  for 
costs." 

Jackson  v.  Oglander  (b)  was  also  cited,  not  as  a 
case  in  which  the  bill  was  dismissed  without  costs,  but 
as  a  case  which  the  plaintiff  here  relies  on  as  an 

Judgment. 

authority  in  his  favor  from  the  language  used  by  Sir 
W.  Page  Wood,  on  dismissing  the  bill  with  costs.  In 
that  case  the  agent  of  Sir  Henry  Oglander  had  promised 
to  give  a  lease  of  certain  lands  in  the  Isle  of  Wight  to 
the  plaintiff  for  1000  years  at  a  ground  rent,  in  pursu- 
ance whereof  the  agent  had  prepared  a  draft  of  the 
lease  to  be  executed,  and  sent  it,  with  certain  plans  of 
the  property,  to  the  plaintiff,  and  who,  in  conjunction 
with  the  surveyor  of  the  defendant,  measured  and 
plugged  off  the  land  comprised  in  the  lease.  Afterwards 
Sir  Henry  Oglander  declined  to  grant  the  lease,  and  in 
the  letter  communicating  that  fact,  Sir  Henry's  solicitor 
offered  to  pay  the  plaintiff's  solicitor  all  his  costs.  The 
contract,  it  would  seem,  had  been  broken  off  by  Sir 
Henry  in  a  fit  of  petulance,  because  the  plaintiff  had 
employed  a  solicitor  to  act  for  him  in  the  matter.  The 
offer,  contained  in  this  letter  declining  to  grant  the  lease, 
to  pay  expenses,  is  what  drew  forth  the  observation  of 


(a)  14  Gr.  671. 
79 — VOL.  XIX.  GR. 


(b)  2H.&M.  465. 
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1873.  the  Vice  Chancellor,  that  "  Sir  Henry  having  offered, 
v  v    '  at  the  time  when  he  declined  to  grant  the  lease,  \o  pav 

O'Donnell  fa  '        r  - 

■        all  the  costs  of  the  plaintiff  up  to  that  time,  and  that 

Black.  rm  c 

offer  having  been  declined,  I  dismiss  this  bill,  with  costs 
But  for  that  offer  I  should  have  dismissed  it  without 
costs." 

What  the  Vice  Chancellor  did  say,  however,  was  a 
mere  dictum,  he  only  said  what  he  would  have  done,  if 
certain  circumstances  were  before  him  ;  and  I  cannot 
help  thinking  such  dictum  to  be  rather  in  conflict  with  the 
decisions  of  the  two"  Lord  Chancellors  which  I  have 
referred  to,  as  well  as  the  current  of  modern  decisions. 
In  the  case  of  Jaakson  v.  Oglander,  there  were- certain 
acts  done  which  might  have  been  thought  to  have  created 
a  contract,  and  expenses  were  incurred  in  pursuance 
thereof;  while  here,  there  is  no  contract  whatever, 
merely  that  one  of  an  audience  attending  an  auction 
judgment,  sale  bids  off  the  property,  but  no  expense  whatever  has 
been  incurred  by  the  purchaser. 

I  do  not  think,  therefore,  that  the  case  is  one.  where 
there  is  any  circumstance  to  take  it  out  of  the  general 
rule  with  regard  to  costs,  which  I  think  is  also  a  salutary 
one,  and  that  parties  should  not  come  into  Court  unless 
they  are  prepared  to  do  so  at  the  risk  of  costs  in  case  of 
failure.  I  therefore  dismiss  the  bill  with  costs,  and 
without  any  inquiry  as  to  damages. 
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Reynolds  v.  Coppin.  v-^v^ 

Administration  suit — Trivial  claim 

The  Court  refused  to  make  a  decree  for  the  administration  of  an 
estate,  at  the  instance  of  a  legatee  whose  claim,  including  interest 
on  his  legacy,  amounted  to  only  $28 ;  and  that  although  it  was 
alleged  there  were  other  legacies  remaining  unpaid,  amounting  in 
the  aggregate  to  a  considerable  sum. 

Hearing  pro  confesso. 

Mr.  Arnoldi,  for  the  plaintiff,  asked  for  the  usual 
decree  for  administration  of  the  estate  of  the  testator 
.  Thomas  Coppin. 

[Blake,  V.C. — From  the  statements  in  your  bill,  it 
appears  your  client  is  a  legatee  for  only  five  pounds  :  it 
seems  hard  at  this  late  day  to  burthen  the  estate  with 
all  the  costs  of  an  administration  suit  to  enforce  payment 
of  this  small  sum.] 

Mr.  Arnoldi.  It  is  shewn  that  there  are  several 
other  legatees  whose  legacies  are  all,  it  is  alleged, 
unpaid ;  some  of  them  of  considerable  amounts,  and 
amounting  in  the  whole  to  a  large  sum  of  money. 

After  looking  into  the  authorities — 

Blake,  Y.  C. — This  cause  comes  on  to  be  heard  pro  judgment. 
confesso  against  all  the  defendants.  The  bill  alleges  that 
one  Thomas  Coppin,  deceased,  died  seised  of  the  east 
half,  containing  100  acres,  and  of  the  east  half  of  the 
west  half,  containing  50  acres  of  lot  37  in  the  second 
concession  of  Osnabruck.  By  his  will,  dated  the  2nd  of 
January,  1854,  the  deceased  devised  90  acres  of  the 
aforesaid  lands  to  his  son,  the  defendant  Thomas,  and  the 
remaining  60  acres  to  his  son,  the  defendant  William. 
He  bequeathed  to  the  plaintiff  a  legacy  of  £5,  which  he 
charged  upon  these  lands.  The  defendants  accepted  the 
devises  in  their  favor,  and  went  into  possession  of  the 
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1873.  premises  given  to  them.  The  legacy  to  the  plaintiff 
has  not  been  paid,  and  this  bill  is  filed  against  these 

coppin  devisees,  claiming  payment  of  this  legacy,  and  in  default 
a  sale  of  so  much  of  the  lands  as  may  be  necessary  for 
its  satisfaction.  The  amount  now  due  in  respect  of 
this  legacy  would  be,  with  interest,  about  $28.  Our 
General  Orders  do  not  limit  a  plaintiff  as  to  the  amount 
of  his  claim  in  order  to  entitle  him  to  relief  in  this  Court. 
Under  section  25  of  "  An  Act  respecting  the  Court  of 
Chancery,  "  being  chapter  12  of  the  Consolidated 
Statutes  of  Upper  Canada,  it  is  provided  that  "  the 
rules  of  decision  in  the  Court  shall,  except  when  other- 
wise provided,  be  the  same  as  governed  the  Court  of 
Chancery  in  England  in  like  cases  on  the  4th  day  of 
March,  1837."  We  have  therefore  to  look  at  the  rule 
in  force  at  this  date  in  England  for  our  guidance.  It  is 
to  be  found  at  page  60  of  Cox's  Chancery  Orders,  and 
is  as  follows  :  "  Every  suit,  the  subject  matter  of  which 
judgment,  is  under  the  value  of  <£10,  shall  be  dismissed,  unless  it 
be  instituted  to  establish  a  general  right,  or  unless  there 
shall  be  some  other  special  circumstance,  which,  in  the 
opinion  of  the  Court,  shall  make  it  reasonable  that  such 
suit  should  be  retained."  Mr.  Story,  in  his  work  on 
Equity  Pleading,  at  section  502,  says,  "  a  similar  rule 
seems  to  prevail  in  the  Courts  of  Equity  in  America,  or 
at  least  in  those  Courts  which  have  been  called  upon  to 
express  any  opinion  upon  the  subject.  In  New  York  this 
was  the  established  rule  at  an  early  period  of  its  Equity 
jurisprudence ;  and  the  amount  has  been  recently  in- 
creased by  the  Legislature  to  the  sum  of  $100."  At 
section  500,  in  speaking  of  demurrers,  it  is  stated  that 
"  one  of  the  objections,  which  may  thus  be  taken,  is,  that 
the  value  of  the  subject  of  the  suit  is  too  trivial  to  justify 
the  Court  in  taking  cognizance  of  it ;  or,  as  the  phrase 
usually  is,  that  the  suit  is  unworthy  the  dignity  of  the 
Court.  The  true  ground  of  this  objection  is,  that  the  en- 
tertainment of  suits  of  small  value  has  a  tendency,  not 
only  to  promote  expensive  and  mischievous  litigation,  but 
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also  to  consume  the  time  of  the  Court  in  unimportant  1873. 
and  frivolous  controversies  to  the  manifest  injury  of  other 

.  J     \  Reynolds 

suitors,  and  to  the  subversion  of  the  public  policy  of  the  Co^in 
land.     Courts  of  Equity  sit  to  administer  justice  in 
matters  of  grave  interest  to  the  parties,  and  not  to 
gratify  their  passions,  or  their  curiosity,  or  their  spirit  of 
vexatious  litigation." 

I  am  of  opinion  that  the  Court  is  bound  by  the  English 
Order  in  the  matter  in  question,  and  that  this  suit 
cannot  be  entertained,  as  the  amount  involved  does 
not  exceed  $28,  and  it  does  not  come  within  any  of  Judgment. 
the  exceptions  referred  to. 

After  writing  the  above,  I  ascertained  that  this  ques- 
tion had  already  been  disposed  of ;  and  I  find  that  the 
case  of  Gilbert  v.  Braithwaite  (a),  following  W estbrooke 
v.  Browett  (b),  shews  that  the  plaintiff  is  not  entitled  to 
a  decree  in  this  suit  for  the  reasons  above  given. 


Hessin  v.  Coppin. 

Patent  of  invention — Use  of  machine  before  patent  granted. 

The  inventor  of  a  new  machine,  before  taking  out  a  patent,  erected 
and  sold  a  machine  embodying  his  invention,  and  the  purchaser  had 
it  in  use  for  three  years  before  the  inventor  procured  a  patent.  The 
machine  so  sold  was  not  put  up  for  the  purpose  of  experimenting 
but  was  sold  as  a  complete  machine,  and  was  placed  in  the  premises 
of  the  purchaser  in  order  that  he  might  reap  the  profits  expected 
from  its  use : 

Held,  that  the  inventor  had  lost  his  right  to  a  patent. 

Motion  for  injunction,  under  the  circumstances  stated 
in  the  head  note  of  judgment. 

Mr.  Moss,  Q.C.,  for  the  motion. 

Mr.  Blake,  Q.  C,  contra. 


(a)  3  Chan.  Cham.  Rep.  p.  413.  (b)  17  Grant  337. 
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1873.       The  points  relied  on  by  counsel  appear  sufficiently  in 


Hessin 

T. 

Coppin 


the  judgment. 


Blake,  V.  C. — The  plaintiff  Bamant  claims  to  be 
the  inventor  of  two  machines,  the  one  for  the  prepara- 
tion of  the  paste  from  which  lozenges  are  made ;  the 
other,  an  improved  machine  for  the  cutting  this  paste 
into  the  forms  in  which  they  are  uusally  sold  by  con- 
fectioners. These  two  machines  can  be  used  together, 
and  are  so  worked  by  the  plaintiffs  ;  and,  in  fact,  they 
form  one  complete  machine.  Patents  for  both  of  them 
have  been  issued  in  the  United  States  of  America  to  the 
plaintiffs.  The  former  machine  alone  has  been  patented 
in  Canada.  The  plaintiff  Hessin  is  interested,  with  his 
co-plaintiff,  in  the  Canadian  patent,  which  was  issued  on 
the  27th  November,  1872,  to  the  plaintiff  Bamant.  Be- 
fore the  machine  was  patented,  and,  as  early  as  July, 
1869,  Hessin  purchased  one  of  the  paste-preparing  and 
judgment,  lozenge-cutting  machines,  complete,  from  Bamant,  and 
erected  it  in  his  workshop  in  this  city,  where  it  has  been 
from  that  time  hitherto  continuously  used.  Subsequently, 
and,  towards  the  end  of  1872,  the  defendant  Chilman 
desired  to  purchase  such  a  machine,  and  employed  his 
co-defendant,  who  has  procured  it  for  him.  The  defen- 
dant Coppin  was,  it  is  alleged,  in  the  employment  of  the 
plaintiff  Hessin,  when  the  machine  was  introduced  into 
and  used  in  his  establishment  ;  and,  having  acquired  the 
knowledge  which  enabled  him  to  construct  it  while  a 
servant  [ there,*  he  obtained  his  information,  it  is  said, 
under  circumstances,  which  bound  him  to  secrecy  ;  and 
therefore  it  is  contended  he  should  be  restrained  from 
disclosing  the  same.  The  plaintiffs  further  contend  that 
the  acts  of  the  defendants  are  an  invasion  of  their  rights 
under  their  patent ;  and  that  therefore  the  court  should 
enjoin  the  defendants.  The  machine  ordered  by  Chil- 
man has  been  completed  at  a  considerable  expense,  and 
it  is  now  ready  to  be  put  up  in  his  store,  and  is  required 
for  immediate  use.    I  stated  upon  the  argument  of  the 
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motion,  that  whatever  might  be  the  relief  to  which  the  1873. 
plaintiffs  may  ultimately  be  found  entitled  against  the  de- 
fendants, I  did  not  think  it  right  to  interfere  in  their  favor 
on  an  interlocutory  motion,  upon  the  ground  that  Ooppin 
should  not  use  the  information  acquired  in  the  manner  . 
alleged  by  the  plaintiffs  ;  that,  as  Cliilman  might,  the 
next  day,  go  into  the  market  and  procure  a  machine  to 
be  made  by  some  person,  other  than  Ooppin,  I  could  not 
grant  the  injunction  asked  for  by  the  plaintiffs,  unless 
they  shewed  themselves  entitled  thereto  under  their 
patent.  To  this  the  learned  counsel  for  the  plaintiffs 
assented,  and  therefore,  I  do  not  now  further  consider 
what, owing  to  circumstances  peculiar  toCoppin's  position, 
the  rights  of  the  plaintiffs  as  against  Ooppin  may  be.  I 
should  have  preferred  the  motion  to  have  stood  over  until 
the  Spring  Sittings,  when  the  whole  matter  could  have 
been  disposed  of,  but  the  plaintiffs  would  not  undertake 
to  go  down,  and  so  I  proposed  the  examination  of  the 
plaintiff  Damant,  before  the  Court:  and  this  having  taken  juc,gment 
place,  I  proceed,  as  best  I  can,  with  the  information  be- 
fore me,  to  dispose  of  the  motion.  The  defendants 
resist  the*application  principally  upon  three  grounds : — 
They  say  the  plaintiffs  are  not  in  a  position  to  claim  pro- 
tection under  the  patent  they  procured  in  Canada: 
Firstly,  owing  to  the  dealings  of  the  plaintiffs  with  the 
machine  in  question  before  it  was  patented.  Secondly, 
owing  to  the  want  of  novelty  in  the  so-called  invention. 
Thirdly,  on  account  of  the  insufficiency  of  the  specifica- 
tions which  accompanied  the  application.  In  order  to 
consider  the  first  of  these  objections,  it  is  necessary  to 
look  at  the  true  position  of  the  plaintiffs  in  respect  of  the 
machine  in  question  ;  and  one  benefit  of  the  examination 
of  Damant  is,  that  we  have  the  statement  of  one  of  the 
plaintiffs  as  to  what  really  passed  between  him  and  his 
co-plaintiff,  upon  the  negotiation  connected  with  its  pro- 
curement. I  do  not  prejudice  the  case  of  the  plaintiffs, 
by  acting  upon  this  evidence.  Damant  says,  "  This 
machine  is  Hessins.    There  is  an  agreement  between  us 
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1872.    — Mr.  Hessin  and  myself.    Mr.  Hessin  had  the  machine 
V-n~Y~~*'  built.    It  belonged  to  him.    It  never  belonged  to  me. 
v-      It  was  so  agreed.    I  have  no  interest  in  this  machine  ; 

Coppin.  ... 

my  interest  lies  in  the  patent — not  in  this  machine.  I 
.  helped  to  put  up  this  machine  in  Toronto — the  one  that 
came  over  in  1869.  The  paste-preparing  and  cutting 
machine  have  both  been  working  successfully  since.  The 
profits  or  losses  made  by  the  machine  belong  to  Hessin. 
I  have  nothing  to  do  with  them."  Again,  "  The  paste- 
preparing  machine  was  not  an  experiment  when  sold  to 
Hessin,  then  at  worjc  successfully  for  two  years  ;"  and, 
"  But  the  moment  it  was  put  up,  there  was  no  doubt 
about  it,  and  then  it  was  worked  for  gain  in  the  course 
of  his  business."  The  evidence  then  shews  clearly  that 
the  machine  which  it  is  said  the  defendants  have  not  the 
right  to  copy,  was  "constructed"  in  1869 — "purchased" 
by  Hessin  from  Damant  about  July  of  the  same  year  ; 
erected  at  once  and  used  for  over  .three  years  "  before 
Judgment.  tne  application  for  a  patent  therefor."  It  is  equally 
clear  that  the  machine  was  complete  when  it  was  erected, 
and  that  no  improvement  has  been  made  upon  it  from 
that  period  up  to  the  time  when  the  patent  was  granted. 
It  was  not  put  up  for  the  purpose  of  experimenting  upon, 
but  as  a  perfected  machine,  in  order  to  reap  the  gains 
and  profits  expected  from  its  use  ;  and  which  have  been 
made.  The  first  question  is,  whether  the  plaintiffs 
can,  upon  such  a  state  of  facts,  uphold  this  patent. — 
Apart  from  authority,  I  would  not  have  thought  the 
plaintiffs  came  within  the  spirit  of  the  laws  as  to  patents. 
I  take  it  that  the  intention  of  the  legislature  is,  while 
protecting  the  inventor,  at  the  same  time,  to  encourage 
the  making  public  that  which  may  prove  beneficial  to 
the  community.  While  a  patentee  is  encouraged  in  the 
use  of  his  inventive  faculties,  this  encouragement  is  given 
to  a  great  extent,  in  order  that  thereby  the  public  may 
be  benefited.  The  intention  of  parliament  is,  on  the 
one  hand,  to  protect  the  inventor ;  on  the  other,  to  gain 
an  advantage  for  the  world  at  large.    The  price  that  is 
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paid  by  the  inventor  for  the  protection  given  by  law  to 
him,  is  the  immediate  disclosure  of  the  result  of  his 
labours.  If  he  does  not  choose  to  pay  this  price  for  his 
limited  monopoly,  he  does  not  come  within  that  class  of 
persons  that  the  legislature  thinks  deserving  of  protec- 
tion. It  is  not  reasonable  that  a  man  should  derive  the 
immense  advantage  which  may  arise  from  a  ten  years' 
first  user  of  his  invention,  and  then,  when  he  finds  it 
impossible  longer  to  preserve  his  secret,  or  he  has  reaped 
all  the  benefit  he  pleases  from  a  sole  use  of  the  article, 
be  allowed  to  come  and  claim,  the  same  protection  as  is 
given  to  one,  who,  from  the  first,  shares  with  others  the 
benefit  of  his  discovery. 

The  "public  use,"  with  the  consent  or  allowance,  of 
the  inventor  of  the  article  to  be  patented,  for  more  than 
one  year  previous  to  his  application,  was  made  a  bar  to 
the  granting  of  the  patent ;  but  there  was  much  difficulty 
in  ascertaining  what  constituted  a  "  public  use."  This  JU) 
difficulty  is,  to  a  great  extent,  removed  by  "  the  Patent 
Act  of  1872,"  and  its  wording  leads  lo  the  conclusion 
that  it  is  becoming  more  a  matter  of  moment  than  for- 
merly, to  require  of  the  patentee  an  immediate  application 
for  his  patent,  if  he  desire  to  be  held  entitled  thereto. 
Section  48  of  this  Act  lays  it  down  that  a  patent  for  a 
machine  shall  not  be  invalid  in  certain  cases,  "  unless 
the  same  was  purchased,  constructed,  acquired,  or  used 
for  a  longer  period  than  one  year  before  the  application 
for  a  patent  therefor,  which  circumstance  would  then 
have  the  effect  of  making  the  invention  one,  having 
become  public,  and  in  public  use."  In  section  6  we 
have  the  expression  "in  public  use,"  and  in  section  40 
"  in  the  possession  of  the  public  ;  but  we  have  not, 
until  section  48,  a  definition  of  what  will  constitute  a 
"public  use,"  or  "the  possession  of  the  public."  It 
is  under  section  6  the  plaintiffs  claim  the  rights  they 
insist  on,  and  thetnaterial  words  of  this  clause  are,  "  any 
person  having  invented  any  new  and  useful  art,  machine, 
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1873.   manufacture,  or  composition  of  matter,  or  any  new  and 
useful  improvement  on  any  art,  machine,  manufacture, 


Coppin. 


or  composition  of  matter,  not  known  or  used  by 
others,  before  his  invention  thereof,  and  not  being  in 
public  use  or  on  sale  before  his  invention  thereof,  and 
'not  being  in  public  use  or  on  sale  for  more  than  one  year 
previous  to  Ms  application  in  Canada,  with  the  consent 
or  allowance  of  the  inventor  thereof  may ,  $c."  If  then  this 
machine  had  been  u  in  public  use"  for  more  than  a  year 
previous  to  the  application  for  a  patent  with  the  consent  or 
allowance  of  the  inventor,  the  plaintiffs  are  not  entitled 
to  the  patent  they  claim.  But  section  48  declares  a 
machine  to  be  u  in  public  use  "  if  for  a  longer  period  than 
one  year  before  the  application  for  a  patent  therefor  it 
has  been  purchased,  constructed,  acquired,  or  used  ;  and 
Damant  in  his  evidence  proves  conclusively  that  the 
machine  was  purchased,  constructed  and  used  for  more 
than  a  year  before  the  application  for  the  patent,  under 
Judgment,  which  protection  is  claimed  by  the  plaintiffs.  I  am  there- 
fore of  opinion  that  the  patent  in  question  is,  lor  this 
reason,  invalid.  I  do  not  think  there  are  any  facts  which 
could  throw  much  further  light  upon  this  branch  of  the 
case,  and  I  do  not  feel  the  same  difficulty  in  disposing  of 
it  that  arises  frequently  where  the  case  rests,  not  upon 
a  question  of  law,  but  on  one  of  fact.  The  injunction 
asked  for,  would  prevent  the  defendant  Ghibnan  from 
using  the  machine  in  question  for  the  next  six  months ; 
he  has  already  been  restrained  for  the  past  three  months, 
and  I  do  not  think  I  could,  even  did  I  feel  some  doubt 
upon  the  question,  when  the  plaintiffs  refuse  to  have  the 
cause  disposed  of  at  an  early  sittings,  further  delay  the 
defendant's  action. 


I  have  somewhat  considered  the  other  two  points 
raised,  and  although  I  would  not  like  upon  them  to  dis- 
pose of  this  motion,  as  the  oral  examinations  and  expla- 
nations which  would  be  given  at  tlie  hearing,  may 
materially  alter  my  present  conclusions,  I  shall  state 
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them  shortly  for  what  they  may  be  worth.  Bamant,  says,  1873. 
"In  Hassock's  machine  there  was  a  covering  apron ;  but 
it  could  not  be  used  continuously  unless  you  placed  the  C(j-.n 
cylinders  under  the  rollers,  the  lifting  for  dusting  would 
be  obviated  by  the  cylinders  ;  but  the  cylinders  are  not 
attached  to  all  the  rollers — there  is  not  anything  to  pre- 
vent these  cylinders  from  being  attached  to  all  the  rollers 
— the  paste  is  carried  on  successively  until  we  come  to 
the  rollers  to  which  the  cylinders  are  not  attached  *  * 
the  cylinders  in  the  Hassock  machine  are  covered  with 
bolting  cloth  *  *  the  cylinders  are  placed  from  one  to 
two  feet  from  the  rollers — the  dust  would  come  out 
unevenly  even  if  the  cylinders  were  placed  near  the 
roller — the  machine  I  have  been  describing  is  not  what 
I  now  use  in  Christie  s.  About  five  years  I  have  used, 
at  Christie's,  the  same  machine  I  am  using  to-day.  The 
rolling  machine  lam  using  to-day  is  the  same  as  Hessin  V 

u  There  could  not  be  any  difficulty  in  applying  these  judgment, 
boxes  to  Hassock's  machine  ;  my  invention  is  in  putting 
the  starch  box  in  contact  with  the  aprons.  *  *  I  tried 
a  good  many  experiments  before  I  got  the  machine  ready 
to  work.  It  is  a  combination  of  the  two  that  makes  the 
benefit ;  *  *  there  is  not  anything  to  shew  how  high  the 
boxes  should  be ;  *  *  the  specifications  wTould  enable  a 
mechanic  to  construct  a  machine,  except  as  to  the  rate  of 
speed  at  which  it  is  to  be  worked.  *  *  The  different  pairs 
of  rollers  are  worked  at  different  rates  of  speed  If  this 
is  not  attended  to,  the  paste  will  be  torn.  There  is  a 
fixed  rule  about  this.  It  is  not  generally  known.  I 
never  knew  a  case  in  which  this  was  applied  ;  the  ma- 
chine would  be  useless,  it  could  not  make  the  paste  in  a 
continuous  stream  without  this  knowledge.  It  is  a 
valuable  part  of  the  machine  ;  the  public  could  get  this 
from  me ;  it  took  me  some  time  to  find  it  out,  and  is  an 
important  part  of  my  invention."  In  his  specification 
Bamant  claims-  as  follows  :  "  1st.  The  combination 
with  each  other  of  two  or  more  pairs  of  aprons,  with 
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1873.    gradually  diminishing  spaces  between  every  succeeding 
"^"T"^  pair,  substantially  as  and  for  the  purpose  herein  shewn 
v-      and  described.    2nd.  The  combination  of  the  starch 

Coppin. 

boxes,  D.  D.,  with  the  conveying  and  flattening  aprons, 
Al,  A2,  A3,  A4,  substantially  as  herein  shewn  and  des- 
cribed." And  upon  this  the  patent  issued  for  a  machine 
which,  it  is  stated,  consists,  "  1st,  in  the  combination  with 
each  other  of  two  or  more  pairs  of  aprons,  with  gradually 
diminishing  spaces  between  every  succeeding  pair.  .  2nd, 
in  the  combination  of  the  starch  boxes  D.D.,  with  the 
conveying  and  flattening  aprons  Al,  A2,  A3,  A4." 

It  appears  to  me,  that,  looking  at  Hassock's  machine 
as  described  by  Ba?nant,  and  then  reading  the  patent  of 
the  plaintiffs',  and  the  specifications  upon  which  it  issued, 
there  is  no  such  novelty  shewn  in  the  specifications  and 
patent  as  would  be  protected  by  our  pataftt  laws.  In 
the  Hassock  machine  we  have  a  paste  roller :  an  endless 
judgment,  apron  ;  a  pressure  between  this  endless  apron  and  a 
metal  roller  ;  and  a  box  from  which  the  starch  is  cast 
upon  the  apron  and  the  roller.  A  great  deal  of  stress 
has  been  laid  upon  the  fact,  that  the  machine  in  question 
has  two  endless  aprons,  and  against  these  the  paste  is 
pressed,  and  that  there  is  a  continuous  carrying  on  of 
the  paste.  The  introduction  of  the  endless  apron  above 
as  well  as  below,  cannot  be  said  to  be  a  novelty.  The 
endless  apron  has  for  years  been  used  in  the  manufacture 
of  paper  and  of  biscuits,  and  I  do  not  think,  looking  at 
the  case  of  Abell  v.  McPherson  (a),  that  even  if  we  had 
nothing  more  than  this,  it  could  be  possible  to  support 
this  patent.  It  would  come  within  the  rule  there  laid, 
down  as  vitiating  a  patent,  for  it  is  an  old  and  well-known 
contrivance,  applied  to  an  analagous  purpose.  But  the 
matter  seems  to  be  ended  when  we  remember  that  in  the 
very  machine  itself,  there  was  always  the  one  endless 
apron,  and,  all  that  is  done  here,  is  to  insert  in  the 


{a)  17  Gr. ;  23  Affd.  in  Appeal,  18  Gr.  437. 
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machine,  in  place  of  the  upper  roller  formerly  used,  a  1873. 
second  endless  apron.    The  spaces  in  the  old  machine  ^""P  ' 

•  Hessm 

between  the  roller  and  the  endless  apron  diminished,  Co^ia 
and  here  the  spaces  between  the  endless  aprons  diminish 
In  the  old  machine  the  conveying  apron  would,  another 
cylinder  being  placed,  (as  to  which  Damant  says  there 
is  neither  novelty  nor  difficulty),  continuously  carry  the 
paste  :  so  that  the  first  branch  of  the  specification  when 
compared  with  the  Hassock  machine,  does  not  seem  to 
afford  us  any  such  novelty  as  to  entitle  the  plaintiffs 
to  a  patent.  Then  in  the  Hassock  machine  there  were  the 
double  starch  boxes,  the  one  over  the  covering  apron, 
and  the  other  over  the  roller ;  the  patent  and  the  speci- 
fications do  not  shew  that  in  the  plaintiffs'  machine  there 
is  to  be  the  alteration  in  their  position,  which  is  now 
adopted  by  them,  an^  which,  it  is  contended,  makes  the 
great  difference  in  the  machines.  I  do  not  think  the 
patent  and  specifications  shew  any  such  novelty  as  the 
patent  laws  require.  The  plaintiffs  may  have  made  some  judgment, 
trifling  alteration  or  improvement,  but  they  cannot,  under 
cover  of  this,  which  is  not  patentable,  seek  to  cover  a 
mass  of  matter  to  which  they  have  no  peculiar  right. 
Even  if  the  patent  should  be  granted,  the  specification 
is  clearly  insufficient,  Damant  tells  us,  amongst  other 
things,  that  the  putting  the  starch  boxes  in  contact  with 
the  aprons  and  the  working  the  pairs  of  rollers  at  parti- 
cular and  different  rates  of  speed  are  valuable  and 
important  parts  of  his  invention, —  that  without  the 
knowledge  of  these  matters  the  machine  is  useless,  and 
that  before  he  arrived  at  the  required  information  he 
made  a  good  many  experiments.  These  are  in  fact,  the 
main  points  upon  which,  in  his  evidence,  he  sought  to 
support  his  patent ;  but  there  is  not  anything  in  the 
patent  or  the  specification  to  call  our  attention  to  or 
enlighten  us  upon  these  matters ;  on  the  contrary,  the 
specification  leads  to  the  conclusion  that  the  machine 
may  be  effective  when  used  simply  with  a  box  having  a 
perforated  bottom,  whereas  Damant  shews  us  this  is  not 
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1873.    so,  and  that  the  bolting  cloth  must  be  used  and  brought 
in  contact  with  the  apron.    The  full  and  ample  disclosure 

Ilessin  '      '  .  *         .  . 

v.      needed  is  not  to  be  found  in  this  patent  or  specification. 

Coppin.  * 

In  Simpson  v.  llolliday  (a),  the  patent  thus  described  the 
process:  "  I  mix  aniline  with  dry  arsenic  acid,  and 
allow  the  mixture  to  stand  for  some  time  ;  or,  I  accelerate 
the  operation  by  heating  it  to,  or  near  to  its  boiling  point, 
until  it  assumes  a  rich  purple  colour."  There  it  was  ad- 
mitted that  without  the  application  of  heat  the  colour 
could  not  be  produced,  and  it  was  shewn  that  a  compe- 
tent workman  would  apply  heat;  it  was  held,  however, 
that  this  specification  was  bad,  and  the  patent  founded 
thereon  was  invalid.  In  Neils  on  y.  Betts(b), Lord  Colonsay 
says  (c),  "  I  think  it  is  not  enough  that  there  has  been 
in  a  former  patent  a  general  disclosure  of  the  object 
to  be  attained,  unless  there  was  a  sufficient  specification 
pointing  out  the  mode  of  obtaining  it."  In  Parkes 
v.  Stevens  (d),  Lord  Justice  James  thus  remarks  upon 
judgment,  the  requirements  of  a  specification  :  "  It  is  obvious  that 
a  patentee  does  not  comply,  as  he  ought  to  do,  with 
the  condition  of  his  grant,  if  the  improvement  is  only  to 
be  found  like  a  piece  of  gold,  mixed  up  with  a  great 
quantity  of  alloy,  and  if  a  person  desiring  to  find  out 
what  was  new,  and  what  was  claimed  as  new,  would  have 
to  get  rid  of  a  large  portion  of  the  specification  by 
eliminating  from  it  all  that  was  old  and  common  place, 
all  that  was  the  subject  of  other  patents,  or  of  other 
improvements,  bringing  to  the  subject,  not  only  the 
knowledge  of  an  ordinary  skilled  artizan,  but  of  a  patent, 
lawyer,  or  agent."  See  also  upon  the  question  of 
novelty  and  the  nature  and  requirements  of  the  specifi- 
cation :  Qannington  v.  Nuttall  (e),  Murray  v.  Clayton 
$  Upton  (/).  Upon  the  first  ground  taken  by  the  de- 
fendants I  refuse  the  injunction. 


(a)  L.  -R.,  1  E.,  and  I.,  Ap.  315.  (5)  L.  R,  5,  E.  &'l  Ap.  1 ;  (c)  at  p.  24. 
(d)  L.  R.  6  Oh.  Ap.  36.  (e)  L.  R.  5*H.  L.  205. 

if)  L.  R.  7  Ch.  Ap.  570. 
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1873. 

Hood  v.  Dodds.  y — v — 

Insolvent — Petition  of  appeal  from  County    Court  Judge — Notice  of 
appeal — Bond  on  appeal — Discharge  from  arrest — Final  certificate. 

The  decision  of  a  County  Court  Judge  on  an  application  by  an  insol- 
vent for  his  discharge  from  imprisonment,  is  appealable. 

A  petition  of  appeal  from  the  decision  of  a  County  Court  Judge,  acting 
in  insolvency,  need  "not  set  out  all  the  evidence,  documents,  and 
materials  used  before  the  Judge.  What  is  needed  is,  that  either 
the  petition,  or  the  notice  accompanying  it,  should  shew  to  the 
opposite  party  the  objection  which  is  taken  to  the  proceeding 
appealed  from,  and  the  materials  to  be  used  on  the  argument  of  the 
appeal. 

An  order  in  insolvency  was  made  on  the  24th  day  of  December.  The 

fifth  day  thereafter  fell  on  a  Sunday: 
Held,  that  service  of  notice  of  appeal  on  the  Monday  following  was  in 

time. 

It  is  not  necessary  that  the  security  to  be  given  on  an  appeal  in  insol- 
vency should  be  executed  in  presence  of  a  Judge. 

An  insolvent  may  be  entitled  to  his  discharge  from  arrest,  though  his 
conduct  in  trade  may  have  been  such  as  to  disentitle  him  to  a  cer- 
tificate of  discharge  from  his  debts. 

The  absence  of  any  satisfactory  statement  how  it  came  that  a  credit 
balance  of  $15,000  a  short  time  before  the  insolvency  was  turned 
into  a  debit  balance  of  nearly  $13,000  ;  the  loan  of  $17,000  by  the 
insolvent  to  his  brother,  to  carry  on  a  business  which  failed,  and 
which  was  carried  on  without  capital;  the  receipt  of  -$1,250  by 
the  insolvent  a  few  months  before  his  insolvency  without  any  rea- 
sonable account  of  what  had  become  of  it,  were  considered  to  be 
circumstances  which  shewed  that  the  insolvent  was  not  entitled  to 
his  final  certificate. 

Where  creditors  are  called  upon  to  accept  a  composition  from  their 
debtor,  they  are  entitled  to  know  where  the  goods  and  money 
entrusted  to  the  debtor  are  gone,  and  to  what  causes  the  loss  is  to 
be  attributed. 


This  was  a  petition,  by  way  of  appeal  from  the 
ruling  of  the  County  Judge  of  Waterloo,  filed  by  George 
Hood,  of  Guelph,  cattle-dealer,  setting  forth  that  the 
respondent  George  Dodds  had  been  arrested  on  the 
13th  of  September,  1872,  on  a  writ  of  ea.  re.,  at  the 
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1873.  suit  of  the  petitioner  ;  and  that  special  bail  was  in  due 
course  put  in  to .  the  action  ;  whereupon  Dodds  was 

Dodds  liberatedL  by  the  sheriff ;  and  that  he  subsequently 
made  an  assignment  in  insolvency  to  one  Jackson,  who 
at  a  meeting  of  creditors  was  appointed  assignee  ; 
and  that  on  an  application  to  the  Judge  of  the  County 
Court  Dodds  was,  under  the  provisions  of  section 
145  of  the  Insolvent  Act  of  1868,  discharged  from 
arrest. 

The  petition  set  forth  several  grounds  of  appeal  from 
this  order  of  the  Judge — (1.)  That  no  schedule,  as  re- 
quired by  the  third  section  of  the  said  Act,  was  prepared 
or  submitted  at  the  first  meeting  of  creditors  of  the 
insolvent.  (2.)  That  from  the  evidevce  adduced  before 
the  Judge  it  did  not  and  could  not  properly  appear  that 
the  debtor  had  bond  fide  made  an  assignment,  as 
required  by  said  section  ;  or  that  the  debtor  had  not 
Statement,  been  guilty  of  any  fraudulent  disposal,  concealment,  or  • 
retention  of  his  estate,  but  had  acted  fraudulently,  first, 
in  having  secreted  part  of  his  estate  in  order  to  defeat 
his  creditors  generally  and  the  petitioner  in  particular : 
secondly,  in  having  fraudulently  and  improperly  pro- 
cured the  indorsement  of  the  petitioner  on  several  notes 
of  the  insolvent,  and  had  fraudulently  obtained  large 
sums  of  money  from  the  petitioner :  third,  that  he  had 
kept  no  proper  books  of  account ;  and  that  his  attempted 
explanations  in  respect  of  his  books  and  accounts  were 
unsatisfactory  and  insufficient,  and  were  not  of  such  a 
nature  as  to  justify  his  discharge. 

Mr.  Blake,  Q.C.,  for  the  petitioner. 

Mr.  Boidby  (Berlin),  contra. 

The  other  points  relied  on  by  counsel  appear  in  the 
head-note  and  judgment. 
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Blake,  V.  C. — This  is  an  appeal  from  the  order  of 
the  County  Court  Judge  of  the  County  of  Waterloo, 
made  on  the  24th  of  December,  1872,  whereby  he  dis- 
charged from  arrest,  the  defendant,  an  insolvent  under 
the  Act  of  1869. 

The  defendant  was  arrested  under  a  ca.  re.  on  the  13th 
of  September,  1872,  and  shortly  afterwards  he  gave  bail 
in  the  action.  On  the  9th  of  November  following,  he 
made  a  voluntary  assignment  under  the  provisions  of  the 
Insolvent  Act  of  1869.  On  the  29th  of  the  same  month 
an  official  assignee  was  duly  appointed.  On  the  30th 
of  the  same  month  the  defendant  was  rendered,  and 
remained  in  close  custody  until  discharged  as  above 
mentioned,  under  section  14-5  of  the  Insolvent  Act. 

Upon  the  argument  of  the  petition  Mr.  Bowlby  made 
four  objections  to  its  being  heard,  before  proceeding 
with  the  main  ground  of  his  opposition  to  the  appeal ;  Judgment, 
and  these  were,  first,  that  the  matter  in  question  is  one 
as  to  which  the  judgment  of  the  County  Court  Judge  is 
final. 

The  section  upon  which  the  appellant  bases  his 
right  is  number  eighty-three,  and  it  says,  "  If  any  of 
the  parties  to  any  appeal,  contestation,  matter,  or  thing, 
upon  which  a  Judge  has  made  any  final  order  or  judg- 
ment, are  dissatisfied  with  such  order  or  judgment  *  * 
they  may  appeal  therefrom  *  *  to  the  Court  of 
Chancery."  This  section  gives  larger  powers  than  that 
conferred  by  the  Act  of  1864 :  in  words  it  embraces 
applications  such  as  the  present;  and  I  can  see  vo 
reason  why  the  question  of  the  granting  or  refusing 
the  discharge  from  arrest  should  be  a  matter  in  which 
the  judgment  of  the  County  Court  Judge  is  to  be  final. 

I  therefore  think  this  objection  must  be  overruled  ; 
the  next  objection  taken  is,  that  the  petition  is  defective 
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because  it  does  riot  comply  with  section  eight-four,  which 
says  the  appeal  shall  not  be  permitted,  unless  the  party 
desiring  to  appeal  causes  to  be  served  upon  the  opposite 
party  and  his  assignee  "  an  application  in  appeal  setting 
forth  the  proceeding  before  the  Judge,  and  his  decision 
thereon." 

Here  a  petition  has  been  presented  and  served,  also  a 
notice  of  the  application  and  a  copy  of  the  Judge's  de- 
cision, but  it  is  said  all  the  evidence,  documents  and 
materials  used  before  the  Judge  must  be  set  out  in  the 
petition.  I  do  not  think  this  is  necessary.  What  is 
needed  is,  to  shew  the  opposite  party  the  objection  you 
take  to  the  proceeding  against  which  you  move,  and  the 
material  you  purpose  using  in  the  argument  of  the  appeal. 
The  notice  given  refers  to  the  proceedings  before  the 
Judge  upon  which  the  appellant  relies  for  a  reversal  of 
his  order,  and  it  states  that  these  will  be  read  on  the  ap- 
Judgment.  plication.  Order  345  of  the  General  Orders  of  the  Court 
of  Chancery  requires  an  application  for  an  order  to 
amend  to  be  made  "upon  motion,  the  notice  of  which  is 
to  state  the  required  amendment,"  but  it  has  been  held 
that  this  order  is  satisfied  where  the  notice  of  motion 
refers  to  an  affidavit  proving  an  exhibit  which  sets  forth 
the  proposed  amendment.  No  doubt  the  object  of  the 
Legislature  here  is  to  require  a  reasonable  notice  of  the 
matter  appealed  from,  the  grounds  upon  which  the  appeal 
is  based,  and  the  materials  which  support  it ;  and  it  is 
for  the  Court  to  say  whether  there  has  been  a  mislead- 
ing of  the  respondent,  or  a  failure  to  supply  him  with  all 
that  is  needed  to  enable  him  to  prepare  to  answer  the 
application.  It  is  not  pretended  there  is  anything  of 
the  kind  here,  and  I  overrule  this  objection. 

The  next  ground  is,  that  the  appellant  did  not  serve 
his  petition  within  five  days  from  the  day  on  which  the 
order  or  judgment  is  rendered.  The  order  was  made  on 
the  twenty-fourth  of  December,,  the  fifth  or  last  day  woulc( 
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apparently  fall  on  the  twenty-ninth,  but  as  this,  the  last  1873. 
day,  is  a  Sunday,  the  appellant  would  have  the  whole  of  V-^~J~ 
the  day  following  to  perform  the  required  act ;  the  peti- 
tion was  served  on  the  thirtieth,  which  was  therefore  in 
time.  Independently  of  this  general  rule  or  practice, 
section  143  of  the  Act  provides  that  the  word  day  shall 
mean  a  judicial  day ;  this  being  so,  Christmas  day  and 
Sunday,  which  intervened,  must  be  excluded,  and  this 
notice  would  therefore  not  be  too  late. 


The  fourth  objection  is,  that  the  section  which  requires 
security  to  be  given  as  a  condition  precedent  to  the 
hearing  the  appeal  has  not  been  complied  with.  The 
words  of  the  section  (84)  are,  that  the  appeal  shall  not 
be  permitted  unless  the  party  desiring  to  appeal  within 
the  said  period  of  five  days  causes  security  to  be  given 
before  the  Judge  by  two  sufficient  sureties.  Here  the 
bond  was  duly  executed  by  the  parties  in  the  town  of 
Guelph  and  transmitted  to  and  received  by  the  Judge  judgment, 
in  the  town  of  Berlin  where  he  resides,,  and  it  is  said, 
although  no  exception  is  taken  to  the  form  qf  the  bond, 
or  the  sufficiency  of  the  bondsmen,  that  the  Act  is  not 
complied  with  as  the  security  was  not  given  "before" 
the  Judge. 

I  do  not  think  it  necessary  to  consider  whether  or 
not  there  is  anything  in  this  objection,  as  I  am  of 
opinion  it  is  one  that  should  have  been  taken  before 
the  Judge  of  the  Insolvent  Court :  the  point  is  disposed 
of  in  re  Owens  (a). 

It  was  under  section  145  of  the  Act  in  question 
that  the  defendant  obtained  his  discharge ;  and  the  por- 
tions of  that  section  material  to  the  present  application 
are  "  if  on  such  examination  it  shall  appear  to  the  satis- 
faction of  the  Judge  that  the  said  debtor  has  bona  fide 


(a)  12  Gr.  564, 
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1873,  made  an  assignment  as  required  by  the  tenth  section  of 
this  Act,  and  has  not  been  guilty  of  any  fraudulent  dis- 
Dodds  Posal>  concealment,  or  retention  of  his  estate,  or  any 
part  thereof,  or  of  his  books  and  accounts  or  any 
material  portion  thereof,  or  otherwise  in  any  way  con- 
travened the  provisions  of  this  Act,  such  Judge  shall  by 
his  order  on  motion  discharge  the  debtor  from  confine- 
ment or  imprisonment."  It  was  argued  that  as  the 
defendant  possessed  nothing  to  assign,  he  having  before 
his  assignment  parted  with  or  encumbered  all  his  estate 
to  its  full  value,  it  could  not  be  said  that  he  had  bona 
fide  made  an  assignment.  It  is  not  shewn  that  there 
was  such  a  fraudulent  parting  with,  or  encumbering  of 
the  estate  of  the  debtor  as  would,  taken  in  connection 
with  the  other  facts  of  the  case,  justify  the  Court  in 
the  conclusion,  that  the  insolvent  did  not  in  good  faith, 
make  his  assignment  :  He  Thomas  (a)  shews  that  the 
absence  of  property  on  the  part  of  the  insolvent  is  no 

judgment,  bar  to  his  obtaining  the  benefit  of  the  Act. 

Even  if  one  principal  object  of  the  insolvent  was  to 
obtain  his  discharge  from  arrest  by  means  of  these  insol- 
vency proceedings,  I  do  not  think  this  material,  so  long 
as  the  object  of  the  Act,  in  so  far  as  the  creditors  are 
concerned,  is  attained  by  procuring  whatever  portion 
of  the  debtor's  estate  they  may  be  entitled  to  for  the 
satisfaction  of  their  debts.  I  think  the  debtor  comes 
within  the  section  referred  to  in  this  respect,  that  he 
has  bona  fide  made  an  assignment  under  the  10th 
section  of  the  Act. 

It  was  further  argued  that  the  insolvent  had  not 
fulfilled  the  requirements  of  section  3  of  the  Act  in 
not  filing  the  declaration  therein  referred  to.  But 
at  the  meeting  held  he  was  not  asked  to  do  so  : 
the  schedule  and  statements  which  he  was  to  verify  by 


(a)  15  Gr.  196. 
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his  declaration,  were  not  prepared.  I  take  it  that  when 
the  assignee  has  not  prepared  these  statements  and 
schedules,  and  the  creditors  do  not  ask  for  them,  and 
there  is  in  fact  nothing  for  the  insolvent  to  verify,  the 
Court  will  scarcely  detain  him  in  jail  on  the  ground  that 
this  is  a  contravention  of  the  Act.  In  Re  Thomas  it 
was  held  that  the  default  of  the  assignee  was  no  ground 
for  refusing  an  insolvent  his  final  discharge,  and  I 
must  conclude  it  to  be  a  fortiori  in  favor  of  the  insolvent 
where  his  application  is  for  discharge  from  arrest. 
Besides,  here  the  creditors  and  assignee  have  nothing  in 
reality  to  complain  of  on  this  head,  as  the  insolvent  has 
submitted  to  a  lengthened  examination,  and  furnished 
them,  apparently,  with  all  the  information  in  his  power  : 
In  re  Barwick  (a). 

The  most  difficult  question  for  consideration  is, 
whether  the  debtor  has,  apart  from  the  matters  dis- 
posed of,  shewn  himself  entitled  to  his  discharge. 
This  difficulty  arises  upon  the  true  construction  of 
the  words,  "  or  otherwise  in  any  way  contravened 
the  provisions  of  this  Act."  In  sub-section  2  of  section 
145,  the  preceding  words  are,  "  if  on  such  examination 
it  shall  appear  to  the  satisfaction  of  the  Judge  that  the 
said  debtor  has  bona  fide  made  an  assignment  as  required 
by  the  10th  section  of  this  Act,  and  has  not  been  guilty 
of  any  fraudulent  disposal,  concealment,  or  retention  of 
his  'estate,  or  any  part  thereof,  or  of  his  books  and 
accounts,  or  any  material  portion  thereof."  If  the 
words  "  or  otherwise  in  any  way  contravened  the  pro- 
visions of  this  Act,"  are  intended  to  embrace  all  the 
provisions,  conditions,  and  stipulations  to  be  observed  by 
the  insolvent  for  all  purposes,  then  I  do  not  think  he 
can  claim  his  discharge  from  arrest,  for  1  am  of  opinion 
he  cannot  claim  his  discharge  as  an  insolvent.  He  is 
not  entitled  to  a  discharge,  which  is  equivalent  to  a  certi- 
ficate that  throughout  his  business  he  has  conducted 
himself  in  such  a  manner  as  that  the  mercantile  commu- 


te 5  L.  T.  N.  S.  238. 
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nity  are  warranted  in  giving  him  credit,  and  dealing 
with  him  as  an  honest  and  upright  trader,  and  one 
whose  business  capacity  and  knowledge  of  trade  render 
it  safe  to  have  dealings  with.  The  absence  of  books  : 
the  absence  of  any  satisfactory  statement  as  to  how  it 
comes  that  a  credit  balance  of  $15,000,  a  short  time  be- 
fore the  insolvency,  is,  within  a  few  months,  turned  into, 
a  debit  balance  of  nearly  $30,000 :  the  loaning  to  his 
brother  a  sum  of  $17,000  to  carry  on  a  business  in  which 
he  failed,  and  which  was  being  carried  on  without  capital: 
the  Hamilton  debt  of  $12,000  unsecured,  and  incurred 
under  the  circumstances  set  forth  by  the  insolvent  :  the 
receipt  of  $1,250  from  the  plaintiff  by  the  insolvent  a 
few  months  before  his  insolvency,  and  not  a  word  of  ex- 
planation as  to  what  has  become  of  it ;  all  go  to  shew 
that  the  defendant  is  not  entitled  to  an  order  of  the 
Court  which  has  the  effect  I  have  above  stated.  Where 
creditors  are  called  upon  to  accept  a  composition  from 
judgment,  their  debtor,  the  least  satisfaction  they  may  demand  is 
to  know  where  the  goods  or  money  entrusted  to  the 
debtor  have  gone,  and  to  what  cause  the  loss  is  to  be 
attributed,  in  order  that  they  may  learn  whether  for  the 
future  it  is  the  insolvent  trader  they  are  to  avoid,  as  one 
incapable  of  carrying  on  that  which  he  has  undertaken  ; 
or,  the  class  of  business  in  which  he  has  been  engaged, 
as  one  apt  to  lead  to  bankruptcy. 

It  is  necessary  to  impress  this  upon  those  who  desire 
to  take  advantage  of  this  Act,  as  they  seem  for  the  most 
part,  to  consider  there  is  but  one  object  to  be  served  by 
it,  and  that  is  the  procuring  for  all  debtors  an  absolute 
discharge  from  their  debts. 

Although  a  debtor  may  fail  to  shew  himself  entitled 
to  his  discharge  as  an  insolvent,  it  may  reasonably  be 
said  that  it  does  not  follow  he  is  disentitled  to  his  dis- 
charge from  arrest.  If  the  Legislature  intended  to  lay 
down  the  rule  that  the  discharge  from  arrest  was  to  de- 
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pend  upon  the  same  facts  and  circumstances  as  the 
ordinary  discharge,  section  145,  in  place  of  setting 
forth  in  the  manner  in  which  it  does  the  requirements  to 
be  demanded  of  the  debtor,  would  probably  have  simply 
stated  that  any  debtor  shall  be  entitled  to  his  discharge 
from  arrest,  who  shews  that  which  would  entitle  him  to 
his  discharge  as  an  insolvent.  It  seems  to  me  obvious, 
looking  at  the  present  law  of  arrest,  and  the  length  the 
Legislature  have  gone  in  abolishing  imprisonment  for 
debt,  that  the  conditions  of  discharge  in  the  one  case, 
should  not  be  so  severe  as  in  the  other.  It  is  reasona- 
ble enough  to  say :  "  you  must  keep  books  if  you  are  to 
obtain  a  discharge  as  an ,  insolvent ;  but,  although  you 
may  have  omitted  this  duty,  we  will  not  detain  you  in 
jail  on  that  account." 

I  am  of  opinion  that  the  words,  "  or  otherwise,  in  any 
way  contravened  the  provisions  in  this  Act,"  cannot  be 
read  in  so  wide  a  sense  as  to  include  all  the  requirements  judgment, 
and  conditions  necessary  to  be  observed  in  order  to 
procure  the  general  discharge  of  the  insolvent,  but  that 
they  must  be  limited  to  those  provisions  required  to  be 
performed  by  the  insolvent  prior  to  his  application,  such 
as  the  assisting  in  the  preparation,  of  statements,  the 
attending  the  meetings  of  creditors,  submitting  to  exami- 
nations, and  such  like.  These  may  be  termed,  the  direct 
requirements  or  provisions  of  the  Act,  as  distinguished 
from  those  which  are  mere  conditions  to  be  fulfilled,  if 
the  insolvent  desires  to  procure  his  certificate.  Another 
reason  that  leads  me  to  this  conclusion  is,  that  in  this 
section  we  have  repeated  what  appears  in  section  101  as 
to  the  effect  of  the  fraudulent  disposal,  concealment,  or 
retention  of  the  estate  or  books  of  the  insolvent.  The 
other  minor  matters  referred  to  in  section  101  are  not 
repeated  in  section  145,  but  this  important  one  which  is 
considered  sufficient  to  disentitle  the  debtor  to  any  dis- 
charge, appears  in  both  sections.  If  it  was  the  intention 
of  the  Legislature  to  require  the  whole  of  this  section  to 
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1873.   be  observed,  I  think  it  would  have  been  referred  to  in 
v — * — '  unmistakable  language :  and  I  am  also  of  opinion  that 
v.      if  all  that  is  laid  down  in  sections  103,  147,  and  sections 

Dodds. 

86  to  94  was  to  be  observed,  then,  in  place  of  selecting 
some  matters  therein  set  forth,  and  omitting  the  others, 
the  Act  would  have  referred  to  these  sections  specifically, 
or  set  out  the  matters  in  full.  The  best  opinion  I  can 
form  on  the  subject  is,  that  if  the  debtor  submits  to  an 
examination,  and  upon  such  examination  it  appears  that 
the  debtor  has  made  a  bona  fide  assignment  as  required 
by  the  10th  section  of  the  Act,  and  has  not  been  guilty 
of  any  fraudulent  disposal,  concealment,  or  retention  of 
his  estate,  or  any  part  thereof,  or  of  his  books  and 
accounts,  or  any  material  portion  thereof,  and  has  not 
contravened  the  provisions  of  the  Act,  meaning  thereby, 
not  those  conditions  which  are  set  forth,  as  being  the 
terms  upon  which  the  final  discharge  is  obtained,  but 
those  direct  provisions  required  to  be  performed  up  to 
judgment,  the  time  the  discharge  from  arrest  is  sought,  that  the 
debtor  is  entitled  to  his  discharge  from  arrest.  I  think 
the  insolvent  has  complied  with  section  145,  explained 
in  the  above  manner,  that  he  is  entitled  to  his  discharge, 
and  that  the  Judge  of  the  County  Court  was  right  in 
granting  it,  I  therefore  dismiss  the  appeal ; — but  I  do 
so  without  costs.  I  do  not  think  it  at  all  unreasonable 
that  the  creditors  feel  it  a  hardship  that  the  debtor 
should  give  so  poor  an  account  of  his  dealings  with 
his  estate,  and  I  think  it  reasonable  that  wherever  a 
debtor  gives  as  little  and  as  unsatisfactory  information  as 
we  find  here,  about  that  in  which  his  creditors  are  enti- 
tled to  look  for  a  full  and  satisfactory  statement  upon 
an  application  for  his  final  discharge,  or  for  his  discharge 
from  arrest,  there  should  be  the  fullest  discussion  upon 
the  matters  of  the  estate :  in  In  Re  Smith  (a),  In  Re 
Lamb  (6). 


(a)  4  Practice  Reports,  89. 


(b)  4  Practice  Reports,  16, 
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ABANDONMENT. 

See  "  Equity  of  Redemption." 
• — » — 

ABORTIVE  HEARING. 

At  the  hearing  of  a  cause  the  plaintiff  was  held  entitled  to 
a  decree  on  the  pleadings  as  they  stood  ;  the  defendant  had 
omitted  to  set  up  a  defence  of  the  registry  law  ;  and  the 
plaintiff  had  for  that  and  other  reasons  not  attempted  to  prove 
notice  :  under  these  ciicumstances,  she  defendant  was  after- 
wards  allowed  to  set  up  the  new  defence,  on  terms  of  paying 
the  costs  of  the  former  hearing. 

Forrester  v.  Campbell,  143. 

ACCOUNT  OF  PROFITS. 
See    "  Tenants    in  Common." 


ACCOUNT  STATED. 
See  ''Principal  and  Agent,"  2. 


ADDING  PARTIES  IN  THE  MASTER'S  OFFICE. 

A  registered  judgment  creditor  had  filed  a  bill  impeaching 
a  conveyance  made  by  his  debtor,  which  was  ultimately  de- 
clared void,  and,  in  proceeding  to  take  the  account  in  ihe 
Master's  office,  the  plaintiff  obtained  and  served  an  order  trom 
the  Master,  making  a  prior  incumbrancer  a  party  : 
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Held,  that,  as  the  plaintiff,  in  his  proceedings,  had  elected 
not  to  make  the  prior  incumbrancer  a  party  to  his  bill,  his 
serving  him  with  the  order  in  the  Master's  office  was  irregular, 
and  the  order  was  discharged  at  the  instance  of  such  prior 
incumbrancer. 

Crawford  v.  Meldrum,  165. 

In  such  a  case,  if  the  prior  incumbrancer  should  afterwards 
put  the  judgment  creditor  to  file  a  bill  to  redeem,  whether  he 
would  be  entitled  to  his  costs.     Qucere.  Ib. 


ADMINISTRATION,  LETTERS  OF. 

See  " Pleading." 


ADMINISTRATION  SUIT. 

1.  In  the  case  of  small  estates  an  administration  suit  can 
only  be  justified  where  every  possible  means  of  avoiding  the 
suit  had  been  exhausted  before  suit  brought. 

McAndrew  v.  LaFiamme,  193. 

2.  Where  a  next  friend  had  filed  a  bill  for  a  minor  without 
having  observed  this  rule,  and  the  suit  did  not  appear  to  have 
been  necessary  in  the  interests  of  the  minor,  the  next  friend 
was  charged  with  all  the  costs.  Ib. 

3.  Although  the  Court  has  the  power  cf  protecting  the  estate 
of  a  testator  by  charging  the  executor  with  the  costs  of  a  suit 
for  administration  unnecessarily  brought  by  him,  it  will,  where 
on  the  first  application  to  the  Court  it  is  not  shewn  that  any 
good  ground  exists  for  instituting  proceedings  for  the  admin- 
istration of  the  estate,  by  the  Court,  refuse  the  application. 

Barry  v.  Barry,  458. 

4.  In  answer  to  a  motion  for  an  administration  order,  one  of 
the  executors  swore  that  the  personal  estate  had  not  exceeded 
$50.  The  Court  before  it  would  make  the  order,  required  the 
applicant  to  file  an  affidavit  stating  that  he  had  reason  to  be- 
lieve and  did  believe  that  the  result  of  the  proceedings  would 
shew  a  substantial  balance  of  personal  estate  to  be  divided 
among  the  legatees. 

Foster  v.  Foster,  463. 

5.  The  Court  refused  to  make  a  decree  for  the  administra- 
tion of  an  estate,  at  the  instance  of  a  legatee  whose  claim, 
including  interest  on  his  legacy,  amounted  to  only  $28  ;  and 
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that  although  it  was  alleged  there. were  other  legacies  remain- 
ing unpaid,  amounting  in  the  aggregate  to  a  considerable  sum. 

Reynolds  v.  Coppin,  627. 

See  also  "  Practice,"  4. 

AFFIDAVIT  AS  TO  AMOUNT  OF  ESTATE. 
See  4i  Administration  Suit."  4. 


AGENT,  SIGNATURE  OF. 
See  "  Statute  of  Frauds." 


ALIMONY. 

1.  A  husband,  against  whom  his  wife  has  obtained  alimony, 
on  the  ground  of  desertion,  is  not  entitled,  as  of  right,  to  have 
the  decree  vacated  or  suspended,  on  his  afterwards  offering  to 
receive  and  maintain  her. 

Cronk  v.  Oronk,  283. 

2.  A  woman  filed  a  bill  for  alimony  on  the  ground  of 
adultery,  and  desertion,  which  suit  was  ultimately  arranged 
by  the  husband  agreeing  to  pay  a  sum  of  money  which  the 
plaintiff  accepted  in  payment  of  all  past  or  future  claims  for 
alimony  ;  and  a  decree  was  drawn  up  stating  this  arrangement, 
and  that  it  was  agreed  to  dismiss  the  bill ;  and  that  such  dis- 
misal  should  be  treated  as  a  dismissal  on  the  merits  : 

Held,  that  such  decree  furnished  no  defence  to  a  bill  after- 
wards filed  by  the  wife  for  alimony  on  the  ground  of  subsequent 
desertion  and  adultery, 

Henderson  v.  Henderson,  464. 


AMENDING  PLEADINGS,  COSTS  OF. 
See    44  Abortive  Hearing." 

APPEAL  FROM  COUNTY  COURT  JUDGE. 
See  44  Insolvency,"  2  3,  4,  5. 

APPEAL  FROM  THE  MASTER. 
See  44  Conflict  of  Evidence." 
"Practice,"  2. 
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APPEAL  ORDER. 

Where  the  Court  of  Appeal  orders  payment  of  money,  and 
says  nothing  as  to  any  antecedent  interest  thereon,  such  in- 
terest cannot  afterwards  be  added  by  the  Court  of  Chancery; 
at  all  events,  in  cases  in  which,  though  interest  is  usually 
given,  it  was  not  a  matter  of  strict  legal  right  but  of  discretion. 

Box  v.  The  Provincial  Insurance  Co.,  48. 

APPEAL  TO  PRIVY  COUNCIL. 
See  "  Practice."  3. 

ARBITRATION. 

1.  Where  at  the  commencement  of  a  reference,  L  the  arbi- 
trator for  one  side,  conferred  privately  with  the  parties  who 
nominated  him  on  the  matters  in  question,  and  on  the  evidence 
to  be  offered  ;  and  continued  this  course  to  the  end,  it  was 
held  that  the  impropriety  was  not  cured  by  shewing  that  after 
the  reference  had  made  some  progress,  the  other  arbitrator 
acted  with  similar  irregularity  on  the  other  side. 

In  re  Lawson  and  Hutchinson,  84, 

2.  The  reference  was  to  two  arbitrators,  with  power  for  the 
arbitrators  to  appoint  an  umpire,  who  was  to  make  an  award 
if  the  two  arbitrators  disagreed  ;  an  umpire  was  accordingly 
appointed;  and,  the  arbitrators  differing  the  umpire  made  an 
award  : 

Held,  that  each  party  was  entitled  to  the  free  judgment  of 
the  two  arbitrators  on  the  matters  in  difference,  as  a  condition 
precedent  to  the  umpire's  authority  coming  into  force;  as  well 
as  their  free  judgment  in  the  appointment  of  the  umpire  ;  and 
that  the  irregularity  of  the  arbitrator  L's  course  in  holding 
private  conferences  with  one  of  the  parties  was  sufficient  to 
avoid  the  award  of  the  umpire.  Ib. 

3.  After  the  two  arbitrators  bad  finally  differed,  the  umpire 
had  a  private  conversation  on  the  subject  of  the  reference  with 
the  arbitrator  L  in  the  absence  of  the  other  arbitrator  and  of 
the  parties  :  Held,  that  as  L  had  acted  as  the  agent  for  one 
side,  private  conversation  with  him  was  as  injurious  and  ob- 
jectionable as  private  conversation  with  the  principals  would 
have  been.  .  lb. 

4.  The  Court  allowed  the  party  prejudiced,  to  serve  a  sup- 
plementary notice  embodying  the  objection  as  to  the  course  of 
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the  umpire  and  arbitrator  L,  the  same  having  come  to  light 
on  cross-examination,  and  there  being  strong  reason  for  appre- 
hending that  the  award  was  not  a  fair  award.  lb. 

5.  It  is  no  objection  to  a  motion  to  set  aside  an  award,  that 
the  award  has  been  made  an  order  of  Court.  lb. 


ARBITRATORS,  IRREGULAR  CONDUCT  OF. 

See  "Arbitration,"  1,  2,  3. 


ARREST,  DISCHARGE  FROM. 

See  "  Insolvency,"  6. 


AUCTION  SALE. 

.  See  "Redemption,"  1. 

AWARD. 

See  "  Arbitration,"  2. 
"  Railway  Act." 

BILL  OF  COSTS. 
[when  delivered  not  revocable.] 
See  "  Practice,"  5. 


BOND  ON  APPEAL. 

See  "  Insolvency,"  5. 


BONUS  TO  RAILWAY  COMPANY. 
See  ''Municipality." 

BUSINESS  CONTINUED  BY  EXECUTOR.' 

See  "  Personal  Representative,"  2. 


BY-LAW. 
See  "  Municipal  Corporations." 
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CHAMPERTY. 

1.  An  heir-at-law  being  •supposed  to  have  a  right  to  call 
trustees  to  account  and  to  impeach  sales  made  by  ihem,  such 
supposed  right  being  considered  very  doubtful  and  being  one 
which  could  only  be  reached  through  a  suit  in  this  Court,  and 
the  heir-at-law  being  himself  unwilling  to  litigate  the  matters 
in  question,  he  assigned  his  interest  to  a  third  person  ;  and,  by 
the  agreement,  the  consideration  for  such  assignment  wasoniy 
to  be  paid  in  case  of  success. 

Held,  that  a  merely  speculative  purchase  of  this  kind  can- 
not be  enforced  in  equity. 

Little  v.  Hawkins,  267. 

2.  The  plaintiff  admitted  himself  to  have  been  a  mere 
speculative  purchaser,  buying  for  less  than  one-sixth  of  its 
value  a  piece  of  land  which  he  knew  to  be  in  the  occupation  of 
another  person  who  claimed  to  be  the  owner,  from,  a  vendor 
whom  he  sought  out,  and  who  did  not  pretend  to  be  the  owner 
of  the  subject  of  the  purchase  ;  whom  the  plaintiff  agreed  to 
indemify  against  the  costs  of  the  litigation  which  both  antici- 
pated, and  who  was  to  share  in  the  fruits  of  the  contemplated 
law  suit : 

Held,  that  this  contract  savoured  of  maintenance  and  cham- 
perty, and  was  not  that  honest  bona  fide  purchase  which  alone 
the  Registry  Law  was  intended  to  protect. 

Wigle  v.  Setterington,  512. 


CHARGE  OF  DEBTS. 
See  "  Conversion." 

CHATTELS,  SALE  OF,  FOR  TAXES. 

See  «  Tax  Sale  of  Chattels." 


CLERICAL  ERROR. 

A  mortgage  and  memorial  were  executed  on  the  26th  of 
February,  1855,  but  by  a  clerical  error  the  date  in  the  mort- 
gage was  written  as  1851  :  The  memorial  stated  the  date  of 
the  mortgage  as  1855  : 

fleld,  that  the  error  did  not  vitiate  the  registration. 


Harty  y.  Appleby,  205. 
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COLLATERAL  SECURITY. 

See  "Mortgage,"  &c„  7. 

COLLUSION,  JUDGMENT  BY, 
•  See  "  Limitations,  Statute  of." 

COMMISSION. 

See  "  Partnership,"  3. 


CONFIRMATION. 

See  "Equity  of  Redemption,"  1. 

CONFLICTING  EVIDENCE. 

Although  the  rule  is,  that  if  the  decision  of  a  question  of  fact 
depends  altogether  on  the  credit  to  he  given  to  direct  testimony 
of  conflicting  witnesses,  the  Court  will  adopt  the  finding  of 
the  Master;  still,  where  the  evidence  of  the  mortgagor  and 
mortgagee  as  to  an  arrangement  that  a  mortgage,  which  had 
been  satisfied,  should  be  allowed  to  continue  as  a  collateral 
security  for  subsequent  indorsements  and  other  notes  held  by 
the  mortgagee,  and  the  mortgage  deed  had  been  allowed  to 
remain  in  the  hands  of  the  mortgagee  undischarged,  and  the 
mortgagee  had  retained  possession  of  the  title-deeds,  the  Court 
considered  these  circumstances  as  strongly  confirming  the  direct 
evidence  of  the  mortgagee,  and  reversed  the  decision  of  the 
Master,  who  had  found  against  the  fact  of  such  an  agreement 
having  been  made  between  the  parties. 

Morrison  v.  Robinson,  480 


CONSIDERATION,  EVIDENCE  OF. 

The  amount  mentioned  in  a  conveyance  as  the  consideration 
money  is  not  conclusive  evidence  of  the  true  consideration  in 
favor  of  the  vendor,  on  a  bill  filed  by  him  impeaching  the  trans- 
action, on  the  ground  of  inadequacy  of  price. 

Shank  v.  Coulthard,  324/ 


CONTESTING  CREDITOR'S  JUDGMENT. 
See  '*  Fraudulent  Conveyance,"  3. 


656 


INDEX  TO  THE 


CONTRACT  FOR  WORK  PARTLY  PERFORMED. 

See  "  Lease"  I. 


CONVERSION. 

A  testator  after  directing  that  his  debts  should  be  paid  by 
his  executors,  gave  to  his  wife  during  her  life  all  the  rents  and 
interest  of  the  property  for  her  sole  use  ;  and  then  willed  that 
his  property  should  be  divided  into  three  equal  portions,  one 
to  his  wife,  one  to  his  daughter  31,  and  one  to  his  daughter  E, 
on  condition  that  his  wife  should  have  power  to  bequeath  her 
portion  as  she  pleased  ;  that  M  should  have  her  portion  after 
her  mother's  death,  and  should  invest  it  for  the  benefit  of  her 
children  ;  that  E  should  have  one  half  of  her  portion  in  absolute 
control,  and  the  other  half  to  receive  the  interest  as  long  as 
she  should  live,  and  that  then  this  half  should  go  to  Jf's  child- 
ren ;  but  further  if  E  had  a  child  or  children  at  her  death,  the 
remaining  half  should  go  to  such  child  or  children  : 

Held,  that  the  real  estate  could  not  be  sold  during  the  life- 
time of  the  wife,  the  tenant  for  life,  even  with  her  consent. 

Held,  also,  that  the  direction  for  payment  of  debts  by  the 
executors  did  not  aflect  the  devises  of  the  real  estate. 

Henry  v.  Simpson,  522. 

CONVERSION  OF  REALTY. 
|"by  statute.] 

One  of  several  heirs  of  an  intestate  being  lunatic,  an  Act  of 
Parliament  was  procured  authorizing  the  sale  of  the  intestate's 
lands,  and  the  investment  of  the  lunatic's  share  in  Government 
securities  or  mortgages  for  the  benefit  of  the  lunatic  "and  his 
representatives."  The  lunatic  afterwards  died,  and  in  a  pro- 
ceeding to  distribute  the  share  of  the  lunatic,  it  was  Held,  that 
this  share,  for  the  purposes  of  distribution,  retained  the  char- 
acter of  realty,  and  was  to  be  divided  between  his  real  repre- 
sentatives and  not  his  next  of  kin. 

Campbell  v.  Campbell,  254. 


CONVEYANCE,  SETTING  ASIDE. 

The  owner  of  land  subject  to  mortgages  past  due  and  other- 
wise pressed  for  money,  spplied  to  a  third  person,  who  agreed 
after  some  discussion  to  purchase  the  real  estate  as  also  the 
chattel  property  thereon,  for  a  sum  amounting  in  all  to  about 
$6,800,  which  the  purchaser  arranged,  and  went  into  posses- 
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sion  of  the  property.  Sometime  afterwards  the  vendor  filed  a 
bill  seeking  to  impeach  the  sale,  on  the  ground  of  undue  in- 
fluence and  inadequacy  of  consideration  ;  but  the  Court  being 
of  opinion  that  the  property  was  not  worth  more  than  $7,500; 
that  the  vendor  had  had  ample  time  for  deliberation  between 
the  verbal  arrangement  and  the  written  agreement,  which 
time  he  admitted  he  had  employed  in  trying  to  do  better  with 
his  property  than  by  accepting  the  purchaser's  offer;  that  the 
bargain  made  between  the  parties  was  as  good  a  one  as  at  the 
time  and  under  the  circumstances  could  have  been  obtained, 
dismissed  the  bill  with  costs. 

Shank  v.  Coulthard,  324. 

CONVEYANCE  TO  DEFEAT  CREDITORS. 

A  conveyance  made  (prior  to  35th  Victoria,  ch.  11)  between 
a  debtor  and  a  third  party  bona  fide,  and  for  valuable  consider- 
ation, when  the  property  was  intended  to  pass  and  the  con- 
sideration money  paid,  held  valid  under  13  Eliz.,  ch,  5,  not- 
withstanding that  the  intent  of  the  parties  to  the  transaction 
was  to  defeat  a  creditor  who  had  obtained  judgment. 

Held,  also,  that  aljona  fide  purchaser  from  a  grantee  who  had 
given  no  consideration,  and  who  had  taken  a  conveyance  fraudu- 
lent against  creditors  under  Stat.  13  Eliz.,  was  valid  notwith- 
standing such  bona  fide  purchaser  had  notice  of  the  former  fraud, 
and  purchased  the  property  with  a  view  of  carrying  out  the 
intent  to  defeat  the  creditors.    [Spragge,  C,  dissenting.] 

Dalglish  v.  McCarthy,  578. 

CONVEYANCERS'  EVIDENCE. 

1.  In  examining  a  title  under  the  Act  for  quieting  titles,  a 
memorial  executed  by  the  grantee  is  good  secondary  evidence 
where  the  possession  has  been  in  accordance  with  the  title  so 
claimed. 

Re  Higgins.  303. 

2.  The  weight  of  authority  appears  to  be  also  that  such 
evidence  is  admissible  in  ordinary  suits.  lb. 

COSTS.  . 
See  "  Adding  Parties  in  Master's  00106." 
"  Administration  Suit,"  2,  3. 
"Post  Nuptial  Settlement." 
"  Redemption," 
83 — VOL.  XIX.  GR. 
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COURT,  SALE  UNDER  ORDER  OF. 
See  44  Sale  under  Order  of  Court." 

[SETTING  ASIDE  ACT  OF.] 
See  "  Sale  under  Order  of  Court." 


COVENANT  TO  CLEAR  LAND. 

See  "  Specific  Performance,"  2. 

CREDITOR. 

[SUIT  BY,  INSTEAD  OF  ADMINISTRATOR  OF  DEBTOR.] 
See  "  Fraudulent  Assignment,  2. 


CRIMINAL  PROSECUTION, 
See  "  Discovery." 


DAMAGES. 
See  "  Railway  Act." 

"Vendor  and  Purchaser." 


DECREE,  DEFENCE  UNDER. 

See  »*  Alimony,"  2. 

[petition  to  amend.] 

A  petition  to  amend  a  decree,  under  the  336th  Consolidated 
Order,  after  the  time  within  which  there  could  be  a  re-hearing 
without  leave  may  be  presented,  without  a  prior  application 
for  leave  ;  but  such  a  case  must  be  shewn  on  the  petition  as 
would  entitle  the  petitioner  to  leave,  if  such  an  apppiication 
were  made. 

ODonoghue  v.  Hembroff,  95. 

[right  to  vacate.] 
See  "  Alimony,"  1. 


DEMURRER. 
See  "  Surrogate  Court." 
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DESERTION. 
See  i(  Alimony,"  1. 
[subsequent  to  decree.] 
See  "  Alimony,"  2. 

DEVISEE'S  ACTS. 

1.  A  deed  by  a  devisee  to  defeat  a  creditor  of  his  own,  is 
void  against  the  devisor's  creditors*  also. 

Johnston  7,  Sowden,  224, 

2.  A  mortgage  by  devisees  subsequent  to  a  writ,  against 
the  testator's  lands  in  his  executor's  hands,  being  delivered  to 
the  sheriff,  does  not  prevent  the  sheriff  selling.  Ib. 

DISCHARGE  FROM  ARREST. 
See  "  Insolvency,"  6. 


DISCOVERY. 

In  a  proceeding  charging  that  the  mother,  in  concert  with 
the  other  two  defendants,  had  abducted  and  kept  in  conceal- 
ment the  children  of  the  plaintiff,  the  two  defendants  refused 
to  answer  certain  questions  put  to  them  respecting  the  children 
on  the  ground  that  their  answers  would  tend  to  render  them 
liable  to  criminal  prosecution  under  the  "Act  respecting  offences 
against  the  person  "  (32  &  33  Victoria,  chapter  20)  : 

Held,  that  under  these  circumstances,  the  defendants  were 
not  bound  io  answer. 

Keith  V.  Lynch,  497, 


DISCRETION. 

See  «  Will,"  2. 
DISSEISIN. 

Property  owned  by  a  married  woman  was  in  possession  of 
her  and  her  husband  ;  W  their  second  son  lived  with  them  : 
the  wife  died  leaving  her  husband  and  W  in  possession:  ;he 
husband  afterwards  left  the  premises,  but  W  continued  to 
reside  there.  After  the  death  of  their  father,  «/,  the  eldest  son 
of  the  original  owner,  conveyed  in  1832  to  W,  who  was  still  in 
sole  possession  ;  J's  wife  did  not  join  in  the  conveyance  ; 
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Held,  that  there  having  been  under  these  circumstances  no 
disseisin,  and  J  having  conveyed  before  the  passing  of  the 
Real  Property  Act,  his  widow  was  entitled  to  dower  out  of  the 
property. 

Re  Higgins,  303. 


DOMICILE  OF  PARTY  INTERESTED. 

See  "  Local  Legislature,"  2. 


DOWER. 

1.  Where  a  wife  joins  in  a  mortgage,  and,  on  the  death  of 
her  husband,  there  are  not  sufficient  assets  for  the  payment  of 
all  his  debts,  the  widow  is  not  entitled  to  have  the  mortgage 
debt  paid  in  full  out  of  the  assets,  to  the  prejudice  of  creditors. 

Baker  v.  Dawbarn,  113, 

2.  A  vendor  of  real  estate  took  from  the  purchaser  a  mort- 
gage for  the  whole  amount  of  purchase  money,  in  which  his 
wife  joined  to  bar  her  dower : 

Held,  the  husband  having  died  and  the  property  having 
been  sold,  that  the  widow  was  entitled  to  dower  in  the  excess, 
after  payment  of  mortgage  money  and  interest,  but  no  more. 

Campbell  v.  The  Royal  Canadian  Bank,  334. 

3.  The  inchoate  right  of  a  married  woman  to  dower  is  not 
saleable  under  executions  against  her. 

Allen  v.  The  Edinburgh  Life  Ass.  Co.,  248. 

4.  A  testator  at  the  time  of  making  his  will  and  of  his 
death  had  real  estate  to  the  value  of  $7,600,  and  personal 
estate  to  the  value  of  $305,  of  which  realty  to  the  amount  of 
about  $3,805  he  disposed  of  by  his  will  during  his  wife's  life  ; 
and  he  left  legacies  to  the  amount  of  $3,100.  To  his  wife  he 
left  a  life  interest  in  his  homestead  farm  and  a  legacy  of 
$1,000.  The  other  real  estate  he  directed  to  be  sold.  The 
residue  he  divided  ;  but  there  would  be  no  residue  if  the 
widow  was  to  have  her  dower  : 

Held,  that  this  was  such  a  disposition  of  his  estate  as 
evidenced  an  intention  that  his  widow  should  be  put  to  elect 
between  the  provision  made  for  her  by  the  will  and  her  dower. 

Lapp  v.  Lapp,  608, 
See  also  "  Disseisin." 
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EJECTMENT,  JUDGMENT  IN. 

A  judgment  in  ejectment  is  evidence  of  the  title  of  the  party 
in  whose  favor  it  was  given  ;  but  whether  it  is  conclusive,  and 
may  be  pleaded  by  way  of  estoppel,  has  not  been  determined. 

Wightman  v.  Fields,  559. 


ELECTION. 
See  "Dower,"  4. 


EQUITABLE  ASSIGNMENT. 

1.  It  is  no  objection  to  an  assignment,  in  equity,  of  a  claim 
against  a  third  person,  that  the  work  upon  which  the  claim  ig 
to  arise  has  yet  to  be  performed. 

Buntin  v,  G-eorgen,  167. 

2.  A  printer,  being  about  to  execute  a  contract  of  printing  for 
a  customer,  applied  to  a  paper  maker  for  a  supply  of  paper,  but 
which  he  refused  to  supply  unless  secured  therefor  :  thereupon 
a  memorandum  was  signed,  with  the  printer's  name,  by  one, 
with  the  cognizance  of  the  other,  of  two  persons  having  the 
general  management  of  the  printer's  business,  agreeing  to 
hand  over  to  the  manufacturer  a  draft  upon  their  customer  for 
the  amount  of  the  account,  payable  at  three  months  from  the 
date  of  completing  the  work: 

Held,  that  such  document  was  a  sufficient  assignment  of  the 
claim  in  equity,  and  that  the  giving  thereof  was  within  the 
scope  of  the  general  authority  of  the  managers  of  the 
business.  lb. 

3.  The  customer,  after  having  been  notified  of  this  arrange- 
ment paid  the  amount  to  the  printer  : 

Held,  that  such  payment  was  made  in  his  own  wrong ;  and 
he  was  ordered  to  pay  the  amount  to  the  plaintiff,  the 
assignee.  lb. 


EQUITY  OF  REDEMPTION, 

On  a  bill  to  redeem,  it  appeared  that  plaintiff's  ancestor  had 
executed  an  absolute  conveyance,  under  circumstances  which 
entitled  him  to  redeem;  but  that  he  had  afterwards  acquiesced 
in  the  grantee's  claim  of  ownership,  and  had  thenceforward, 
and  for  ten  years  before  his  death,  from  time  to  time  accepted 
from  such  grantee  leases  and  paid  him  rents,  making  no  claim 
of  any  other  interest  in  the  property  : 
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Held,  that  the  grantor  must  be  taken  to  have  abandoned  his 
equity,  and  that  his  heirs  were  not  entitled  to  redeem. 

Roach  v.  Lundy,  243. 

See  also  "Lease,"  2. 

"  Mortgage,"  &c,  8. 

EQUITY,  UNREGISTERED. 

See  "  Registry  Laws,"  2. 

ESTATE,  AFFIDAVIT  AS  TO. 

See  '-Administration  Suit,"  4. 


ESTOPPEL. 

See  "Fraudulent  Assignment,"  2. 


EVIDENCE. 

See  "  Fraudulent  Assignment,"  2. 


EXECUTION  CREDITORS. 

Creditors  who  had  filed  bills  to  enforce  their  claims  having, 
by  order  made  under  an  administration  decree,  been  restrained 
from  proceeding  with  their  own  suits,  and  directed  to  prove 
under  the  administration  decree  :  it  was  held,  that  they  were 
entitled  to  six  years'  arrears  of  interest,  computed  back  from 
the  commencement  of  their  own  suits. 

Meyers  v-  Meyers,  185. 


EXECUTOR,  SUBSTITUTED. 

See  "Probate." 

— — 
EXECUTORS, 
[judgment  by  default  against.] 
See  44  Insolvent  Debtor's  death,"  2. 
»  Heirs,"  2. 

"  Limitations,  Statute  of." 
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EXEMPTION. 

See  "  Conversion." 

FATHER  AND  SON. 
See  »  Trustee,"  &c,  1. 


FINAL  CERTIFICATE. 

See  "  Insolvency,"  6,  7. 

FRAUD. 

[on  co-partners.] 
See  "  Partnership,"  5,  6. 


FRAUDS,  STATUTE  OF. 

See  "  Statute  of  Frauds." 

FRAUDULENT  ASSIGNMENT. 

1.  In  January,  1860,  a  debtor  assigned  to  certain  creditors 
his  interest  in  land  under  a  contract  of  purchase  :  the  assign- 
ment was  made  absolute  in  form  so  as  to  deceive  and  defraud 
other  creditors  ;  but  the  purpose  as  between  the  parties  was 
merely  to  secure  the  debt  due  to  the  assignees  :  Shortly  after- 
wards the  assignees,  with  the  debtor's  consent,  had  an  arbitra- 
tion with  the  vendor  in  respect  of  the  contract,  obtained  an 
award  of  $1,600  in  lieu  of  the  land,  and  received  the  money. 
In  1871  a  bill  was  filed  by  another  creditor  against  the  debtor's 
administrator  and  the  assignees,  for  payment  out  of  the  $1,600, 
and  it  was 

Held,  that  the  plaintiff  was  entitled  to  such  payment  ;  that 
in  view  of  the  fraud  and  trust,  the  lapse  of  time  was  no  de- 
fence, and  that  a  bill  against  the  assignes  by  the  creditor, 
instead  of  by  the  administrator,  was  proper. 

Gillies  v.  How,  32. 

2.  In  a  suit  by  a  creditor  A  and  his  assignee  B,  to  enforce 
payment  of  a  debt  due  by  C  out  of  the  proceeds  of  certain 
property  assigned  by  0  to  D,  it  had  been  declared  that  the 
assignments  were  fraudulent  and  void  against  the  plaintiffs  in 
the  suit  : 
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Held,  in  another  suit  by  B  and  his  assignee  against  D  and 
C's  representatives  in  respect  of  another  debt  due  by  C  to  i?, 
that,  notwithstanding  the  difference  of  parties,  the  decree  in 
the  first  suit  was  binding  in  the  second  on  the  question  of  fraud. 

Gillies  v.  How,  32. 

See  also  u  Devisees's  Acts." 


FRAUDULENT  CONVEYANCE. 

1.  Adequacy  of  consideration  is  not  necessary  to  maintain  a 
transaction  under  the  13th  Elizabeth  ;  though  in  some  cases 
the  inadequacy  may  afford  some  evidence  of  guilty  knowledge. 
But  a  conveyance,  by  a  father  to  his  son,  in  consideration  of  an 
annuity  of  less  value  than  the  property  conveyed,  does  not 
suggest  the  son's  guilty  knowledge  of  a  fraud  by  his  father  in 
the  same  way  that  a  conveyance  for  an  inadequate  price  to  a 
stranger  sometimes  does. 

Carradice  v.  Currie,  1  8. 

2.  If  one  purpose  of  a  sale  and  conveyance  is  to  defeat  a 
creditor,  the  sale  is,  in  equity,  void  as  to  him. 

Scott  v.  Burnham,  234. 

3.  A  sale  was  made  by  a  devisee  to  defeat  the  claim  of  a 
creditor  of  the  testatrix  ;  the  creditor  recovered  judgment  a 
few  days  after  the  sale  and  before  the  payment  of  the  pur- 
chase money  ;  and  an  unsuccessful  application  was  afterwards 
made  in  the  vendor's  name  to  contest  the  amount  due  : 

Held,  in  a  suit  by  the  creditor  impeaching  the  sale,  that  the 
vendee  had  under  the  circumstances  no  equity  to  be  allowed 
to  contest  the  judgment.  Ib. 

4.  To  a  bill  to  set  aside  a  conveyance  as  void  against  the 
grantor's  creditors,  the  grantor,  to  whom  a  small  balance  was 
due,  and  who  resided  in  the  United  States, was  heldnoi  to  be  a 
necessary  party.  Ib. 

See  also  "  Post  Nuptial  Settlement." 

FUTURE  CLAIM. 

See  "Equitable  Assignment,"  1. 

HEIRS,  RIGHTS  OF. 

1.  Heirs,  being  also  next  of  kin,  who  had  been  parties  to 
the  continuing  of  the  business  of  the  deceased  with  his  assets 
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and  those  of  his  partner,  were  held  precluded  from  objecting 
to  payment  by  the  estate  of  the  losses  incurred  in  continuing 
the  business. 

Lovell  v.  Gibson,  280, 

2.  The  opinion  acted  upon  by  Vice-Chancellor  Mowat,  in 
Lovell  v.  Gibson,  19  Grant,  280,  (having  reference  to  27 
Victoria,  chapter  15,)  that  for  the  purpose  of  an  execution 
against  lands,  heirs  are  now  prima  facie  bound  by  a  judgment 
against  the  executor,  was  followed  by  Strong,  V.  C,  with  an 
intimation  that,  but  for  that  case,  he  (V.  C.  Strong)  would  not 
have  arrived  at  the  same  conclusion. 

Willis  v,  Willis,  573. 


HUSBAND  AND  WIFE. 
See  ''Separation  Deed." 


IMPROVEMENTS. 

See  "  Mortgage,"  &c,  8. 


INCUMBERING. 
[provision  against.] 
See  "  Mortgage,"  &c,  6. 


INFANTS. 

1.  It  is  for  the  discretion  of  the  Court,  in  view  of  the  circum- 
stances, whether  to  allow  for  past  maintenance  out  of  the  corpus 
of  an  infant's  estate  not  intended  by  a  testator  to  be  so  applied. 

Edwards  v.  Durgen,  101. 

2.  A  farmer,  by  his  will,  gave  to  his  widow  his  goods  and 
chattels  absolutely;  also  an  annuity;  and  the  use  of  his 
homestead  and  other  real  estate  during  her  widowhood  ;  she 
married  again  and  claimed  to  be  paid  for  the  past  mainten- 
ance of  the  testator's  children  from  the  time  of  his  death, 
out  of  the  corpus  of  the  estate  devised  to  them  at  twenty-one 
and  otherwise.  The  Court,  on  further  directions,  refused  to 
allow  the  claim.  lb. 


INFORMAL  INSTRUMENT  CREATING  TRUST, 

See  "Trustee,"  &c,  2. 
84 — VOL.  XIX.  QR, 
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INJUNCTION. 

See  "  Practice,"  6. 
"  Trespass." 


INSOLVENCY. 

1.  An  assignee  in  Insolvency  cannot  acquire  priority  over  a 
prior  vendee  of  the  Insolvent  by  prior  registration  of  the  in- 
strument appointing  such  assignee. 

Collver  v.  Shaw,  499. 

2.  The  decision  of  a  County  Court  Judge  on  an  application  t 
by  an  insolvent  for  his  discharge  from  imprisonment,  is 
appealable. 

Hood  v,  Dodds,  639. 

8.  A  petition  of  appeal  from  the  decision  of  a  County  Court 
Judge,  acting  in  insolvency,  need  not  set  out  all  the  evidence, 
documents,  and  materials  used  before  the  Judge.  What  is 
needed  is,  that  either  the  petition,  or  the  notice  accompanying 
it,  should  shew  to  the  opposite  party  the  objection  which  is 
taken  to  the  proceeding  appealed  from,  and  the  materials  to 
be  used  on  the  argument  of  the  appeal.  lb. 

4.  An  order  in  insolvency  was  made  on  the  24th  day  of 
December.    The  fifth  day  thereafter  fell  on  a  Sunday. 

Held,  that  service  of  notice  of  appeal  on  the  Monday  follow- 
ing was  in  time.  lb. 

5.  It  is  not  necsesary  that  the  security. to  be  given  on  an 
appeal  in  insolvency  should  be  executed  in  presence  of  a 
Judge.  lb. 

6.  An  insolvent  may  be  entitled  to  his  discharge  from  arrest, 
though  his  conduct  in  trade  may  have  been  such  as  to  disentitle 
him  to  a  certificate  of  discharge  from  his  debts  lb. 

7.  The  absence  of  any  satisfactory  statement  how  it  came 
that  a  credit  balance  of  $15,000  a  short  time  before  the  insol- 
vency was  turned  into  a  debit  balance  of  nearly  $13,000  ;  the 
loan  of  $17,000  by  the  insolvent  to  his  brother,  to  carry  on  a 
business  which  failed,  and  which  was  carried  on  without 
capital ;  the  receipt  of  $1,250  by  the  insolvent  a  few  months 
before  his  insolvency  without  any  reasonable  account  of  what 
had  become  of  it,  were  considered  to  be  circumstances  which 
shewed  that  the  insolvent  was  not  entitled  to  his  final  certifi- 
cate, lb, 
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8.  Where  creditors  are  called  upon  to  accept  a  composition 
from  their  debtor,  they  are  entitled  to  know  where  the  goods 
and  money  entrusted  to  the  debtor  are  gone,  and  to  what  cause 
the  loss  is  to  be  attributed. 

Hood  v.  Dodds,  639. 


INSOLVENT  DEBTOR'S  DEATH. 

1.  In  case  of  a  debtor  dying  leaving  insufficient  assets  to  pay 
all  his  debts,  execution  creditors  whose  writs  are  in  the  sheriff's 
hands  do  not  lose  their  priority  ;  nor  does  a  creditor  who  has 
a  sequestration  in  the  hands  of  the  sequestrators  loose  the 
advantage  of  it. 

Meyers  v.  Meyers,  185- 

2.  Where  a  debtor  died,  leaving  insufficient  personal  assets 
to  pay  his  liabilities,  and  his  executor,  notwithstanding, allowed 
a  creditor  to  recover  a  judgment  against  him  by  default : 

Held,  that  the  executor,  on  obtaining  an  administration  order 
was  not  entitled  to  an  injunction  against  proceeding  on  the 
judgment. 

Doner  v.  Ross,  229. 


INSURANCE. 

One  of  several  devisees,  being  in  exclusive  possession,  and 
claiming  to  be  solely  entitled,  insured  the  buildings  on  the 
property  :  the  buildings  were  afterwards  burnt  down  ;  the  in- 
surance money  was  recovered  on  the  policies,  and  new  buildings 
were  erected  : 

Eeld,  that  the  premiums  should  be  presumed  to  have  been 
paid  out  of  the  rents  ;  and  that  the  party  should  account  for 
the  insurance  money,  and  receive  credit  for  his  expenditure 
on  the  new  buildings. 

Mcintosh  v.  The  Ontario  Bank,  155. 

[Varied  on  re-hearing,  see  post  vol.  xx.,  page  24.] 

INTEREST. 
See  «  Appeal  Order." 

"  Execution  Creditor." 

"  Mortgage,"  &c,  4. 

"  Partnership,"  1,2. 

41  Principal  and  Agent,"  1. 

[for  more  than  six  years.] 
See  "  Mortgage,"  &c,  5. 
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INTEREST  TO  SUE. 

Parties  who  for  many  years  had  the  chief  use  of  a  canal,  and 
had  always  resisted  payment  of  tolls  demanded  by  the  lessee, 
were  held  to  have  such  an  interest  as  entitled  them  to  main- 
tain a  bill  (to  which  the  Attorney-General  was  a  defendant) 
to  have  the  lease  declared  void. 

Hinckley  v.  G-ildersleeve,  212, 


JUDGMENT  BY  COLLUSION. 

See  "Limitations,  Statute  of." 


JUDGMENT  BY  DEFAULT. 
[against  executors.] 
See  «  Insolvent  Debtor's  Death,"  2. 


JUDGMENT  CREDITORS. 

B  was  a  registered  judgment  creditor  of  after  whose  death 
^obtained  a  decree  for  a  debt  due  by  M;  T  issued  a  seques- 
tration for  this  debt  *  under  the  sequestration  lands  were 
seized,  and  let  under  the  authority  of  the  Court  to  tenants  : 

Held,  that  B's  charge  having  priority  over  T's,  B  was  enti- 
tled to  set  aside  the  leases  on  paying  the  tenants  for  their  labour 
in  putting  in  fall  crops,  and  preparing  the  land  for  fall  and 
spring  crops ;  and  to  have  the  land  sold  free  from  the  leases. 

Meyers  v.  Meyers,  541. 


JURISDICTION. 

See  "Surrogate  Court." 


[op  local  legislature.] 

See  "Local  Legislature." 


LAPSE  OF  TIME. 
See  "  Fraudulent  Assignment,"  1. 
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LEASE. 

L  A  bill  alleged  that  the  plaintiff  contracted  with  the  defen. 
dants  to  lease  to  them  certain  lands,  and  to  erect  thereon  for 
their  use  a  stone  building  of  a  specified  size  according  to  plans 
and  specifications  furnished  by  the  defendants;  that  accordingly 
the  plaintiff  had  expended  $4000  on  the  building,  under  the 
superintendence  of  the  defendants,  and  according  to  plans  fur- 
nished by  them;  that  he  had  done  everything  for  which  the 
defendants  had  given  directions;  and  that  the  defendants  had 
accepted  the  building  and  taken  possession  of  part  of  it ;  but 
it  appeared  that  the  machinery  was  not  completed  in  all  respects: 

Eeld,  that  the  allegations  of  the  bill,  if  proved,  would  entitle 
the  plaintiff*  to  relief. — [Strong,  V.C.,  dissenting]. 

Colton  v.  Rookledge,  121. 

2.  Before  equities  of  redemption  were,  by  statute,  made 
saleable  under  execution,  a  sheriff  might  sell  a  debtor's  re- 
versionary interest  in  the  fee,  subject  to  a  lease  for  1000  years. 

Wightman  v.  Fields,  559. 

See  also  ''Judgment  Creditors." 

"Railway  Company,"  3. 

LETTERS  OF  ADMINISTRATION, 
[relation  to.] 

A  person  intending  to  take  out  letters  of  administration  ex- 
ecuted a  power  of  attorney  to  a  creditor  of  the  intestate, 
authorizing  him  to  receive  all  moneys  due  the  intestate  :  the 
power  was  given  upon  an  agreement  that  the  attorney  should 
pay  himself  out  of  any  money  he  should  receive:  the  appointor 
afterwards  revoked  the  power,  and  then  took  out  letters  of 
administration  : 

Eeld,  [reversing  the  decree  of  the  Court  below]  that  the 
power  was  not  valid  against  the  administrator,  and  that  pay- 
ments made  to  the  attorney  by  a  debtor  after  administration 
granted  and  with  notice  of  the  revocation  were  unauthorized 
payments,  and  did  not  discharge  the  debtor.  [Spragge,  C, 
dissenting.] 

Sinclair  v.  Dewar,  59. 

LIMITATIONS,  STATUTE  OF. 

Where  a  judgment  is  successfully  impeached  on  the  ground 
of  fraud  and  collusion  between  the  creditor  and  the  executor 
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of  the  debtor,  it  is  open  to  the  parties  interested  in  the  estate 
of  the  deceased  to  set  up  the  Statute  of  Limitations  to  the  claim 
of  the  creditor,  which  the  executor  had  omitted  or  neglected  to 
plead, 

Jardine  v.  Wood,  617. 

See  also  "Principal  and  Agent,"  6. 

LOCAL  LEGISLATURE. 
[jurisdiction  of.] 

1.  By  his  will  a  testator  gave  to  his  children  contingent 
interests  only,  and  the  widow  and  children  of  the  testator  by 
the  indenture,  after  reciting  the  will,  and  after  other  recitals  as  to 
payment  of  annuities  and  legacies  under  the  will,  and  that  the 
residuary  estate  amounted  to  more  than  $300,000,  and  that  it 
was  desirable  that  each  of  such  children  of  the  testator  should 
enter  into  possession  of  their  shares  respectively  without  waiting 
for  the  death  of  the  widow,  they  thereby  provided  for  the  allot- 
ment to  each  of  the  testator's  children  of  his  and  her  respective 
shares.  They  also  stipulated  to  apply  to  the  Provincial  Legis- 
lature to  confirm  the  arrangement,  and  for  all  necessary  and 
incidental  powers.  Application  was  accordingly  made  to  the 
Legislature  by  petition,  {setting  forth  the  will  at  length,  and  the 
names  of  all  parties,  infants  as  well  as  adults,  interested  there- 
under, for  an  Act  to  confirm  and  validate  the  settlement  which 
had  been  so  made.  Thereupon  an  Act  (34  Victoria,  chapter 
99,)  was  passed,  enacting  that  the  said  deed  should  be  con- 
firmed and  made  valid  ;  and  the  trustees  under  the  will  were 
authorized  and  required  to  carry  into  effect  the  provisions  of 
the  Act ;  and  were  thereby  declared  to  be  saved  harmless  and 
indemnified.  On  appeal,  it  was  held,  thac  the  Provincial  Legis- 
lature had  power  to  pass  such  an  Act ;  but  that  the  infant 
grandchildren  of  the  testator,  who  were  interested  under  the 
will,  not  having  been  expressly  named  in  the  Act,  their  in- 
terests remained  unaffected  thereby.  [Draper,  C.  J.,  and 
Spragge,  C,  dissenting.] 

In  re  Goodhue,  Tovey  v.  Goodhue,  &c,  366. 

2.  And  per  Strong,  V.  C,  that  the  will  having  directed 
the  whole  estate  to  be  converted  into  personalty,  the  testator's 
grandchildrden  domiciled  without  the  Province  of  Ontario, 
could  not  be  affected  by  any  Act  of  the  Legislature  of  this 
Province  ;  the  locality  of  all  rights  to  personal  or  movable 
property  being  at  the  domicile  of  the  person  entitled  to  it ;  and 
that,  therefore,  the  contingent  interest  of  the  grandchildren 
was  not  '*  property  or  a  civil  right "  within  the  Province,  lb. 
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LOST  DEED. 

A  conveyance  executed  by  a  married  woman  and  her  hus- 
band in  the  year  1825  was  lost  : 

Held,  that  the  registration  of  the  memorial  was  no  evidence 
of  the  wife  having  been  examined,  or  a  certificate  of  the 
examination  having  been  indorsed  on  the  deed.  Long  posses- 
sion, in  connection  with  other  circumstances,  may  entitle  a 
Court  or  jury  to  presume  the  due  examination  and  certificate, 
without  express  evidence  of  such  examination  and  certificate. 

Re  Higgins,  303. 

MAINTENANCE., 
See  "  Champerty." 
"  Will,"  2. 


 ,  PAST. 

See  "  Infants." 

MANDATORY  INJUNCTION. 

See  "  Practice,"  6. 


MARRIED  WOMAN. 

.1.  Married  women  joined  with  their  husbands  in  an  appli- 
cation for  taxation  of  costs.  Held,  that  notwithstanding  the 
late  Act  (35  Victoria,  chapter  16,)  the  married  women  must  in 
such  cases  have  a  next  friend. 

In  re  Spencer  and  McDonald,  467. 

2.  The  statute  22  Victoria,  chapter  73,  (Consol.  Stat.  U.  C.) 
does  not  authorize  a  married  woman,  who  has  any  child  or 
children,  to  devise  or  bequeath  her  property  otherwise  than 
to  or  among  such  child  or  children  :  any  disposition  of  her 
property  in  favor  either  of  her  husband  or  other  parties  is  void, 
and  as  to  the  portion  attempted  to  be  so  disposed  of,  there  is 
an  intestacy. 

Mitchel  v.  Weir,  569. 

MASTER'S  REPORT. 

A  decree  was  made  against  a  trustee  for  an  account,  with  a 
direction  to  allow  him  any  moneys  expended  by  him  on  cer- 
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tain  specified  accounts,  to  the  extent  of  such  moneys  as  had 
been  received  by  him  in  respect  of  the  trust  estate.  In  taking 
the  accounts,  the  trustee  desired  the  Master  to  report,  as  a 
special  circumstance,  the  fact  that  he  had  properly  expended, 
in  respect  of  taxes  and  otherwise,  moneys  exceeding  the 
amount  received  : 

Held,  on  appeal,  that  the  Master  had  acted  properly  in  re- 
fusing to  enter  into  such  items  of  account. 

Braun  v.  Aumond,  172. 

MISTAKE,  PAROL  EVIDENCE  OF. 

See  ««  Mortgage,"  &c,  2. 


MORTGAGE,  MORTGAGEE,  MORTGAGOR. 

].  Two  mortgages  were  successively  taken  by  distinct 
creditors  which  omitted,  by  mistake,  a  piece  of  ground  which 
the  mortgagor  held  under  a  contract  of  purchase  only  :  the 
second  mortgage  was  afterwards  assigned  for  value,  without 
notice  of  the  first  mortgage ;  the  mortgagor  died  insolvent  • 
one  of  the  heirs,  out  of  his  own  money,  paid  the  balance  of 
purchase  money  due  on  the  omitted  lot,  and  obtained  from  the 
vendor's  heirs  a  conveyance  of  that  lot  to  himself.  Afterwards 
the  mortgagees  respectively  discovered  the  mistake  in  their 
mortgages,  and  each  filed  a  bill  to  have  his  mortgage  rectified, 
taking  no  notice  of  the  other  mortgage,  and  not  making  the 
holder  of  it  adefendent;  the  second  mortgagee  obtained  his 
decree  first,  and  thereby  the  estate  was  vested  in  him  ;  and 
the  defendant  (the  heir  of  the  mortgagor)  was  ordered  to  pay 
the  costs  and  to  receive  credit  for  what  he  had  paid  for  his 
conveyance  ;  the  holders  of  the  first  mortgage  then  filed  a  bill 
against  the  plaintiff  in  the  other  suit,  claiming  a  prior  equity 
in  respect  of  the  omitted  parcel : 

Held,  on  rehearing,  reversing  the  decision  of  Vice-Chan- 
cellor Mowat,  reported  ante  Vol.  XVIII,  page  382,  that  the 
defendant  (the  holder  of  the  second  mortgage)  could  not  avail 
himself  of  the  legal  estate  in  such  a  case  ;  and  that  the  plaintiff 
was  entitled  to  the  relief  prayed.    [Mowat,  V,  C,  dissenting.] 

The  Merchants'  Bank  of  Canada  v.  Morrison,  1. 


2.  Parol  evidence  is  admissible  to  reform  a  mortgage  which 
omitted  land  shewn  by  the  morgagor  to  the  mortgagees  as  part 
of  the  property  to  be  mortgaged.  lb. 
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3.  TT,  claiming-  as  heir-at-law  of  his  father,  mortgaged 
to  a  bank  certain  lands  which  he  alleged  had  descended 
to  him  as  heir-at-law.  In  fact,  the  father  had  executed  a 
will,  whereby  the  mortgaged  property,  with  other  estate 
of  the  ancestor,  was  devised  to  his  five  sons,  to  be  equally 
divided  amongst  them.  The  officer  of  the  bank  through 
whom  the  mortgage  was  taken  was  aware  that  the  father 
had  made  a  will,  but  understood  that  the  mortgage  estate 
had  been  devised  to  W: 

Held,  that  there  was  sufficient  notice  to  put  the  party  on 
inquiry  as  to  the  estate  devised  to  W,  and  that  the  bank  had  a 
claim  on  the  interest  of  W  only. 

Mcintosh  v.  The  Ontario  Bank,  155. 

4.  Theownerof  land  made  a  conveyance  thereof  to  the  grantee, 
his  heirs  and  assigns,  which  was  intended  at  a  security  for 
repayment  of  a  sum  advanced,  with  interest,  and,  after  the 
same  was  fully  paid  and  satisfied,  the  deed  was  expressed  to 
be  to  the  use  of  E  B,  wife  of  the  grantor,  for  life  ;  and,  after 
her  decease,  to  the  use  of  the  children  of  the  grantor  and  the 
said  E  B  in  fee  ;  no  time  being  specified  for  payment  of  the 
money.  Upon  the  execution  of  this  deed,  the  grantor  put  the 
grantee  into  possession  of  the  estate,  which  he  continued  to 
occupy  for  some  time.  Subsequently  the  grantee  allowed  the 
grantor  to  resume  possession  of  the  property,  and  afterwards 
assigned  his  interest  to  his  sister  E  G,  who  took  no  step  to 
recover  possession  or  interfere  with  ihe  occupation  of  the  grantor 
or  those  claiming  under  him  : 

On  a  bill  subsequently  filed  by  the  children  of  the  grantor, 
alleging  that  the  moneys  secured  by  such  deed  had  been  fully 
paid  and  satisfied  : 

Held  that,  under  the  circumstances,  E  G  was  not  liable  for 
the  rents  and  profits. 

Rice  v.  George,  174*. 

5.  A  mortgage  had  been  created  by  a  married  woman  upon  her 
estate  ;  after  her  death  a  suit  was  brought  against  her  husband 
and  her  children ;  and  the  Court,  in  directing  a  sale  of  the 
mortgage  property,  refused  to  make  the  estate  of  the  children 
liable  to  arrears  of  interest  for  more  than  six  years  ;  but 
directed  payment  to  the  mortgagee  out  of  any  excess  afterpay- 
ment of  principal  money,  costs  and  six  years'  interest  of  so 
much  of  his  balance  as  would  represent  the  husband's  interest 
as  tenant  by  the  courtesy  in  such  balance. 

Taylor  v.  Hargrave,  271. 

85 — VOL.  XIX.  GR. 
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6.  A  mortgage,  payable  in  ten  years,  contained  a  proviso  that 
if  the  mortgagor,  mortgaged  or  otherwise  incumbered  the  pre- 
mises, or  suffered  them  to  become  liable  to  sale  for  taxes,  the 
mortgage  money  should  become  immediately  payable  : 

Held,  that  an  assignment  in  insolvency,  though  voluntary, 
was  not  such  an  incumbering  of  the  estate  as  entitled  the 
mortgagee  to  call  for  payment  of  the  mortgage  money. 

McKay  v.  McFarlane,  345. 

7.  A  mortgage  was  given,  by  the  maker  of  certain  promissory 
notes,  as  collateral  security  to  an  accommodation  indorser,  which 
notes  were  duly  retired  by  the  maker.  Subsequently  the 
mortgagor  gave  other  notes  to  the  mortgagee,  when  it  was 
verbally  agreed  that  the  mortgage  should  be  retained  by  the 
indorser  as  an  indemnity  for  such  subsequent  notes. 

Held,  that  the  indorser  was  entitled  to  retain  such  security 
to  the  exclusion  of  other  creditors  of  the  mortgagor, 

Morrison  v.  Eobinson,  480. 

8.  An  estate,  subject  to  mortgage,  was  devised  to  several 
parties,  and  after  the  death  of  the  testator  the  party  entitled 
to  the  mortgage  money  procured  the  land  to  be  sold  under 
execution  at  law  : 

Held,  [following  the  case  of  Hew ard  v.  Wolfenden,  ante  Vol. 
XIV.,  page  188],  that  the  Act  authorizing  the  sale  of  equities 
of  redemption  aid  not  apply  ;  that  the  sale  under  execution 
was  inoperative,  and  that  the  parties  entitled  to  the  equity  of 
redemption  had  a  right  to  redeem  ;  but,  that  under  the  cir- 
cumstances, the  person  representing  the  mortgagee  was  enti- 
tled to  be  allowed  for  improvements. 

Shaw  v,  Tims,  496. 

See  also  "  Dower,"  4. 
"  Rents." 


MUNICIPAL  CORPORATIONS.  • 

By  the  Act  relating  to  Municipal  Institutions,  the  Corpora- 
tion of  Toronto  was  authorized  to  pass  by-laws,  among  other 
things,  to  prevent  the  erection  of  wooden  buildings  within 
such  parts  of  the  City  as  the  Corporation  might  define.  The 
City  Council  accordingly  passed  a  by-law  defining  what  were 
termed  the  fire  limits  of  the  City,  and  prohibiting  the  erection 
of  any  building  within  such  limits  other  than  of  stone,  brick, 
iron,  or  other  material  of  an  incombustible  nature  : 

Held,  that  the  by-law  was  void. 

The  Attorney-General  v.  Campbell,  299. 
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MUNICIPALITY. 

By  the  Statute  31  Victoria,  chapter  4,  municipalities  through 
or  near  to  which,  railroads  passed,  were  authorized  to  loan, 
guarantee,  or  give  money  as  a  bonus  to  such  company  ;  and  in 
pursuance  of  such  Act  a  municipality  passed  an  Act,  duly 
authorized  by  the  ratepayers,  granting  a  bonus  to  a  railway 
company,  upon  the  express  condition  that  the  debentures 
securing  such  sum  should  be  deposited  with  the  Treasurer  of 
the  Province  as  custodian  for  the  company,  but  the  same  were 
not  to  be  delivered  to  the  company  unless  and  until  the  railway 
should  within  two  years  be  fully  completed  and  in  running- 
order,  and  regular  trains  have  passed  over  the  road,  and  the 
company  have  performed  certain  other  stipulated  works  ;  in 
all  of  which  the  company  made  default.  In  a  suit  by  the 
municipality  seeking  to  restrain  the  Treasurer  from  delivering 
up  the  debentures  to  the  company  : 

Held,  that  under  the  circumstanees  time  must  be  taken  to 
have  been  of  the  essence  of  the  transaction,  and  that  the  com- 
pany having,  no  matter  from  what  cause,  failed  to  complete 
the  works  in  the  manner  stipulated  for,  the  plaintiffs  were 
entitled  to  receive  back  the  debentures. 

Luther  v.  Wood,  348. 


NEXT  FRIEND. 
See  ''Administration  Suit,  2." 
"  Married  Woman." 

NON  RESIDENT  DEFENDANT. 

See  "Frandulent  Conveyance,"  4 
— ♦  — 

NOTICE. 

Unmortgaged  his  land  to  S,  and  afterwards  sold  and  conveyed 
the  equity  of  redeption  to  A;  but  by  mutual  mistake  the  land  was 
so  described  in  the  conveyance  to  A  as  to  comprise  part  only  : 
A  sold  and  conveyed  to  >S'by  the  same  description.  The  plain- 
tiff afterwards  discovered  the  omission,  procured  W  to  sell 
and  convey  the  omitted  portion  to  him,  and  filed  a  bill  against 
S  for  a  conveyance  thereof.  It  was  proved  that  before  the  sale 
to  the  plaintiff  W  had  sold  all  he  purchased  to  A: 

Held,  that  this  was  sufficient  proof  of  that  actual  notice 
which  is  requisite  in  this  class  of  cases. 


Wigle  v.  Setterington,  512. 
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See  also  "  Equitable  Assignment,"  3 
"  Mortgage,"  &c,  3. 
"  Registry  Laws,"  1,  2. 

NOTICE  OF  APPEAL. 

See  "  Insolvency,"  4. 

OFFENCES  AGAINST  THE  PERSON. 

[STATUTE  32  &  33  VICTORIA,  CHAPTER  20.] 
See  "Discovery." 

PAROL  AGREEMENT. 
See  "Partnership,"  7. 
"  Mortgage,"  &c„  7. 

PAROL  EVIDENCE. 

Parol  evidence  was  held  admissible  to  identify  a  mortgage 
as  the  instrument  enclosed  in  a  letter  mentioning  it. 

Ward  v.  Hayes,  239. 


-,  OF  MISTAKE. 


See  "Mortgage,"  &c,  2. 


PARTIES. 

See  "  Fraudulent  Conveyance,"  4. 
"  Trustee,"  &c,  2. 


PARTITION. 

See  "  Practice,"  7. 

PARTNERSHIP. 

1.  In  the  absence  of  a  special  custom  or  an  agreement, 
interest  is  not  usually  allowable  to  a  partner  on  advances  of 
capital  made  by  him  to  the  partnership,  or  for  partnership 
purposes. 

Jardine  v.  Hope,  70. 
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2.  Where  parties  entered  into  an  agreement  that  they  should 
purchase  goods  on  joint  account,  and  at  the  joint  risk,  and 
that  one  of  the  parties  should  furnish  the  funds  in  the  first 
instance,  it  was  held  that  interest  could  not  be  charged  on  the 
funds  so  furnished. 

Jardine  v.  Hope,  76. 

3.  In  such  a  case  a  firm  in  Canada  was  to  advance  the 
funds,  and  the  goods  were  to  be  consigned  for  sale  to  their 
firm  in  Liverpool,  which  went  by  a  different  name  :  Held,  that 
they  could  not  charge  commission  on  their  sales.  Ib. 

4.  Three  months  before  the  filing  of  a  bill  respecting  the 
partnership,  accounts  had  been  furnished  in  which  interest  and 
commission  were  charged,  and  none  of  the  partners  had  before 
suit  suggested  their  objections  to  those  charges:  Held,  that 
they  were  not  precluded  by  this  delay  from  objecting  thereto 
in  the  suit.  lb. 

5.  The  rule  in  Equity,  as  well  as  in  Bankruptcy,  is,  that 
the  separate  estate  of  a  partner  is  to  be  applied  first  in 
discharge  of  his  debts  ;  and,  in  applying  this  rule, money  paid  by 
co-partners  on  a  liability  created  by  the  fraud  of  the  partner 
towards  them,  is  treated  as  a  separate  debt,  provable  and 
payable  pari  passu  with  the  other  separate  creditors  of  such 
partner,  in  case  of  his  death  insolvent. 

Baker  v.  Dawbarn,  113. 

6.  The  mere  liability  so  fraudulently  created  cannot  be 
proved  against  the  separate  estate  as  a  debt  until  the  liability 
is  paid,  or  until  something  equivalent  to  payment  takes  place. 
Where  the  fraud  was  in  the  use  of  the  partnership  name  on 
bills,  the  other  partners  becoming  insolvent,  the  holders  of  the 
bills  proved  them  against  the  partnership  estate  ;  the  assignee, 
in  a  suit  for  administering  the  separate  estate  of  the  guilty 
partner,  claimed  to  prove  the  amount  against  the  separate 
estate  ;  but  the  master  restricted  the  proof  to  the  expected 
dividend  from  the  partnership  estate  and  the  separate  estate 
of  the  surviving  partners  ;  and  the  Court  held  that  the  assignee 
was  not  entitled  to  prove  for  a  larger  sum.  lb. 

7.  Two  partners  dissolved  partnership  :  on  a  bill  afterwards 
filed  by  one  for  exclusion,  the  defendant  justified  the  exclusion 
on  the  ground  of  a  parol  agreement,  which  the  other  denied, 
and  it  was  not  otherwise  proved  : 

Held,  that  the  plaintiff  was  entitled  to  a  receiver  for  his 
security  until  the  hearing. 

Steele  v.  (irossmith,  141. 
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8.  Four  persons  who  entered  into  a  joint  undertaking  for  the 
purchase  of  oil  lands,  for  the  purpose  of  re-sale,  agreed  to 
contribute  and  did  contribute  the  necessary  capital  in 
certain  proportions  which  were  unequal.  One  of  them  (the 
plaintiff  )  subsequently  acquired  the  interests  of  two  of  the 
co-partners.  The  lands  having  become  greatly  depreciated  in 
value,  the  plaintiff  in  whose  name  the  conveyance  of  the  lands 
had  been  taken  for  the  joint  benefit,  filed  a  bill  calling  on  the 
other  party  interested  to  make  up  the  difference  in  money  con- 
tributed by  him  and  that  paid  in  by  the  plaintiff  and  those 
whom  he  represented.  A  demurrer  for  want  of  equity  was 
allowed  with  costs, 

Foster  v.  Chaplin,  251. 


PART  OWNERS. 

One  part  owner  of  a  ship  having  taken  possession  of  it,  and 
expended  in  repairs  more  than  the  ship's  earnings. 

Held,  that  the  other  part  owner  was  not  bound  to  contri- 
bute to  the  payment  of  the  difference. 


Baker  v.  Casey,  537. 


PAST  MAINTENANCE. 
See  "  Infants." 


PATENT  OF  INVENTION. 

The  inventor  of  a  new  machine,  before  taking  out  a  patent 
erected  and  sold  a  machine  embodying  his  invention,  and  the 
purchaser  had  it  in  use  for  three  years  before  the  inventor 
procured  a  patent.  The  machine  so  sold  was  not  put  up  for 
the  purpose  of  experimenting,  but  was  sold  as  a  complete  ma- 
chine, and  was  placed  in  the  premises  of  the  purchaser  in  order 
that  he  might  reap  the  profits  expected  from  its  use  : 

Held,  that  the  inventor  had  lost  his  right  to  a  patent. 

Hessin  v.  Coppin,  629, 


PERSON,  OFFENCES  AGAINST  THE— 

[STATUTE  32  A  33  VICTORIA,  CHAPTER  20.] 
See  "  Discovery." 
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PERSONAL  REPRESENTATIVE. 

[decree  against.] 

1.  For  the  purpose  of  an  execution  against  lands,  heirs  are 
prima  facie  bound  by  a  judgment  against  the  executor  or  ad- 
ministrator of  their  ancestor  in  the  same  way  as  next  of  kin  are 
bound  ;  and,  although  they  are  not  entitled  as  of  course  to  have 
the  issues  tried  over  again,  still  it  is  open  to  them  to  shew,  not 
only  fraud  and  collusion,  but  that  the  judgment  or  decree, 
though  proper  against  the  defendant,  was  in  respect  of  a  matter 
for  which  the  heirs  were  not  liable. 

Lovell  v.  Gibson,  280. 

2.  The  assets  of  a  deceased  person  are  not  liable  fot  debts 
incurred  by  an  executor  or  administrator  in  continuing  the  trade 
or  business  of  the  deceased.  Ib. 


PLEADING. 

Where  a  bill  is  filed  against  the  estate  of  an  intestate,  alleg- 
ing that  letters  of  administration  have  been  granted  to  the 
defendant  of  the  estate  of  the  deceased  ;  such  allegation  is 
sufficiently  established  by  shewing,  that  at  the  hearing  of  the 
case  the  defendant  has  obtained  letters  of  administration  ;  al- 
though the  grant  thereof  may  have  been  made  subsequently  to 
the  filing  of  the  bill  and  the  putting  in  of  the  answer;  and 
although  the  defendant  has  taken  the  objection  by  way  of 
defence  in  answer. 

The  Edinburgh  Life  Assurance  Co,,  v.  Allen. 

See  also  "  Practice,"  7. 
POST  NUPTIAL  SETTLEMENT. 

A  post-nuptial  settlement  was  executed  by  a  person  in 
insolvent  circumstances,  but  the  trustee  was  ignorant  of  the 
fact  of  his  indebtedness.  The  Court,  on  a  bill  filed  impeaching 
the  settlement  as  fraudulent  against  creditors,  set  the  same 
aside  with  costs  as  against  the  settlor;  but  ordered  the  trustee  to 
receive  his  costs  out  of  any  residue  of  the  fond,  after  payment 
in  full  of  the  claims  of  the  creditors,  with  costs. 

The  Merchants'  Bank  v.  McDonald,  476. 

PREFERENCES. 

1.  The  statute  22  Vict.  ch.  28,  sec.  IS,  against  preferences 
does  not  apply  to  a  conveyance  of  real  estate  sold  by  the  debtor 
before  his  insolvency,  but  not  paid  for. 

Carradice  v,  Currie,  108, 
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PRACTICE. 

1.  Application  to  let  in  evidence  after  the  hearing  of  a 
cause  refused  on  the  circumstances. 

Carradiee  v.  Currie,  108. 

2.  Although  the  rule  is,  that  the  Court  will  not  readily 
interfere  with  the  finding  of  the  Master  upon  a  question  of 
fact  and  that  where  there  is  a  balance  of  evidence  causing 
questions  of  fact  to  be  determined  altogether  on  the 
credit  to  be  given  to  particular  witnesses,  it  is  almost 
impossible  for  the  Court  to  overrule  the  decision  of  the  Master  ; 
still,  if  the  Court  finds  a  balance  of  direct  testimony,  and  the 
circumstances  of  the  case  point  strongly  against  the  conclusion  at 
which  the  Master  has  arrived,  there  is  no  reason  why  the  Court 
should  not  review  the  evidence  and  reverse  the  Masters  finding. 

Chard  v.  Meyers,  358. 

3.  By  an  order  of  the  Court  of  Error  and  Appeal  the  Ham- 
ilton and  Milton  Road  Company  were  ordered  to  remove  a 
bridge  constructed  by  them  which  impeded  the  navigation  of 
the  Desjardins  Canal,  against  which  the  Road  Company  ap- 
pealed to  the  Glueeri  in  Council  : 

Held,  that  under  the  Statute  the  circumstance  of  the  Road 
Company  having  perfected  the  security  required  by  the  orders 
of  the  Privy  Council,  was  a  sufficient  answer  to  a  motion  for 
sequestration  for  non-compliance  with  the  order  requiring  the 
the  removal  of  the  bridge  :  and  the  Road  Company  having 
applied  to  this  Court  for  a  stay  of  proceedings  under  the  order 
of  the  Court  of  Error  and  Appeal,  pending  their  appeal  to  the 
Privy  Council,  both  motions  were  refused,  but  under  the  cir- 
cumstances without  costs  to  either  party. 

Dundas  v.  The  Hamilton  and  Milton  Road  Co.,  455. 

4.  An  application  for  an  administration  order  was  made 
within  a  year  from  the  death  of  the  testator,  by  a  legatee  who 
claimed  to  be  also  a  creditor  of  the  estate;  but  whose  claim, 
as  such,  had  always  been  disputed  by  the  executors  and  was 
only  supported  by  the  uncorroborated  affidavit  of  the  claimant  : 
the  Court,  under  the  circumstances,  refused  the  application 
with  costs. 

Vivian  v.  Westbrooke,  461. 

5.  Solicitors  delivered  bills  of  costs  to  their  clients,  indors- 
ing on  each,  "  in  the  event  of  taxation  we  reserve  to  ourselves 
the  right  of  delivering  another  and  more  complete  bill." 
Held,  an  absolute  delivery. — Re  Pender.,  8  Beavan  ;  Re  Cham- 
bers, 34  Beavan  considered. 

In  re  Spencer  and  McDonald,  467. 
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6.  Where  a  writ  of  habere  fades  possessionem  was  executed 
before  an  injunction  restraining-  such  proceeding  could  be 
served,  but  the  plaintiffs  in  the  ejectment  suit  had  been  in- 
formed of  the  intention  to  apply  for  the  injunction  ;  the  Court, 
under  the  circumstances,  granted  a  mandatory  injunction 
requiring  the  possession  to  be  redelivered  to  the  defendants  in 
that  suit,  pending  an  appeal  to  the  Court  of  Error  and  Appeal 
against  a  decree  dismissing  a  bill  filed  by  them  to  redeem. 

Campbell  v.  The  Royal  Canadian  Bank,  477. 

7.  A  defendant,  being  entitled  to  certain  relief,  to  obtain 
which  a  partition  of  the  whole  estate  was  essential,  and  the 
defendant  not  having  asked  for  such  partition  by  way  of 
cross-relief  in  his  answer,  liberty  was  given  him  to  file  a  sup- 
plemental answer  to  supply  the  omission. 

Shaw  v,  Thomas,  489. 

See  also  ''Adding  Parties  in  Master's  Office." 
"  Arbitration,"  4,  5. 
44  Decree — Petition  to  Amend." 
"  Judgment  Auditors." 
"  Pleading." 

PRINCIPAL  AND  AGENT. 

1.  Where  a  principal  was  found  indebted  to  his  agent,  on 
the  taking  of  accounts  in  this  Court,  the  Court  in  exercise  of 
its  discretion  allowed  interest  on  the  amount  from  the  time  of 
filing  the  declaration,  which  contained  a  count  for  interest,  in 
an  action  at  law  brought  by  the  agent  and  to  restrain  which 
the  bill  in  this  Court  was  filed.     [Mowat,  V.  C,  dissenting.] 

Eidley  v.  Sexton,  146. 

2.  Accounts  were  delivered  in  1862  and  1865  by  a  trustee 
and  agent  to  his  principal,  and  confidential  relations  existed 
for  upwards  of  two  years  after  the  latter  account  had  been 
rendered  : 

Held,  under  the  circumstances,  that  these  accounts  were  not 
binding  on  the  principal  as  stated  accounts. 

Smith  v.  Bedford,  274. 

3.  A  deputy  registrar  did  business  for  many  years  as  a  con- 
veyancer, for  his  own  benefit,  with  the  knowledge  of  the 
registrar,  and  without  objection  by  him  : 

86— VOL.  XIX.  GR. 
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Held,  that  the  registrar  could  not  afterwards  claim  the 
profits. 

Smith  v.  Bedford,  274. 

4.  The  deputy  was  said  to  have  searched  the  title  in  these 
cases  for  the  parties,  and  not  to  have  given  to  the  registrar 
credit  for  the  search,  or  made  any  charge  for  it  to  the  parties ; 
the  registrar  not  appearing  to  have  been  aware  of  this  practice, 
the  deputy  was  held  chargeable  with  the  ordinary  search  fee 
as  the  registrar's  share  of  the  transaction.  lb. 

5.  It  was  said  that  the  deputy  had  not  charged  other  parties 
with  all  the  fees  which  the  law  allowed  ;  but  the  Court  con- 
sidered him  not  liable  to  the  registrar  for  these  fees  where  the 
omission  to  make  the  charge  was  not  in  view  of  any  personal 
advantage  to  the  deputy  himself.  Ib. 

6.  The  Statute  of  Limitations  was  held  to  be  no  bar  to  the 
claims  of  the  principal  in  respect  of  these  and  other  transac- 
tions between  them.  lb. 


PRINCIPAL  AND  SURETY. 

A  mortgage  was  given  to  secure  the  debt  of  a  third  party  to 
the  extent  of  $800  so  long  as  the  creditor  should  continue  to 
sell  goods  to  such  third  party;  subsequently  the  creditor  trans- 
ferred his  business  to  other  persons,  with  whom  the  debtor 
continued  to  deal  for  some  time.  During  the  course  of  such 
dealings  the  debtor  paid  in  more  than  sufficient  to  cover  the 
amount  of  the  mortgage  : 

Held,  that  the  mortgage  was  thereby  discharged,  notwithstand- 
ing the  continued  indebtedness  of  the  debtor  to  the  new  firm** 

The.Boyal  Canadian  Bank  v.  Payne,  180. 


PRIORITIES. 

See  "  Mortgage"  &c,  I. 
"  Voluntary  Bonds" 

PRIVATE  ACTS  OF  PARLIAMENT. 

The  rule  with  respect  to  private  Acts  of  Parliament  is,  that 
that  the  interests  of  persons  not  expressly  named  in  them  are 
not  affected  by  the  provisions  thereof. 

In  Be  Goodhue  Tovey  v.  Goodhue,  &c,  366, 
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PRIVY  COUNCIL. 

See  "  Practice"  3 


PROBATE. 

1.  £  appointed  M  and  iTexecutors  and  trustees  of  his  will 
for  the  management  of  his  property  thereby  bequeathed  (which 
was  personalty)  and  the  payment  of  the  legacies  ;  and  he 
afterwards  added  and  signed  a  memorandum  as  follows  :  "  If 
anything  should  happen  to  the  trustees,  I  appoint  Rio  be  one 
of  the  trustees. "Jfproved  the  will;  after  his  death  K  renounced  : 

Held,  that  M's  executor  did  not  represent  the  testator  L;  and 
that  R  was  entitled  to  probate. 

In  re  DeLaronde,  119. 


PROFITS,  ACCOUNT  OR 
See  "Tenants  in  Common." 

PROTECTION  FROM  ANSWERING. 

See  "  Discovery." 

PROVISION  NOT  TO  INCUMBER. 

See  "Mortgage,"  &c. 


PURCHASE. 
[by  trustee   for  cestui  que  trust.] 

See  "  Trustee,"&c,  1. 


QUIETING  TITLES. 

1,  In  examining  a  title  under  the  Act  for  Quieting  Titles,  a 
memorial  executed  by  the  grantee  is  good  secondary  evidence 
where  the  possession  has  been  in  accordance  with  the  title  so 
claimed. 

Re  Higgins,  303. 


2.  The  weight  of  authority  appears  to  be  also  that  such 
evidence  is  admissible  in  ordinary  suits.  lb. 


684 


INDEX  TO  THE 


RAILWAY  ACT. 

Arbitrators  appointed  to  assess  the  damages  sustained  by 
land  owners  whose  lands  have  been  taken  for  railway  purposes 
have  a  right  to  take  into  consideration  matters  other  than  the 
value  of  the  mere  quantity  of  land  taken  :  where,  therefore, 
arbitrators  allowed  a  sum  "  for  depreciation  to  farm  generally 
by  the  permanent  occupation  of  the  land  as  a  railway,"  the 
award  was  held  valid. 

The  Great  Western  Railway  Co.  v.  Warner,  506. 


RAILWAY  COMPANY. 

1.  The  rule  that  railway  companies,  when  acting  in  good 
faith,  are  the  best  judges  of  what  lands  &c,  are  required  for 
the  railway,  does  not  apply  in  a  proceeding  by  a  creditor 
against  the  company  ;  in  such  a  case  the  Court  is  the  proper 
authority  to  determine  that  po;nt. 

Erie  &  Niagara  Railway  Co.  v.  G-reat  Western 

Railway  Co.,  43. 

2.  The  Court  in  such  a  case  ordered  a  reference  to  the 
Master  to  inquire  whether  the  company  held  any  lands  which 
were  superfluous  or  not  necessary  for  the  use  of  the  company  ; 
but  the  company  were  declared  entitled  to  retain  for  their  use 
a  gravel  pit,  obtained  under  the  compulsory  powers  in  their 
Act,  with  necessary  approaches  thereto  ;  and  also  to  sufficient 
land  for  the  erection  of  offices  for  the  management  of  the  busi- 
ness of  the  company.  lb. 

3.  The  Registry  Law  is  binding  on  railway  companies. 
Where  it  appeared  that  after  an  owner  of  land  had  contracted 
with  the  Grank  Trunk  Railway  Company  for  the  conveyance 
of  parts  of  the  land  for  a  roadway  and  station  ground,  he  mort- 
gaged the  same  land  to  a  creditor  without  notice  ;  and  the 
mortgage  was  registered  before  the  conveyances  to  the  railway 
company:  it  was  held,  that  the  mortgagee  was  entitled  to 
priority,  and  that  the  company  was  entitled  under  its  special 
Act  to  retain  the  land  on  paying  to  the  mortgagee  its  value  at 
the  time  the  company  became  entitled  to  it. 

Harty  v.  Appleby,  205. 

4.  A  railway  or  canal-  company  cannot  lease  the  concern  or 
delegate  its  powers  for  a  specified  term  without  the  sanction 
of  the  Legislature.  This  principle  was  held  applicable  to  a 
railway  company  which  had  no  power  of  taking  land  compul- 
sorily,  but  had  other  special  powers  and  privileges  under  its 
Act  of  incorporation. 

Hinckley  v.  G-ildersleeve,  212. 
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REALTY. 

[conversion  op  by  statute.] 
See  "Conversion  of  Realty." 


RECEIVER. 

See  "Partnership,"  7. 

"Tax  Sale  of  Chattels." 

REDEMPTION. 

A  party  on  a  sale  of  land  attended  and  stated  that  he  was 
buying  on  behalf  of  his  brother's  family,  the  effect  of  which 
was  to  prevent  competition  at  such  sale,  and  he  became  the 
purchaser  ;  but  he  subsequently  refused  to  admit  the  right  of 
the  plaintiffs,  his  brother's  family,  to  redeem  the  property  in 
his  hands  :  the  Court  declared  the  plaintiffs  entitled  to  redeem, 
and  ordered  the  defendant  to  pay  all  the  costs  of  the  suit. 

Watson  v.  James,  355. 


REFORMING  DEED. 

Where  there  was  a  contract  for  the  sale  of  a  reversion  and 
the  deed  purported  to  relinquish  and  quit  claim  the  property, 
and  contained  no  other  words  of  transfer,  the  Court  held  that 
in  order  to  remove  any  doubt,  the  vendee  was  entitled  to  have 
the  deed  reformed  and  proper  technical  words  introduced. 

Collver  v.  Shaw,  599. 


REGISTRATION. 
See  "  lnsolvency,"l. 

 4  

REGISTRY  LAWS. 

1.  A  registered  purchaser  buying  with  actual  notice  of  an 
unregistered  deed  of  an  unascertained  part  of  the  land,  takes 
subject  to  whatever  the  unregistered  deed  conveyed  :  and,  if 
he  chooses  to  complete  his  purchase  without  making  proper 
inquiries  as  to  the  contents  of  the  unregistered  deed,  his  erro- 
neous supposition  as  to  the  extent  of  land  thereby  conveyed, 
or  his  ignorance  of  the  names  of  all  the  persons  interested  under 
the  deed,  does  not  vary  the  case. 

Severn  v.McLellan,  220. 
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2.  The  Registry  Act  of  1865  does  'not  avoid  a  prior  equity 
against  a  subsequent  registered  deed,  where  the  latter  was 
taken  with  notice  of  the  devarse  claim. 

Wigle  v.  Setterington,  512. 

See  also  "  Champerty,"  2 
"Notice." 

"  Railway  Company,"  3. 


RENDERED  ACCOUNTS. 

See  <£  Partnership,"  4. 

RENUNCIATION. 

See  "Probate." 


RENTS,  &c. 

One  of  several  devisees  claimed  to  be  solely  entitled,  and 
mortgaged  the  property ;  the  mortgagees  entered  into  the 
receipt  of  the  rents  : 

Held,  that  they  must  account  to  the  other  devisees  for  their 
shares  of  the  rents. 

Mcintosh  v.  The  Ontario  Bank,  155. 

See  also  "Insurance." 

"  Will,  construction  of,"  4. 


REPAIRS. 
See  "  Part  Owners." 


RIGHT  HEIRS. 

See  "Will,  construction  of,"  9. 


RIPARIAN  PROPRIETOR. 

A  person  had  mills  which  were  partly  on  a  road  allowance 
and  partly  on  a  public  river,  by  the  waters  of  which  the  mills 
were  worked  : 

Held,  that  he  had  not  such  an  interest  as  entitled  him  to 
complain  of  an  obstruction  to  the  river. 

Giles  v.  Campbell,  226. 
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ROAD  ALLOWANCE. 

See  "  Riparian  Proprietor." 
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SALE  OF  EQUITY  OF  REDEMPTION. 

See  "  Mortgage,"  &c„  8. 
[of  dower  under  execution.] 
See  "  Dower,"  3. 

[OP  partnership  assets.] 
See  "  Partnership,"  8. 


SALE  UNDER  ORDER  OF  COURT. 

The  Court  refused  to  set  aside  an  Order  of  Court  made  on 
notice  allowing  a  purchase,  though  it  afterwards  appeared 
that  there  were  circumstances  not  known  to  the  Court  when 
making  the  order,  it  not  appearing  that  the  allowance  was  a 
wrong  to  those  complaining  of  it ;  or  was  procured  by  any 
fraud  or  wrong  practice  on  the  part  of  those  by  whom  or  in 
whose  interest  the  order  was  obtained. 

Campbell  v.  The  Royal  Canadian  Bank,  334. 


SEPARATE  ESTATE. 

See  "Married  Woman,"  2. 
"  Partnership,"  5,  6. 


SEPARATION  DEED. 

An  unqualified  covenant  in  a  separation  deed  for  payment 
of  an  annuity  to  the  wife  for  her  life,  is  not  avoided  by  the 
subsequent  reconciliation  of  the  parties  ;  or  by  the  wife's  leav- 
ing her  husband  afterwards  without  cause. 

Walker  y.  Walker,  37. 

SEQUESTRATION. 
The  effect  of  a  sequestration  in  regard  to  lands  considered. 

Meyers  v.  Meyers,  185. 

See  also  ''Insolvent  Debtor's  death,"  1. 
tC  Judgment  Creditors." 
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SETTING  ASIDE  ACT  OF  COURT. 

See  "  Saie  under  Order  of  Court." 


SETTING  ASIDE  CONVEYANCE. 

See  "  Conveyance." 

SHERIFF'S  SALE. 
See  "Devisee's  Acts." 
"  Dower,"  3. 

SHIPS. 

Part  owners  of  a  ship  are  tenants  in  common  of  the  ship; 
and  partners  in  the  earnings  only. 

Baker  v.  Casey,  537. 

See  also  "Part  Owners." 

SINGLE  ADVENTURE. 
See  "Partnership,"  8. 


SOLICITOR  AND  CLIENT. 

See  "  Practice,"  5. 

SPECIAL  CIRCUMSTANCES. 
See  "  Master's  Report." 

SPECIFIC  PERFORMANCE. 

1.  This  Court  will  not  entertain  a  bill  for  the  specific  per- 
formance of  a  contract  for  a  lease  of  real  estate  for  a  year ;  and 
where  a  tenant  in  possession  contracted  to  assign  his  possession 
and  with  it  his  right  to  a  renewal  of  his  term  for  a  year,  the 
Court  refused  to  specifically  perform  the  agreement ;  the 
remedy  at  law  being  sufficient. 

Mara  v.  Fitzgerald,  52. 

2.  The  plaintiffs  contracted  with  the  defendant  that  he  should 
clear  for  them,  in  a  husbandman-like  manner,  certain  swamp 
lands  which  they  owned,  and  that  he  should  take  the  timber  as 
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compensation.  The  defendant  cut  down  and  removed  the 
timber  accordingly,  but  he  did  not  clear  up  the  land,  and  the 
plaintiffs  thereupon  filed  a  bill  for  specific  performance.  A 
demurrer  thereto  was  allowed,  the  work  in  question  being  the 
sole  object  of  the  suit,  and  the  remedy  at  law  being  adequate. 

Ashton  v.  Pryne,  56. 

3,  Equity  now-a-days,  does  not,  as  a  general  rule,  enforce 
specifically  a  contract  between  a  landholder  and  a  builder  for 
the  erection  of  a  house  or  the  like  ;  but  specific  performance  of 
agreements  to  execute  work  is  enforced  in  cases  where  .the 
plaintiff  shews,  what  the  Court  considers  to  be,  a  sufficient 
ground  of  equity  to  entitle  him  to  that  relief. 

Oolton  v.  Rookledge,  121. 

See  also  "  Lease,"l. 

"  Vendor  and  Purchaser." 

STATED  ACCOUNTS. 
See  "Principal  and  Agent,"  2, 

STATUTE  OF  FRAUDS. 

An  agent's  subsequent  written  recognition  of  a  verbal  contract 
where  such  recognition  was  made  in  the  performance  of  his 
duty  in  the  carrying  out  of  the  contract,  was  held  binding  on 
the  principal  for  the  purpose  of  taking  the  case  out  of  the 
Statute  of  Frauds. 

Ward  v.  Hayes,  239. 

STATUTE  OF  LIMITATIONS. 

See  "  Limitations,  Statute  of." 
"  Principal  and  Agent,"  6, 

STAY  OF  PROCEEDINGS 
See  "  Practice,"  3. 


STONE  QUARRY. 
See  "  Tenants  in  Common." 

SUBSTITUTED  EXECUTOR. 
See  Probate." 
87 — VOL.  XIX.  GK. 
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SUIT,  RIGHT  OF. 

See  "  Interest  to  Sue." 


SUPERFLUOUS  LANDS. 

See  "  Railway  Company," 
—  — 

SURROGATE  COURT. 

A  bill  impeaching  a  will  of  which  probate  had  been  granted 
to  the  plaintiff  by  the  Surrogate  Court,  stated  that  after  the 
probate  had  been  granted  the  plaintiff  had  discovered  a  subse- 
quent will  of  the  testator,  and  that  this  subsequent  will  was 
the  deceased's  last  will  :  the  wills  disposed  of  both  real  and 
personal  estate  : 

Held,  that  whether  the  will  had  been  proved  in  commom 
form  or  in  solemn  form,  this  Court  had  jurisdiction  to  try  its 
validity. 

Perrin  v.  Perrin,  259. 


TAX  SALE  OF  CHATTELS. 

1.  In  case  of  a  sale  of  chattels  for  taxes,  it  is  not  necessary 
for  the  purchaser,  in  order  to  the  maintenance  of  his  title,  to 
be  able  to  shew  a  strict  and  literal  compliance  by  the  bailiff 
with  the  directions  6f  the  Assessment  Act  (29  &  30  Victoria, 
chapter  53,  section  99.) 

Gibson  v.  Lovell,  197. 

2.  A  sale  for  city  taxes  was  objected  to  on  the  allegation 
that  the  public  places  where  the  advertisement  of  the  sale  was 
posted  were  not  within  the  ward  where  the  sale  took  place  ;  it 
appeared  that  the  chattels  were  seized  and  sold  on  the  pre- 
mises of  the  owners  with  the  knowledge  of  the  parties  in 
charge,  and  without  fraud,  and  without  objection  by  any  one  : 

Held,  that  the  sale  was  valid.  lb. 

3.  Chattels  in  the  possession  of  a  receiver  were  seized  and 
sold  by  a  bailiff  for  municipal  taxes  ;  neither  the  bailiff  nor  the 
purchaser  was  aware,  until  after  the  completion  of  the  sale, 
that  the  property  was  in  the  receiver's  possession,  or  was  in- 
tended to  be  affected  by  the  order  appointing  the  receiver ; 
and  both  had  been  informed  to  the  contrary  in  good  faith  by 
the  party  in  charge  :  the  Court  refused  to  hold  the  sale 
void.  lb. 
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4.  The  establishment  in  which  these  chattels  were,  being 
afterwards  sold  by  the  order  of  the  Court  in  one  lot  as  a  going 
concern,  it  was  held  that  the  purchaser  of  such  chattels  at  the 
tax  sale  was  entitled  to  a  corresponding  part  of  the  purchase 
money  realised  at  the  Chancery  sale. 

Gibson  v.  Lovell,  197. 


TENDER,  ABSOLUTE  OR  CONDITIONAL. 

1.  A  tender  of  mortgage  money  with  a  statement  that  the 
party  tendering  did  not  consider  that  the  amount  tendered  was 
due;  and  that  the  other  would  thereafter  be  compelled  to  repay 
the  excess,  was  held  not  to  have  been  invalidated  by  the 
statement. 

Peers  v.  Allen,  98., 

2.  A.  tender  to  the  holder  of  a  mortgage  (who  claimed  a 
larger  sum)  with  a  condition  that  the  mortgage,  on  the  sum 
tendered  being  accepted,  should  be  given  up,  was  held  bad, 
as  being  a  conditional  tender.  lb. 

TENANT  BY  THE  COURTESY. 
See  "  Mortgage,"  &c,  5. 


TENANT  FOR  A  YEAR. 

See  44  Specific  Performance/'  I. 

TENANTS  IN  COMMON. 

1,  One  of  two  tenants  in  common  of  land,  leased  part  of  it 
as  a  stone  quarry . 

Held,  that  the  other  tenant  in  common  was  entitled  to  an 
injunction  against  further  quarrying,  and  to  an  account  against 
lessee  for  one  moiety  of  what  had  been  already  quarried. 

Grooclenow  v.  Farquhar,  614. 

2.  One  of  two  tenants  in  common  made  a  lease  of  a  portion 
of  the  joint  estate  for  the  purpose  of  a  quarry,  On  a  bill  filed 
by  the  co-tenant  against  the  lessor  and  lessee,  alleging  that 
the  lessee  had  quarried  stone  outside  of  the  limits  as  well  as 
within  the  limits  of  the  lands  demised,  the  lessee  by  his 
answer  insisted  on  his  right  to  quarry  where  he  had,  the  limits 
of  the  acre  really  agreed  to  be  demised  being  different  from 
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those  mentioned  in  the  lease,  bnt  did  not  submit  to  account  for 
the  stone  quarried.  At  the  hearing  the  Court  made  a  decree 
for  an  account  with  costs  against  the  lessee. 

Goodenow  v.  Farquhar,  614. 

See  also  "  Will,  construction  of,"  6. 

TIME  OF  THE  ESSENCE  OF  THE  CONTRACT. 

See  "  Municipality." 


TRESPASS,  INJUNCTION  AGAINST. 

An  injunction  against  cutting  timber  may  be  granted  (since 
the  Canadian  Statute  20  Victoria,  chapter  56)  without  proof  of 
spoil,  trespass  and  injury  to  the  extent  or  of  the  character 
which  might  be  necessary  in  England. 

Wightman  v.  Fields,  559. 


TRIVIAL  CLAIM. 

See  4<  Administration   Suit,"  5. 


TRUSTEE  AND  CESTUI  QUE  TRUST. 

1.  The  defendant  had  received  from  the  plaintiff,  his  father, 
money  to  buy  land  ;  the  defendant  accordingly  bought  a  party's 
interest  in  an  unpatented  lot,  and  took  an  assignment  in  his 
own  name ;  when  the  father  afterwards  came  to  this  country 
with  his  wife  and  the  other  members  of  his  family,  they  all 
settled  on  the  lot ;  the  mother  died  five  years  afterwards,  and 
a  few  days  after  her  death,  and  while  the  plaintiff  was  in  a 
state  of  mental  depression,  the  defendant  with  the  assistance 
of  another  son,  in  whom  the  father  had  confidence,  induced 
the  father  to  consent  to  the  defendant's  retaining  the  lot  so 
bought,  in  consideration  among  other  things,  of  the  defendant's 
agreeing  to  pay  for  another  lot  which  had  been  bought,  and  of 
his  procuring  a  deed  of  half  this  lot  to  the  father  and  of  the 
other  half  to  the  son  who  was  acting  for  the  father  ;  this  con- 
sideration was  not  adequate  :  the  transaction  was  otherwise 
an  improvident  one  for  the  father  ;  and  ihere  was  considerable 
doubt  whether  the  father  had  understood  the  bargain  to  be  as 
stated  by  the  defendant : 

Held,  not  binding  in  equity,  and  that  the  plaintiff  was  enti- 
tled to  a  conveyance  on  payment  of  the  sums  which  the  defen- 
daut  had  paid  in  pursuance  of  the  alleged  contract. 

Johnston  v.  Johnston,  133, 
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2.  J  M,  by  an  informal  instrument,  purported  to  assign  to 
his  son-in-law  all  his  estate  real  and  personal,  "  with  notes  and 
accounts  on  condition  that  he  pay  his  heirs  in  the  manner 
following"  and  the  instrument  then  proceeded  to  direct  the 
payment  to  certain  of  the  assignor's  children  and  grand-chil- 
dren of  the  sum  of  $400  each ;  the  instrument  also  contained 
an  agreement  on  the  part  of  the  son-in-law  in  the  following 
terms  "the  said  W  M  hereby  becomes  bound  to  pay  the 
above  mentioned  sums  to  the  parties  therein  named  at  the  time 
of  the  decease  of  the  said  J  M,  or  as  soon  after  as  can  con- 
veniently be  done." 

Held,  that  the  effect  of  these  stipulations  in  the  instrument 
was  to  entitle  each  of  the  beneficiaries  to  file  a  bill  in  his  own 
name  after  the  death  of  J  to  enforce  payment  of  the  $400 
coming  to  him ;  and  that  an  objection  taken  at  the  hearing 
that  a  personal  representative  of  J  M,  was  a  necessary  party 
to  the  suit,  was  not  sustainable. 

Mulholland  v.  Merriam,  288. 


ULTRA  VIRES. 
See  u  Municipal  Corporations." 


USE  OF  PATENT  MACHINE  BEFORE  PATENT 
GRANTED. 
See  "  Patent  of  Invention." 


VACATING  DECREE. 
See  "Alimony."  1. 


VENDOR  AND  PURCHASER. 

An  intending  purchaser  attended  an  auction  sale  of  land, 
and  bid  off  the  property,  but  no  memorandum  or  agreement 
was  signed  evidencing  the  contract,  and  the  vendor  having 
refused  to  complete  the  sale,  the  purchaser  filed  a  bill  for 
specific  performance  : 

Held,  that  this  was  not  a  case  in  which  the  Court  would,  on 
refusing  specific  performance,  direct  an  inquiry  as  to  damages 
under  the  statute  28  Victoria,  ch.  17,  and  that  the  plaintiff 
should  pay  the  costs  of  the  suit. 

O'Donnell  v.  Black,  620. 
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VENDOR'S  LIEN. 

Where  a  vendor  on  the  sale  of  land  takes  a  mortgage  thereon 
for  part  of  the'  price  agreed  to  be  paid,  he  loses  his  lien  for 
such  portion  as  remains  unsecured. 

Anderson  v,  Trott,  619. 
[priority  among  assigness  of  portions  of.] 

1.  The  Vendor  on  the  sale  of  land  took  promissory  notes  for 
the  purchase  money,  indorsed  and  sold  some  of  them,  and  was 
liable  on  these  in  case  of  non-payment  by  the  makers  : 

Held,  that  on  the  sale  of  the  property  these  were  entitled  to 
priority  of  payment  over  the  notes  retained  by  the  vendor. 

O'Donoghue  v.  Hembroff,  95. 

2.  in  such  a  case  notes  indorsed  without  recourse  are  pay- 
able pari  passu  with  the  retained  notes.  Ib. 


VESTED  AND  CONTINGENT  INTERESTS. 
See  44  Will,  construction  of,"  5. 

VOLUNTARY  BONDS. 

A  gave  a  voluntary  bond  to  B  for  j£5,000,  and  a  few  days 
afterwards  a  like  bond  to  G;  neither  was  given  for  any  fraud- 
ulent purpose.  C  recovered  judgment  on  the  second  bond;  and 
he  obligor  had  not  property  enough  to  pay  both  bonds : 

Held,  that  B,  whose  bond  was  prior  in  date,  had  no  equity 
to  restrain  proceedings  by  C  to  enforce  the  judgment  recovered; 
nor  to  set  aside  a  conveyance  made  by  M  of  land  of  less  value 
than  the  judgment,  and  which  C  had  accepted  in  discharge 
thereof. 

Newenham  v.  Mountcashel,  530. 


WIFE. 

[covenant  for  payment  of  annuity  to.] 
See  "  Separation  Deed," 


WILFUL  DEFAULT. 

See  "  Mortgage"  &c,  4. 
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WILL,  CONSTRUCTION  OF. 

1.  A  testator,  by  his  will,  devised  as  follows:  "All  and 
singular  the  rest,  residue,  and  remainder  of  the  estate  and 
effects,  real  and  personal,  which  I  shall  die  possessed  of,  or  to 
which  at  the  time  of  my  decease  I  shall  be  entitled,  I  do 
devise,  bequeath,  and  order  to  be  equally  divided  amongst  my 
five  sons  above  mentioned."  One  of  the  sons  (A)  died  during 
the  lifetime  of  the  father  without  issue  : 

Held,  that  the  devise  of  the  residue  was  not  a  devise  to  a 
class;  and  that  by  the  decease  of  A,  his  share  lapsed  and  de- 
scended to  TP,  as  heir-at-law  of  the  ancestor. 

Mcintosh  v.  The  Ontario  Bank,  155. 

2.  A  discretion  given  to  executors  to  apply  the  interest 
of  a  legacy  to  the  maintenance  and  education  of  the  legatees^ 
nephews  and  niece  of  the  testator,  is  not  subject  to  the  con- 
trol of  the  Court  where  there  is  no  charge  of  fraud,  or  the  like 
against  the  executors. 

Foreman  v.  McG-ill,  210. 

3.  A  testator  by  his  wtll  devised  certain  lands  to  trustees  for 
and  on  behalf  of  his  two  sons,  W  &  J,  "  and  any  other  son  or 
sons  to  be  hereafter  lawfully  begotten  by  me,"  with  right  of 
survivorship  as  between  W  &  J,  without  providing  for  any 
such  right  as  to  an  after  born  son  in  case  of  his  dying.  Ano- 
ther son  was  born  to  the  testator,  who  died  after  his  father, 
under  age  and  without  issue  : 

Held,  as  to  the  deceased  son's  share,  that  the  brothers  and 
sisters  took  equally  as  his  heirs. 

Bobbie  v.  McPherson  262. 

4.  The  testator  directed  these  lands  to  be  conveyed  to  his 
sons  on  their  coming  of  age,  but  omitted  to  make  any  pro- 
vision for  the  application  of  the  rents  and  profits  in  the  mean- 
while : 

Held,  that  the  sons  had  vested  estates  from  the  death  of 
their  father,  and  were  entitled  to  the  rents  and  profits  during 
their  minority.  lb. 

5.  A  testator  devised  all  his  residuary  estate,  real  and  per- 
sonal, to  trustees  to  convert  into  money,  and  to  accumulate 
during  the  lifetime  of  his  widow;  and,  after  the  payment  of 
certain  anticipated  claims  thereon,  in  trust  for  all  the  testator's 
children  who  should  be  Jiving  at  the  decease  of  the  widow  in 
equal  shares,  and  for  the  child  and  children  of  such  of  the, 
testator's  children  as  might  then  be  dead,  in  equal  shares  ; 
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such  grandchild  or  grandchildren,  to  be  entitled  to  the  share 
which  his,  her,  or  their  father  or  mother  would  have  been 
entitled  to  if  living.  Held,  that  the  children  of  the  testator 
took  only  contingent  interests. 

In  re  G-oodhue,  Tovey  v.  Goodhue,  366. 

6.  A  testator  devised  his  estate,  upon  trust  inter  alia  as 
follows  :  "  To  pay  my  debts  and  funeral  expenses,  and  manage 
the  said  premises  so  given,  granted,  demised,  and  conveyed 
to  the  said  executors,  in  whatever  manner  they  consider  most 
advantageous  for  my  wife  and  my  issue,  who  I  will  and  declare 
to  be  entitled  to  receive  the  benefit  of  any  and  every  portion  of 
the  aforesaid  lands,  goods, "&c: 

Held,  that  under  these  words  the  widow  and  children  of  the 
testator  took  as  tenants  in  common. 

Shaw  v.  Thomas,  489. 

7.  A  testator  made  his  will  in  the  following  words: — "  I 
therefore  will  unto  my  beloved  wife  Anna  Maria,  for  the  benefit 
of  herself  and  children  jointly,  two  life  policies  for  each  $1,000 
and  their  premium  dividends  (said  life  policies  are  affected  with 
the  New  York  Mutual  Life  Insurance  Company,  New  York 
City)  to  have  and  to  hold  for  their  joint  and  mutual  benefit,  and 
to  be  by  her  spent  in  the  most  judicious  and  beneficial  manner 
for  all ;  also  whatever  interest  I  may  have  in  the  business  of 
Edsall  &  Wilson,  and  in  the  arranging  of  it,  I  trust  much  to 
my  long  and  well  tried  partner, A ndreio  Wilson,  in  giving  a  just 
return  to  my  heirs,  for  long  and  faithful  services  rendered  by 
me  in  the  business,  there  being  no  written  agreement  of  the 
partnership." 

iZefr?,thatthe  widow  and  children  took  jointly  both  the  policies 
and  the  testator's  interest  in  the  partnership,  and  shared  the 
same  equally;  that  the  widow  was  entitled,  during  the  minor- 
ities of  the  children,  to  receive  the  income  of  their  shares  in 
trust,  to  apply  the  same  as  one  fund,  as  she  might  think  most 
beneficial  for  the  maintenance  and  education  of  the  whole 
family :  and  that  each  child  on  attaining  twenty-one  was 
entitled  to  receive  his  or  her  share. 

Rose  v,  Edsall,  544. 

8.  A  testator  devised  as  follows:— "My  will  is  that  J  B, 
my  son,  shall  have  the  homestead,  and  that  the  property  be 
divided  in  the  following  manner  :  First,  that  all  my  just  debts 
be  paid  out  of  the  personal  property,  and  then  two-thirds  of  the 
whole  to  be  given  equally  among  my  six  boys  as  they  come  of 
age,  and|the  other  third  to  be  equally  divided  among  my  seven 
girls  as  they  come  of  age  or  marry,  or  as  it  can  be  raised  from 
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the  estate  ;  that  the  property  be  appraised  after  my  death. 
My  will  is  that  my  wife,  E  B,  so  long  as  she  remains  my 
widow,  shall  have  two  cows  kept  for  her  maintain,  with  meat 
and  flour,  and  wool,  and  every  other  necessary  for  her  age  and 
maintainance,  and  a  girl,  should  her  have  one  left  her,  and 
doctor  if  necessary.  The  family  to  be  maintained  on  the  place 
with  every  necessary  thing  for  their  use.  That  the  younger 
branch  of  the  family  receive  a  common  education  equal  with 
the  rest  of  the  family." 

The  evidence  shewed  that  the  property  of  which  the  testator 
was  seised  in  fee  at  the  time  of  his  death  consisted  of  the 
north-easterly  fifty  acres  of  lot  number  twelve,  in  the  second 
concession  of  the  township  of  East  Flamborough,  and  of  150 
acres,  part  of  lot  thirteen  in  the  same  concession.  The  testator 
lived  on  the  last  mentioned  farm  ;  appurtenant  to,  and,  used 
with  his  dwelling  house,  there  were  a  yard,  garden,  orchard, 
carriage  house,  and  lane,  containing  in  all  about  four  acres  of 
land. 

Held,  that  the  son,  J  B,  was  entitled  to  four  acres  only,  not 
the  150  acres  on  which  the  dwelling  house  was  situated. 

Held,  also,  that  the  testator's  children  took  vested  interests 
in  the  real  estate  on  the  death  of  the  father. 

Bigelow  v.  Bigelow,  549. 

9,  A  testator  wrho  owned  lands  in  England  and  Ontario  in 
fee  simple,  devised  the  same  to  his  wife  for  life  and  after  her 
decease  gave  and  devised  them  unto  his  "  right  heirs  for  ever:" 

Held,  that  the  Act  14  &  15  Victoria,  ch.  6,  (Con.  Stat.,  U. 
C,  ch.  82,)  under  which  the  defendants  claimed  to  share  in 
the  property,  did  not  apply,  and  therefore  the  eldest  son  took 
the  estates  here  as  in  England  : 

Held  also,  that  even  if  the  Act  did  apply,  the  common  law 
heir  was  the  party  to  take  the  estates  under  this  residuary 
devise. 

Tylee  v.  Deal,  601. 
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